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Court  of  Appeals  of  the  District  of  Columbia 


No.  5728.  j 

George  Curtis  Treadwell  and  Hugh  ReillIt,  as  Executors 

i  7 

of  the  Will  of  Emma  Treadwell  Thacher,  and  George 
Curtis  Treadwell,  Individually,  Appellants, 

vs. 

Herbert  Putnam. 


a 


Supreme  Court  of  the  District  of  Columbia. 

At  Law. 


No.  78685.  j 

George  Curtis  Treadwell  and  Hugh  REiLiY,  as  Executors 
of  the  Will  of  Emma  Treadwell  Thacher,  and  George 
Curtis  Treadwell,  Individually,  Plaintiffs, 

vs. 

Herbert  Putnam,  Defendant. 

United  States  of  America, 

District  of  Columbia ,  ss: 

Be  it  remembered,  that  in  the  Supreme  j^ourt  of  the  Dis¬ 
trict  of  Columbia,  at  the  city  of  Washington,  in  said  Dis¬ 
trict,  at  the  times  hereinafter  mentioned,  the  following 
papers  were  filed  and  proceedings  had  in  t^e  above-entitled 
cause,  to  wit : 

1  Declaration . 

Filed  October  8,  1930. 

In  the  Supreme  Court  of  the  District  jof  Columbia. 

At  Law. 

No.  78685. 

George  Curtis  Treadwell  and  Hugh  Reilly,  as  Executors 

I  7 

of  the  Will  of  Emma  Treadwell  Thadier,  and  George 
Curtis  Treadwell,  Individually,  Plaintiffs, 

i 

vs. 

Herbert  Putnam,  Defendai 

The  plaintiffs  sue  the  defendant  for  ijnjustly  detaining 
their,  the  plaintiffs’,  goods  and  charrels  hereinafter  more 
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fully  described,  and  as  the  basis  for  their  suit  state  as 
follows: 

That  the  plaintiffs  are,  and  at  all  times  mentioned  herein 
were,  executors,  duly  qualified  and  acting,  of  the  estate  of 
Emma  Treadwell  Thacher,  under  the  terms  of  her  last  will, 
dated  January  29,  192'5,  of  which  a  copy  is  annexed  hereto, 
marked  “Exhibit  A”.  That  said  Emma  Treadwell  Thacher 
died  on  February  18,  1927,  and  said  will  was  probated  on 
the  4th  day  of  May,  1927,  in  the  Surrogate’s  Court  of  Al¬ 
bany  County,  State  of  New  York.  That  letters  testamen- 
tary,  a  certified  copy  of  which  are  annexed  hereto,  marked 
“Exhibit  B”,  were  granted  to  said  executors  by  said 
Court. 

That  defendant  is  and  at  all  the  times  mentioned  herein 
was  Librarian.  Library  of  Congress,  Washington,  D.  C. 

That  by  the  terms  of  the  “Fifth”  paragraph  of  said  will, 
said  testatrix  gaye  and  bequeathed  to  the  United  States  of 
America  a  collection  of  books,  pamphlets,  auto- 
2  graphs,  autograph  letters  and  documents  described  in 
.  said  “Fifth”  paragraph  as  all  the  books  which  for¬ 
merly  composed  that  part  of  the  library  of  her  late  hus¬ 
band,  John  Boyd  Thacher,  which  was  then  contained  in  the 
Library  of  Congress  in  the  City  of  Washington  in  this 
District ;  also  all  autograph  letters,  manuscripts  and  docu¬ 
ments  written  or  subscribed  by  the  Kings  and  Queens  or 
other  Rulers  of  England,  Germany,  Spain  and  Italy,  in¬ 
cluding  the  Popes  of  Rome,  and  the  Rule-s  of  France,  in¬ 
cluding  the  Napoleonic  collection;  also  all  the  books  and 
pamphlets  on,  or  relating  to,  the  subject  of  the  French 
Revolution  and  the  special  collection  of  autographs,  auto¬ 
graph  letters  and  documents  relating  to  that  subject,  owned 
by  her  late  husband,  John  Boyd  Thacher,  at  the  time  of  his 
death  and  thereafter  acquired  and  then  owned  by  her  and 
which  had  not  been  otherwise  disposed  of  by  her  at  the 
time  of  her  death  or  by  any  other  provision  of  her  said  will, 
or  any  codicil  or  codicils  thereto ;  upon  condition,  however, 
that  said  books,  pamphlets,  autographs,  autograph  letters 
and  documents  should  be  kept  together  with  and  as  a  part 
of  the  library  formerly  belonging  to  the  said  John  Boyd 
Thacher  now  in  the  Library  of  Congress  in  the  City  of 
Washington  in  this  District,  known  and  to  be  always  known 
and  designated  as  the  “Collection  of  John  Boyd  Thacher”, 
and  forever  held  by  the  United  States  of  America  under 
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such  name  and  designation  in  said  Library  of  Congress  in 
the  custody  of  its  librarian;  and  upon  the  further  condi¬ 
tion  that  said  librarian  of  Congress  should  prepare  and 
publish,  in  such  form  as  should  be  approved  of  by  her 
executors,  a  catalogue  of  said  books,  pamphlets,  auto¬ 
graphs,  autograph  letters  and  documents,  unless  a  satis¬ 
factory  catalogue  of  the  same  should  be  so  prepared  and 
pubished  by  her  during  her  lifetime;  and  upon  the 

3  further  condition  that  all  possible  precautions  neces¬ 
sary  for  the  preservation  and  safety  of  the  same 

should  be  applied  and  observed  at  all  timeS  by  the  proper 
officials  and  representatives  of  the  Government  of  the 
United  States  of  America. 

That  by  the  terms  of  the  “ Seventh’ ’  paragraph  of  said 
will  said  testatrix  declared  and  directed  thaj:  in  event  of  the 
failure  of  the  Government  of  the  United  States  of  America, 
its  officers,  representatives  or  agents,  who  might  be  en¬ 
trusted  with  the  official  custody  of  said  collection,  to  faith¬ 
fully  and  fully  observe  any  or  either  of  such  terms  and  con¬ 
ditions,  or  perform  any  of  such  several  requirements  so 
imposed  for  the  care,  preservation  and  safety  of  said  col¬ 
lection,  then  and  in  that  case,  the  collection  and  all  of  the 
articles  of  personal  property  of  which  such  collection 
should  at  any  time  be  composed  should  forthwith  revert  to 
and  become  a  part  of  the  residue  of  her  ^state  to  be  dis¬ 
posed  of  in  the  manner  provided  in  paragraph  “  Four¬ 
teenth’  ’  of  said  will. 

That  by  the  terms  of  the  “  Fourteenth M  paragraph  of 
said  will  said  testatrix  gave,  devised  and  bequeathed  her 
residuary  estate  to  plaintiff  Treadwell. 

That  at  the  time  of  the  death  of  said  testatrix  on  Febru¬ 
ary  18,  1927,  said  collection  described  abqve,  and  herein¬ 
after  referred  to  as  said  collection,  was  ih  the  possession 
and  custody  of  defendant.  That  defendant,  immediately 
after  the  probate  of  said  will,  was  notified  of  its  terms. 
That  said  collection  remained,  and  has  bpen  at  all  times 
herein  mentioned,  and  now  is,  in  the  possession  and  custody 
of  the  defendant. 

That  said  collection  was  then  and  is  now  of  a  value  in 
excess  of  One  Thousand  Dollars  ($1^000). 

4  That  on,  and  before  September  6,  1929,  said  collec¬ 
tion  was  not  kept  together  and  njaintained  as  an 

entire  collection  known  and  designated  as  the  “Collection 
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of  John  Boyd  Thacker’’;  said  librarian  had  not  prepared 
and  published  a  catalogue  of  said  collection  so  described; 
and  all  possible  precautions  necessary  for  the  preservation 
and  safety  of  same  had  not  been  applied  and  observed  at  all 
times  by  the  proper  officials  and  representatives  of  the 
Government  of  the  United  States  of  America. 

That  on  and  before  September  6,  1929,  the  Government 
of  the  United  States  of  America,  its  officers,  representa¬ 
tives  and  agents  who  were  entrusted  with  the  official 
custody  of  said  collection  had  not  faithfully  observed  the 
terms  and  conditions  of  said  gift  and  had  not  performed 
the  several  requirements  imposed  for  the  care,  preserva¬ 
tion  and  safety  of  said  collection. 

That  on  and  before  September  6,  1929,  said  collection 
reverted  to  and  became  a  part  of  the  residue  of  the  estate 
of  Emma  Treadwell  Thacher  to  be  disposed  of  to  plaintiff 
Treadwell. 

That  on  or  about  the  7th  day  of  September,  1929,  and 
previous  to  the  commencement  of  this  action,  said  collec¬ 
tion  was  duly  demanded  from  defendant,  but  he  has  wrong¬ 
fully  failed  and  refused  to  deliver  it  to  the  plaintiffs  herein. 

That  in  order  to  avoid  inconvenience  both  to  the  defend¬ 
ant  as  well  as  the  plaintiffs,  the  plaintiffs  are  willing  that 
all  articles  comprising  the  aforesaid  collection  of  books, 
pamphlets,  autographs,  etc.,  which  are  now’  in  the  posses¬ 
sion  of  the  defendant  may  remain  in  his  possession  until 
such  time  as  judgment  may  be  awarded  in  favor  of  the 
plaintiffs  in  this  cause,  or  until  further  order  of  this  Court. 

And  the  plaintiffs  claim  that  the  same  be  finally 

5  taken  from  the  defendant  and  delivered  to  them ;  or 
if  the  same  are  eloigned,  that  they  may  have  judg¬ 
ment  of  their  said  value  and  all  mesne  profits  and  damages, 
besides  costs. 

CHARLES  DICKERMAN  WILLIAMS, 

Attorney  for  the  Plaintiffs . 

RICHARD  H.  WILMER, 

G.  HOWLAND  CHASE, 

Attorneys  for  Plaintiffs. 

State  of  New  York, 

County  of  Albany,  ss: 

George  Curtis  Treadw’ell,  being  first  duly  sw’orn  accord¬ 
ing  to  law’,  upon  oath  deposes  and  says  that  he  is  one  of  the 
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plaintiffs  named  in  the  foregoing  declaration;  and  according 
to  his  information  and  belief  the  plaintiffs  hre  entitled  to 
recover  possession  of  the  chattels  proposed  to  be  replevied, 
being  the  same  described  in  the  foregoing  declaration,  and 

detains 

that  the  defendant [s]*  now  [claim]*  the  sanie  and  they  are 
not  subject  to  detention  and  were  not  taken  upon  any  writ  of 
replevin  between  the  parties  hereto.  j 

GEORGE  CURTIS  TREADWELL. 

Subscribed  and  sworn  to  before  me  this  4th  day  of  Sep¬ 
tember,  1930. 

[notarial  seal.]  ANNA  F.  WALSH, 

Notary  Public,  Albany  Co.,  N.  T. 

6  Exhibit  A. 

I 

Last  Will  and  Testament  Emma  Treaduiell  Thacker. 

Dated  January  29th,  1925. 

7  I,  Emma  Treadwell  Thacher,  of  the  City  of  Albany, 
County  of  Albany  and  State  of  New  York,  being  of 

sound  mind  and  memory,  do  hereby  make  gnd  publish  this 
my  last  Will  and  Testament  in  manner  and  [form  following, 
viz :  ! 

First.  After  all  my  lawful  debts  are  paidl,  I  give,  devise 
and  bequeath  unto  my  nephew,  George  Cijirtis  Treadwell, 
and  to  his  heirs  and  assigns,  for  his  and  tljLeir  own  proper 
and  exclusive  use  and  benefit  forever,  and  to  so  hold  the 
same,  all  that  certain  lot,  piece  and  parcel  of  land,  with  the 
buildings  and  other  structures  erected  thereon,  situated  on 
the  north  side  of  State  Street,  between  the  Northern  Boule¬ 
vard  and  Lark  Street,  in  the  City  of  Albany,  N.  Y.,  now 
known  as  No.  395  State  Street  and  occupied  by  me  for  resi¬ 
dential  purposes ;  and,  also,  all  the  fixtures,  jhousehold  furni¬ 
ture,  books  and  pictures  therein  contained  ^t  the  time  of  my 
death.  | 

E.  T.  T.  j 

I 

Second.  I  give  and  devise  to  Laura  Butler  Treadwell,  wife 
of  George  Curtis  Treadwell,  and  to  her  h^irs  and  assigns, 
for  her  and  their  own  proper  and  exclusiv^  use  and  benefit 

_ I _ 

[♦Words  and  figures  enclosed  in  brackets  erased  in  |copy.] 
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forever,  and  to  so  hold  the  same,  all  that  certain  lot  of  land 
and  the  buildings  and  other  structures  erected  thereon, 
situated  on  the  south  side  of  State  Street,  between  Lark 
Street  and  Willett  Street,  in  the  City  of  Albany,  N.  Y.,  now 
known  as  No.  360  State  Street  and  now  occupied  by  said 
George  Curtis  Treadwell  and  Laura  Butler  Treadwell,  his 
wife,  for  residential  purposes.  I  also  give  and  bequeath  to 
said  Laura  Butler  Treadwell  all  jewelry,  precious  stones, 
silverware,  wearing  apparel  and  personal  effects  of  which 
I  may  be  possessed  at  the  time  of  my  death. 

Third.  I  give,  devise  and  bequeath  to  my  nephew,  George 
Curtis  Treadwell  and  his  wife,  Laura  Butler  Treadwell,  or 
to  the  survivor  of  them  in  case  either  should  predecease  me 
and  the  other  survive  me,  to  have  and  to  hold  the  same  to 
themselves,  or  to  himself  or  herself,  as  the  case  may  be,  and 
to  their  respective  heirs  and  assigns,  for  his,  her  and  their 
own  proper  and  exclusive  use  and  benefit  absolutely  and 
forever,  all  that  certain  lot  and  tract  of  land  and  the  build¬ 
ings  and  other  structures  erected  thereon,  situated  in  the 
Town  of  Guilderland  n^ar  the  Village  of  Altamont,  in  the 
Countv  of  Albanv  and  State  of  New  York,  known  as  4 ‘The 
Ravines,”  now  occupied  and  used  by  me  for  residential  pur¬ 
poses,  and  comprising  about  ninety  acres  of  land;  and,  all 
fixtures  and  furniture,  including  books  and  pictures  con¬ 
tained  in  said  buildings;  and  also  all  farm  animals,  agri¬ 
cultural  machinery  and  implements,  tools  and  appliances, 
wagons  and  other  vehicles,  harness,  etc.,  on  or  used  in  the 
operation  of  any  portion  of  said  lands  for  farming  or  other 
purposes  connected  therewith  or  appurtenant  thereto  at  the 
time  of  my  death.  Also  all  those  certain  tracts  and  parcels 
of  land  situated  on  or  near  the  shore  of  Thompsons’  Lake 
in  said  County  of  Albany,  formerly  owned  by  my  husband 
John  Boyd  Thacher. 

Fourth.  I  give  and  devise  to  John  D.  Scrafford,  of  the 
Village  of  Altamont,  in  the  County  of  Albany,  for  his  ex¬ 
clusive  use  during  his  lifetime,  all  that  certain  tract  and 
parcel  of  land  situated  in  the  Town  of  Guilderland  in  the 
County  of  Albany,  known  as  “The  Livingston  Farm,”  com¬ 
prising  about  two  hundred  acres  more  or  less,  together 
with  the  use  of  the  buildings  and  other  structures  erected 
thereon  during  said  period;  and  at  and  after  the  death 
of  said  John  D.  Scrafford  I  give  and  devise  all  said  lands 
and  buildings  and  other  structures  thereon  known  as  “The 
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Livingston  Farm”  to  my  nephew,  George  Curtis  Treadwell, 
and  to  his  heirs  and  assigns,  to  have  and  to  Ifold  the  same 
for  his  and  their  own  proper  and  exclusive  benefit  forever. 

Fifth.  I  give  and  bequeath  to  the  United  States  of  Amer¬ 
ica  all  the  books  which  formerly  composed  that  part  of  the 
library  of  my  late  husband,  John  Boyd  Thacher,  which  is 
now  contained  in  the  Library  of  Congress  in  the  City  of 
Washington  in  the  District  of  Columbia;  also  ^11  autograph 
letters,  manuscripts  and  documents  written  or  subscribed 
by  the  Kings  and  Queens  or  other  Rulers  of  England,  Ger¬ 
many,  Spain  and  Italy,  including  the  Popes  6f  Rome,  and 
the  Rulers  of  France,  including  the  Napoleonic  collection; 
also  all  the  books  and  pamphlets  on,  or  relating  to,  the  sub¬ 
ject  of  the  French  Revolution  and  the  special  collection  of  au¬ 
tographs,  autograph  letters  and  documents  relating  to  that 
subject,  all  owned  by  my  late  husband,  John  Boyd  Thacher, 
at  the  time  of  his  death  and  thereafter  acquired  and  now 
owned  by  me  and  which  have  not  been  otherwise  disposed  of 
by  me  at  the  time  of  my  death  or  by  any  other  provisions 
of  this  my  last  Will  and  Testament  or  any  codicil  or  codicils 
thereto;  upon  condition,  however,  that  saicj.  books,  pam¬ 
phlets,  autographs,  autograph  letters  and  documents  shall  be 
kept  together  and  maintained  as  an  entire  collection 
8  to  be  always  included  with  and  as  a  parlf  of  the  library 
formerly  belonging  to  the  said  John  Boyd  Thacher 
now  in  the  Library  of  Congress  in  the  City  qf  Washington 
in  the  District  of  Columbia,  known  and  to  be  always  known 
and  designated  as  the  “ Collection  of  John  Bbyd  Thacher” 
and  forever  held  by  the  United  States  of  America  under 
such  name  and  designation  in  said  Library  cif  Congress  in 
the  custody  of  its  librarian;  provided  further  that  said  li¬ 
brarian  of  Congress  shall  prepare  and  publish,  in  such  form 
as  shall  be  approved  of  by  my  executors,  a  catalogue  of 
said  books,  pamphlets,  autographs,  autograph  letters  and 
documents,  unless  a  satisfactory  catalogue  of  the  same  shall 
be  so  prepared  and  published  by  me  during  my  lifetime ; 
and  provided  further  that  all  possible  precautions  neces¬ 
sary  for  the  preservation  and  safety  of  the  sakne  shall  be  ap¬ 
plied  and  observed  at  all  times  by  the  proper  officials  and 
representatives  of  the  government  of  the  United  States  of 
America. 

E.  T.  T. 
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Sixth.  I  give  and  bequeath  to  the  State  of  New  York  the 
several  Wampum  belts  which  belonged  to  my  husband,  the 
late  John  Boyd  Thacher,  at  the  time  of  his  death,  provided 
that  the  same  shall  be  kept  as  an  entire  and  separate  col¬ 
lection  to  be  forever  named,  designated  and  known  under 
the  name  and  designation  of  “The  Wampum  Collection  of 
John  Bovd  Thacher’ ’  and  to  be  so  framed  and  marked  as 
they  are  at  the  present  time.  Also  the  original  contract 
providing  for  the  sale  of  the  tract  of  land  now  constituting 
the  site  of  the  City  of  Albany,  N.  Y.,  executed  by  the  Iro¬ 
quois  Indians,  formerly  owned  by  my  husband,  the  late 
John  Boyd  Thacher;  provided,  however,  that  all  such  Wam¬ 
pum  belts  and  said  original  contract  shall  be  forever  held 
by  the  Regents  of  the  University  of  the  State  of  New  York, 
or  their  official  successors,  and  by  them  deposited  and  kept 
in  the  building  in  the  City  of  Albany,  N.  Y.,  occupied  and 
used  by  said  State  of  New  York  for  the  purposes  of  a  State 
Library,  or  some  equally  secure  and  safe  place  of  deposit 
in  said  citv. 

Seventh.  Whereas,  ini  and  by  the  provisions  of  the  Fifth 
and  Sixth  paragraphs  of  this  my  last  Will  and  Testament, 
I  have  given  and  bequeathed  to  the  United  States  of 
America  and  to  the  State  of  New  York,  respectively,  cer¬ 
tain  personal  property  therein  more  particularly  described 
and  formerly  belonging  to  my  husband,  the  late  John  Boyd 
Thacher,  under  the  names  and  designations  and  subject 
to  certain  terms,  conditions  and  requirements  prescribed 
in  connection  with  said  several  bequests.  Now  I  do  hereby 
declare  and  direct  that  in  event  of  the  failure  of  the  Gov¬ 
ernment  of  the  United  States  of  America  or  the  State  of 
New  York,  as  the  case  may  be,  or  their  respective  officers, 
representatives  or  agents,  who  may  be  entrusted  with  the 
official  custody  of  either  of  said  collections  so  described,  to 
faithfully  and  fully  observe  any  or  either  of  such  terms 
and  conditions,  or  perform  any  of  such  several  require¬ 
ments  so  imposed  for  the  care,  preservation  and  safety  of 
either  of  said  collections,  then  and  in  that  case,  the  par¬ 
ticular  collection  in  regard  to  which  there  has  been  any 
such  failure  of  observance  or  performance,  and  all  of  the 
articles  of  personal  property  of  which  such  collections  shall 
at  any  time  be  composed,  shall  forthwith  revert  to  and  be¬ 
come  a  part  of  the  residue  of  my  estate  to  be  disposed  of 
in  the  manner  provided  in  paragraph  Fourteenth  of  this 
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my  last  Will  and  Testament;  further  I  hereby  direct  and 
declare  that  all  autographs,  autograph  letter^,  manuscripts 
and  documents  referred  to  in  this  my  last  Will  and  Testa¬ 
ment  and  not  otherwise  disposed  of  by  me  ^t  the  time  of 
my  death,  or  by  any  of  the  provisions  of  thi^  my  last  Will 
and  Testament  or  any  codicil  thereto,  shall  constitute  a 
part  of  my  residuary  estate. 

Eighth.  I  hereby  give  and  bequeath  to  M^ry  Claughsey 
and  Anna  Claughsey,  now  employed  by  me,  each  the  sum 
of  Two  thousand  dollars  ($2,000.00),  and  should  either 
pre-decease  me  to  the  survivor  of  them  the  sum  of  Four 
thousand  dollars  ($4,000.00). 

Ninth.  I  hereby  give  and  bequeath  to  Josephine  Gorman 
the  sum  of  One  thousand  dollars  ($1,000.00  )|. 

Tenth.  I  hereby  give  and  bequeath  to  my  niece,  Amy 
Treadwell  Fiske,  the  sum  of  One  thousand  dollars 

($1,000.00).  j 

Eleventh.  I  hereby  give  and  bequeath  to  jlohn  D.  Scraf- 
ford,  nowr  residing  in  Altamont  in  the  Coiinty  of  Albany 
and  State  of  New  York,  the  sum  of  Five  lijundred  dollars 
($500.00)  and  to  Marguerite  Thacher  Scrafford,  daughter 
of  said  John  D.  Scrafford,  and  now  residing  with  him,  the 
sum  of  Five  hundred  dollars  ($500.00).  I 

Twelfth.  I  hereby  direct  my  executors,  hereinafter  named, 
or  those  who  shall  qualify  as  such,  to  set  aside  from  the 
assets  of  my  estate  remaining  after  the  payment  of 
9  my  debts,  expenses  of  administration  6f  the  foregoing 
legacies  and  as  soon  after  mv  death  as  mav  be  con- 
venient  for  such  purpose,  such  securities  as  may  be  selected 
by  them  and  which  shall  in  the  aggregatejbe  of  the  total 
market  value  of  Fifty  thousand  dollars  ($5Q,000.00) ;  and  in 
case  the  total  market  value  of  all  the  securities  so  owned  by 
me  at  the  time  of  mv  death  shall  be  less  than  said  last  men- 
tioned  sum  of  monev  then  to  invest  sufficient  monev  belong- 
ing  to  me  at  the  time  of  my  death  in  the  fornj  of  cash,  or  such 
as  may  be  derived  from  the  sale  of  property  then  owned  by 
me  other  than  that  hereinbefore  specifically  bequeathed  or 
devised,  to  produce  securitiee  which,  together  with  those  of 
which  I  may  die  possessed,  will  have  a  total|  market  value  of 
Fifty  thousand  dollars  ($50,000.00),  and  I  [hereby  give  and 
bequeath  all  such  securities  of  such  total  n|arket  value  last 
mentioned  to  my  said  executors  in  trust,  ^owever,  for  the 
following  uses  and  purposes,  viz :  to  receive  all  interest,  in- 
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come  and  profits  arising  and  derived  from  said  securities 
and  after  the  payment  of  any  and  all  taxes,  or  other  charges 
thereon,  and  all  necessary  expenses  in  connection  with  the 
management  of  the  same,  to  pay  over  the  remainder  of  such 
interest,  income  and  profits  in  equal  shares  to  my  nieces, 
Alice  Treadwell  and  Camilla  Treadwell,  during  their  life¬ 
time  and  the  whole  thereof  to  the  survivor  of  my  said  nieces 
Alice  Treadwell  and  Camilla  Treadwell  during  her  life¬ 
time;  and  after  the  death  of  such  survivor  of  my  said  nieces 
to  turn  over  the  principal  of  said  trust  fund  then  remain¬ 
ing  to  my  nephew,  George  Curtis  Treadwell,  to  be  held  and 
owned  by  him  and  his  respective  heirs  and  assigns  forever. 

E.  T.  T. 

In  the  selection  of  the  securities  or  the  purchase  of  any 

additional  securities  if  the  same  shall  be  necessary  to  create, 

establish  or  maintain,  such  trust  fund  as  aforesaid,  or  in  the 

re-investment  of  the  proceeds  of  the  sale  of  any  of  such 

securities  or  of  anv  monevs  received  bv  such  trustees  on 

*  * 

account  of  the  payment  of  the  principal  of  any  security  be¬ 
fore  the  termination  of  the  trust  upon  which  the  same  is 
held,  said  trustees  shall  not  be  restricted  to  the  choice  of 
only  such  securities  as  are  designated  by  the  statutes  of  the 
State  of  New  York  for  the  investment  of  money  deposited 
in  Savings  Banks  but  at*e  hereby  empowered  and  authorized 
to  invest  such  money  and  all  funds  so  held  in  trust  by  them 
in  such  bonds  and  mortgages  on  unencumbered  real  prop¬ 
erty,  bonds  and  stocks  issued  by  public  or  private  corpora¬ 
tions  and  other  evidences  of  debt  and  ownership  of  prop¬ 
erty,  real  or  personal,  as  they  shall  deem  safe  and  for  the 
greatest  benefit  of  the  said  beneficiaries  of  said  trust  fund 
and  neither  of  said  trustees  shall  be  personally  liable  on 
account  of  any  depreciation  in  the  market  value  of  any  such 
security,  or  on  account  of  any  loss  or  damage  resulting  from 
the  investment  of  any  money  comprising  any  portion  of 
said  trust  fund,  or  in  the  management  of  such  trust  fund, 
except  such  loss  or  damage  as  may  have  occurred  by  reason 
of  his  willful  default,  misconduct  or  neglect. 

Thirteenth.  I  hereby  direct  my  executors,  hereinafter 
named,  or  those  who  shall  qualify  as  such,  to  set  aside  from 
the  assets  of  my  estate  remaining  after  the  payment  of  my 
debts,  expenses  of  administration  of  the  foregoing  legacies 
and  bequests,  and  as  soon  after  my  death  as  may  be  con- 
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venient  for  such  purpose,  such  securities  as  may  be  selected 
by  them  and  which  shall  in  the  aggregate  be|  of  the  total 
market  value  of  Fifty  thousand  dollars  ($50,000.00) ;  and  in 
case  the  total  market  value  of  all  the  securities  so  owned  by 
me  at  the  time  of  my  death,  after  the  setting!  aside  of  the 
securities  as  provided  for  by  the  terms  of  paragraph 
‘‘Twelfth”  hereof,  shall  be  less  than  said  la&t  mentioned 
sum  of  money  then  to  invest  sufficient  money  .belonging  to 
me  at  the  time  of  my  death  in  the  form  of  cash,  or  such  as 
may  be  derived  from  the  sale  of  property  then  owned  by  me 
other  than  that  hereinbefore  specifically  bequeathed  or  de¬ 
vised,  to  produce  securities,  which,  together  jvith  those  of 
which  I  may  die  possessed,  will  have  a  total  market  value  of 
Fifty  thousand  dollars  ($50,000.00),  and  I  hereby  give  and 
bequeath  all  such  securities  of  such  total  market  value  last 
mentioned  to  my  said  executors  in  trust,  however,  for  the 
following  uses  and  purposes,  viz:  to  receive  a|l  interest,  in¬ 
come  and  profits  arising  and  derived  from  skid  securities 
and  after  the  payment  of  any  and  all  taxes,  or  pther  charges 
thereon,  and  all  necessary  expenses  in  connection  with  the 
management  of  the  same,  to  pay  over  the  remainder  of  such 
interest,  income  and  profits  in  equal  shares  t6  my  nephew, 
Louis  S.  Treadwell,  and  his  former  wife,  Josephine  Scoville 
Treadwell,  now  residing  in  the  City  of  New  York,  N.  Y., 
during  their  respective  lifetimes ;  and  should  mjr  said  nephew, 
Louis  S.  Treadwell,  predecease  the  said  Josephine  Scoville 
Treadwell,  to  pay  over  the  whole  of  such  interest,  income 
and  profits  to  said  Josephine  Scoville  Treadwell  during  her 
lifetime;  and  should  the  said  Josephine  Scoville  Treadwell 
predecease  my  said  nephew,  Louis  S.  Treadwell,  to  pay  over 
the  equal  share  of  such  interest,  income  and  profits  hereto¬ 
fore  directed  to  be  paid  to  said  Josephine  Scoville 
10  Treadwell  during  her  lifetime,  to  my  nkphew,  George 
Curtis  Treadwell,  or  his  heirs  or  assigns,  should  he 
die  before  the  expiration  of  this  trust,  during  the  life  of  this 


trust ;  and  after  the  death  of  such  survivor  of  ^he  said  Louis 
S.  Treadwell  and  said  Josephine  Scoville  Trehdwell  to  turn 
over  the  principal  of  said  trust  fund  then  remaining  to  my 
nephew,  George  Curtis  Treadwell,  to  be  held  and  owned  by 
him  and  his  respective  heirs  and  assigns  forever. 

In  the  selection  of  the  securities  or  the  purchase  of  any 
additional  securities  if  the  same  shall  be  necesisarv  to  create. 


establish  or  maintain,  such  trust  fund  as  aforesaid,  or  in  the 


12  G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTNAM. 

re-investment  of  the  proceeds  of  the  sale  of  any  of  such  secu¬ 
rities  or  of  any  moneys  received  by  such  trustees  on  account 
of  the  payment  of  the  principal  of  any  security  before  the 
termination  of  the  trust  upon  which  the  same  is  held,  said 
trustees  shall  not  be  restricted  to  the  choice  of  only  such 
securities  as  are  designated  bv  the  statutes  of  the  State  of 
New  York  for  the  investment  of  money  deposited  in  Savings 
Banks  but  are  hereby  empowered  and  authorized  to  invest 
such  money  and  all  funds  so  held  in  trust  by  them  in  such 
bonds  and  mortgages  on  unencumbered  real  property,  bonds 
and  stocks  issued  by  public  or  private  corporations  and 
other  evidences  of  debt  and  ownership  of  property,  real  or 
personal,  as  they  shall  deem  safe  and  for  the  greatest  benefit 
of  the  said  beneficiaries  of  said  trust  fund  and  neither  of 
said  trustees  shall  be  personally  liable  on  account  of  any  de¬ 
preciation  in  the  market  value  of  any  such  security,  or  on 
account  of  any  loss  or  damage  resulting  from  the  investment 
of  any  money  comprising  any  portion  of  said  trust  fund,  or 
in  the  management  of  such  trust  fund,  except  such  loss  or 
damage  as  mav  have  occurred  bv  reason  of  his  willful  de- 
fault,  misconduct  or  neglect. 

E.  T.  T. 

Fourteenth.  All  the  rest,  residue  and  remainder  of  my 
estate,  both  real  and  i)ersonal,  of  every  name,  nature  and 
description  whatsoever,  and  wherever  the  same  may  be  situ¬ 
ated,  including  whatever  I  may  be  entitled  to  dispose  of  at 
the  time  of  my  death,  I  hereby  give,  devise  and  bequeath 
unto  my  nephew,  George  Curtis  Treadwell,  of  the  City  of 
Albany,  X.  Y.,  to  have  and  to  hold  the  same  to  him  absolutely 
and  forever. 

Fifteenth.  I  hereby  appoint  and  constitute  my  nephew, 
George  Curtis  Treadwell,  and  Hugh  Reilly,  residing  at  No. 
220  Quail  Street,  Albany,  N.  Y.,  the  executors  of  this  my 
last  Will  and  Testament,  and  the  trustees  of  the  trusts  here¬ 
inbefore  created  and  established,  and  I  hereby  authorize  and 
empower  them  as  such  executors  and  trustees  to  sell  and 
dispose  of  at  public  auction  or  private  sale,  at  such  time  or 
times,  in  such  manner  and  for  such  sum  or  sums  of  money 
as  to  them  in  the  exercise  of  their  best  judgment  may  seem 
most  expedient  and  1o  convey  or  mortgage  all  or  any  part  of 
my  real  or  personal  property  constituting  any  part  of  my 
estate,  as  they  may  consider  necessary  to  do  for  the  pay- 


13 


G.  C.  TREADWELL  ET  AL.  YS.  H.  PUT3STAM. 

I 

ment  of  my  debts,  or  for  any  legal  purpose  whatever,  and 
should  either  of  such  executors  or  trustees  refuse  or  be  un¬ 
able  lo  act  as  such,  or  resign  his  executorship  of  trusteeship, 
the  trusts  hereinbefore  created,  together  with  the  powers 
hereinbefore  granted  to  said  trustees,  shall,  nevertheless, 
vest  in  the  trustee  who  shall  qualify  and  act  as  such,  and 
should  one  trustee  die,  the  said  trust  estate,  trusts  and 
powers  shall  vest  in  the  survivor;  and  I  hereby  expressly 
declare  and  direct  that  neither  of  the  persons  j hereinbefore 
appointed  by  me  as  executor  or  trustee  shall  he  required  to 
execute  the  bond  prescribed  in  Section  169  oil  the  “  Surro¬ 
gate’s  Court  Act,”  or  furnish  any  other  security  for  the  ad¬ 
ministration  of  my  estate  or  any  of  the  trusjts  created  or 
established  in  and  by  any  of  the  provisions  of  this  my  last 
Will  and  Testament,  and  I  hereby  further  specifically  waive 
the  requirements  of  Section  169  of  the  “Surrbgate’s  Court 
Act”;  I  hereby  further  direct  my  said  executors  and  trus¬ 
tees  and  their  successor  or  successors  to  ppy  out  of  the 
residue  of  my  said  estate  all  legacy,  transfer,  ^state,  inherit¬ 
ance,  succession  and  other  taxes  which  may  he  legally  im¬ 
posed  on,  or  payable  out  of,  my  estate,  or  on  of  in  connection 
with  any  bequest,  devise  or  trust  fund  defined,  created  or 
established  in  this  mv  last  Will  and  Testament!  or  anv  codicil 

*  y  * 

thereto.  I 

Sixteenth.  I  will  and  direct  that  in  case  anly  person  shall 
institute,  conduct  or  share  in  any  proceeding^  to  oppose  the 
probate  of  this  my  last  Will  and  Testament  j  or  to  impeach 
or  impair  or  set  aside  or  invalidate  any  of  its  provisions,  any 
devise  or  legacy  to  or  for  the  benefit  of  such  person  or  per¬ 
sons  under  this  my  last  Will  and  Testament,  shall  thereupon 
be  revoked  and  shall  become  and  remain  null  and  void,  and 
such  person  or  persons  shall  be  excluded  frorq  any  participa¬ 
tion  in  and  shall  not  receive  any  share  or  portion  of  my  prop¬ 
erty  or  estate,  real  or  personal,  and  the  portion  to  which 
such  person  might  be  entitled  if  I  had  died  intestate  as  to 
the  whole  or  any  portion  of  my  property  or  estate  or  any 
share  or  portion  to  which  such  persons  might  be  otherwise 
entitled,  I  give,  devise  and  bequeath  tjo  the  following 
11  beneficiaries,  to  wit :  my  nephew,  George  Curtis  Tread¬ 
well,  my  nephew,  Louis  S.  Treadwell,  my  niece,  Alice 
Treadwell,  my  niece,  Camilla  Treadwell,  fry  niece,  Amy 
Treadwell  Fiske,  as  shall  not  participate  in  such  action,  in 
equal  shares  as  to  said  nephews  and  nieces. 
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In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
seal  this  29th  dav  of  January,  1925. 

.  EMMA  TREADWELL  THACHER.  [l.  s.] 

E.  T.  T. 

The  foregoing  instrument  was  signed  and  sealed  bv  the 
above-named  testatrix,  Emma  Treadwell  Thacher,  in  the 
presence  of  the  undersigned  and  at  the  same  time  declared 
by  said  testatrix  to  be  her  last  Will  and  Testament,  where¬ 
upon  we,  the  undersigned,  in  her  presence  and  in  the  pres¬ 
ence  of  each  other,  signed  our  names  as  witnesses  thereto. 

COPLIN  YARAS, 

Residing  at  752  Mvrtle  Ave.,  Albany,  N.  Y. 

FRANK  J.  BAILEY, 
Residing  at  21  Jeannette  St.,  Albanv,  N.  Y. 

HUGH  REILLY, 

Residing  at  220  Quail  St.,  Albany,  N.  Y. 

12  State  of  New  York,  s$: 

Albany  County  Surrogate’s  Court. 

I,  Charles  M.  Friend,  Clerk  of  the  Surrogate’s  Court  of 
the  County  of  Albany,  do  hereby  certify  that  I  have  com¬ 
pared  the  foregoing  copy  of  last  Will  and  Testament  of 
Emma  Treadwell  Thacher,  late  of  Albany,  N.  Y.,  deceased, 
with  the  Original  thereof  on  file  and  of  record  in  this  office, 
and  have  found  the  same  to  be  a  correct  transcript  there¬ 
from,  and  of  the  whole  of  said  original. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  the  Surrogate’s  Court  of  the  County  of 
Albany,  this  —  day  of - , - . 


Clerk  of  the  Surrogate's  Court . 

The  People  of  the  State  of  New  York  to  all  to  whom  these 
presents  shall  come  or  may  concern  send  Greeting: 

Know  ye  that  at  a  Surrogate’s  Court  held  in  and  for  the 
County  of  Albany,  in  the  City  of  Albany,  N.  Y.,  on  the 
4th  dav  of  Mav  in  the  year  of  our  Lord,  one  thousand  nine 
hundred  and  twenty-seven,  Letters  Testamentary  of  the 
Last  Will  and  Testament  of  Emma  Treadwell  Thacher,  late 
of  Albany,  N.  Y.,  deceased,  were  duly  granted  and  issued 
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by  the  Surrogate  of  the  County  of  Albany,  to  George  Curtis 
Treadwell  and  Hugh  Reilly,  the  Executors  named  in  the 
Last  Will  and  Testament  of  said  deceased,  and  that  the 
same  are  still  valid  and  in  full  force. 

In  testimony  whereof  we  have  caused  the  Seal  of  Office 
of  our  said  Surrogate  to  be  hereunto  affixed. 

Witness,  Hon.  Gilbert  V.  Schenck,  Surrogate  of  our  said 

County,  at  the  City  of  Albany,  the  —  day  of - ,  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and  twen¬ 
ty  — . 


Clerk  of  the  Surrogate’s  Court . 

13  Exhibit  B.  j 

The  People  of  the  State  of  New  York  to  all  to  whom  these 

presents  shall  come  or  may  concern  send  Greeting  : 

Know  ye  that  at  the  City  of  Albany,  in  the  County  of 
Albany,  on  the  fourth  day  of  May  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  twentv  seven  before  Hon. 
George  Lawyer,  Surrogate  of  our  said  County,  the  last 
Will  and  Testament  of  Emma  Treadwell  Tliacher,  late  of 
Albany,  N.  Y.,  deceased,  was  proved,  and  is  now  approved 
and  allowed  of  by  us ;  and  the  said  deceased,  having,  whilst 
she  lived  and  at  the  time  of  her  death,  ^oods,  chattels 
or  credits  within  the  State,  by  means  whereof  the  proving 
and  registering  the  said  Will  and  granting  administration 
of  all  and  singular  the  said  goods,  chattels  and  credits, 
and  also  the  auditing,  allowing  and  final  discharging  the 
account  thereof,  doth  belong  unto  us;  the  administration 
of  all  and  singular  the  goods,  chattels  and  credits  of  the 
said  deceased,  and  any  way  concerning  her  Will  is  granted 
unto  George  Curtis  Treadwell  and  Hugh  Reilly  Executors 
in  the  said  Will  named,  they  having  first  taken  and  sub¬ 
scribed  an  oath  faithfully  and  honestly  to  discharge  the 
duties  of  such  Executors  hereby  requiring  you  the  said 
George  Curtis  Treadwell  and  Hugh  Reilly  to  make  or 
cause  to  be  made,  a  true  and  perfect  inventory  of  all  and 
singular  the  goods,  chattels  and  credits  of  the  said  de¬ 
ceased,  which  have  or  shall  come  to  your  hands,  possession 
or  knowledge ;  as  also  to  make,  or  cause  to  be  made,  dupli¬ 
cates  of  such  inventory  and  cause  the  same  to  be  signed 
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by  tlie  appraisers ;  and  the  same  so  made  and  signed,  that 
you  make  return  thereof  to  the  Surrogate  of  said 

14  County  within  three  months  from  the  date  hereof. 

In  testimony  whereof  we  have  caused  the  seal  of 
office  of  our  said  Surrogate  to  be  hereunto  affixed. 

Witness,  Hon.  George  Lawyer,  Surrogate  of  the  said 
County,  at  the  City  of  Albany,  in  the  said  County,  on  the 
4th  dav  of  Mav  in  the  vear  of  our  Lord  one  thousand  nine 
hundred  and  twenty-seven. 

[l.  s.]  GEORGE  LAWYER, 

Surrogate. 

State  of  New  York, 

Albany  County  Surrogate’s  Court. 

I,  Charles  M.  Friend,  Clerk  of  the  Surrogate’s  Court  of 
the  County  of  Albany,  do  hereby  certify  that  I  have  com¬ 
pared  the  foregoing  copy  of  the  Letters  Testamentary,  In 
the  Matter  of  the  Estate  of  Emma  Treadwell  Thacher, 
deceased,  with  the  Original  thereof  on  file  and  of  record  in 
this  office,  and  have  found  the  same  to  be  a  correct  trans¬ 
cript  therefrom,  and  of  the  whole  of  said  original. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  the  Surrogate’s  Court  of  the  County  of 
Albany,  this  29th  dav  of  April,  1930. 

[seal.]  *  CHARLES  M.  FRIEND, 

Clerk  of  the  Surrogate’s  Court. 

15  (Endorsed:)  Albany  County  Surrogate’s  Court. 
In  the  Matter  of  the  Last  Will  and  Testament  of 

Emma  Treadwell  Thacher,  Deceased.  Letters  testamen¬ 
tary  to  George  Curtis  Treadwell  and  Hugh  Reilly.  Granted 
and  Recorded  May  4,  1927. 

Demurrer . 

Filed  November  13,  1930. 

*  *  *  ,  *  *  *  * 

Now  comes  the  defendant  by  his  attorney,  Leo  A.  Rover, 
United  States  Attorney  in  and  for  the  District  of  Columbia, 
and  savs  that  the  declaration  is  bad  in  substance. 

LEO  A.  ROVER, 

United  States  Attorney. 
JOHN  W.  FIHELLY, 
Assistant  United  States  Attorney. 
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Among  the  matters  of  law  to  be  argued  in  furtherance  of 
the  demurrer  are  the  following: 

1.  The  suit  is  in  effect  one  against  the  Unitqd  States  and 
the  Government  has  not  consented  to  be  sued. 

2.  The  subject  matter  of  the  suit  is  property  of 

16  the  United  States  Government  over  which  the  Court 
has  no  jurisdiction. 

3.  The  declaration  does  not  set  forth  a  gbod  cause  of 
action. 

4.  The  remedy  of  the  plaintiffs,  if  any,  is  not  by  replevin. 

5.  There  is  a  non-joinder  of  parties  defendant ; 

6.  And  for  other  reasons  apparent  of  record. 

Suggestion  and  Motion  as  to  Jurisdiction . 

Filed  November  13,  1930. 

*  *  *  #  *  #  |  # 

I 

Comes  now  Leo  A.  Rover,  United  States  Attorney  in  and 
for  the  District  of  Columbia,  at  the  direction  of  the  Attor¬ 
ney  General  of  the  United  States  and  appearing  only  for 
the  purpose  of  this  motion,  suggests  to  and  informs  this 
honorable  Court  that  the  property  in  controversy  in  this 
suit,  known  as  the  Thacher  Collection,  is  now  and  has  been 
in  the  possession  and  custody  of  the  United  States,  through 
its  officers  and  agents  of  the  Library  of  Congress,  since,  to 
wit,  April,  1910,  the  same  having  been  deposited  in  the 
Library  of  Congress,  with  the  Librarian  of  I  Congress,  by 
the  former  owner  of  said  collection,  Mrs!  John  Boyd 
Thacher;  that  the  manner  in  which  said  collection  was 
utilized  and  treated  by  the  United  States^  through  its 
agents  and  officers  aforesaid,  was  well  kiiown  to  Mrs. 
Thacher  in  her  lifetime  and  was  satisfactory  to  her,  as  is 
evidenced  by  the  fact  that  under  the  terms  pf  her  last  will 
and  testament  made  on,  to  wit,  January  29,  1925  and  pro¬ 
bated  on,  to  wit,  May  4,  1927,  the  entire  collection  afore¬ 
mentioned,  consisting  of  books,  autographed  letters, 

17  manuscripts  and  signed  historical  documents,  was 
given  and  bequeathed  to  the  United  States  to  be  for¬ 
ever  held  by  the  United  States  of  America  in  the  Library 
of  Congress  in  the  custody  of  the  Librarian  of  Congress; 

2— 5728a  I 
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that  since  the  death  of  Mrs.  Thacher,  the  United  States, 
through  the  Librarian  of  Congress  and  his  assistants,  has 
had  this  collection  in  its  custody,  possession  and  control 
as  property  of  the  United  States  and  has  given  it  the 
same  careful  treatment  as  it  was  given  during  the  lifetime 
of  Mrs.  Thacher  and  the  United  States  and  said  Librarian 
of  Congress  and  his  assistants  have  endeavored  in  every 
way  to  carry  out  the  wishes  and  provisions  of  her  will  rela¬ 
tive  to  the  Thacher  collection. 

Wherefore,  without  submitting  the  rights  of  the  Govern¬ 
ment  of  the  LTnited  States  to  the  jurisdiction  of  the  Court, 
but  respectfully  insisting  that  the  Court  has  no  jurisdic¬ 
tion  of  the  subject  in  controversy,  the  United  States  Attor¬ 
ney  moves  that  the  declaration  filed  herein  be  set  aside  and 
stricken  from  the  files,  that  all  the  proceedings  be  stayed 
and  dismissed  and  for  such  other  order  or  orders  as  may 
be  proper  in  the  premises. 

LEO  A.  ROVER, 

United  States  Attorney . 
i  JOHN  W.  FIHELLY. 

Assistant  United  States  Attorney . 

Memorandum. 

April  17,  1931. — Demurrer  to  declaration  as  amended 
overruled. 

18  Plea  of  Defendant  Herbert  Putnam. 

Filed  May  22,  1931. 

*  *  »  •  *  *  * 


Comes  now  the  defendant,  Herbert  Putnam,  Librarian  of 
Congress,  Washington,  D.  C.,  by  his  attorney,  Leo  A.  Rover, 
United  States  Attorney  in  and  for  the  District  of  Columbia, 
and  for  his  plea  to  the  declaration  filed  herein  says: 

The  defendant  admits  that  he  is  now,  and  was  at  all  times 
mentioned  in  the  declaration,  Librarian  of  Congress,  Wash¬ 
ington,  D.  C.  The  defendant  denies  that  he  is  now  unjustly 
detaining,  or  that  he  at  any  time  has  unjustly  detained  any 
goods  or  chattels  belonging  to  or  the  property  of  the  plain¬ 
tiffs.  The  defendant  admits  that,  as  Librarian  of  Congress, 
he  is  the  custodian  of  a  valuable  collection  of  books,  pam- 
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phlets,  autographs,  autographed  letters,  and  documents, 
given  and  bequeathed  to  the  United  States  of  America  by  the 
last  will  and  testament  of  Emma  Treadwell  Thacher,  and 
now,  (says)  as  a  result  of  said  bequest,  the  property  (is  that) 
of  the  United  States  of  America.  The  defendant  admits  the 
death  of  Emma  Treadwell  Thacher  on  February  8,  1927, 
and  admits  that  her  last  will  was  probated  oji  May  4,  1927, 
and  that  letters  testamentary  were  granted  t(j  the  plaintiffs, 
George  Curtis  Treadwell  and  Hugh  Reilly,  the  defendant 
has  not  sufficient  information  to  form  a  belief  as  to  the  state¬ 
ment  that  said  plaintiffs,  at  all  times  mentioned  in  the  decla¬ 
ration,  were  ‘ 4  executors,  duly  qualified  and  acting,  of  the 
estate  of  Emma  Treadwell  Thacher”,  and  if  the  same  be 
deemed  material  by  the  Court,  demands  strict  proof  thereof. 
The  defendant  admits  that  shortly  after  the  probate  of  the 
will  of  Emma  Treadwell  Thacher  he  was  notified  of  its  terms. 

The  defendant  admits  that  the  fifth  paragraph  of  said 
19  will  provides  substantially  as  set  forth  in  the  declara¬ 
tion.  As  there  is,  however,  a  slight  variance  between 
the  wording  of  this  paragraph  of  the  will  as  set  forth  in  the 
declaration  and  as  set  forth  in  the  copy  of  tjie  will  annexed 
to  the  declaration,  marked  Exhibit  4 ‘A”,  thp  defendant  de¬ 
mands  strict  proof  as  to  the  exact  wording  of  [this  paragraph. 
The  defendant  admits  the  allegations  of  the  declaration 
with  respect  to  Paragraphs  7  and  14  of  the  will.  The  de¬ 
fendant  admits  that,  at  the  time  of  the  death  of  the  testatrix, 
and  for  many  years  prior  thereto,  the  collection  in  question 
had  been  in  the  possession  and  custody  of  the  defendant,  in 
his  aforementioned  official  capacity.  The  defendant  admits 
that  the  value  of  the  collection  in  question  is  in  excess  of  one 
thousand  dollars.  The  defendant  denies  that  on  and  before 
September  6,  1929,  the  intentions  of  the  testatrix  with  re¬ 
spect  to  the  collection  in  question,  as  shownj  by  her  last  will 
and  testament,  had  not  been  complied  with  by  the  Govern¬ 
ment  of  the  United  States,  its  officers,  representatives,  and 
agents.  The  defendant  denies  that  on  and  bbfore  September 
6,  1929  the  said  collection  was  not  kept  together  and  main¬ 
tained  as  an  entire  collection,  known  and  designated  as  the 
“Collection  of  John  Boyd  Thacher”.  The  defendant  denies 
that  all  possible  precautions  necessary  for  the  preservation 
and  safety  of  the  collection  had  not  been  .applied  and  ob¬ 
served  at  all  times  by  the  proper  officials  and  representatives 
of  the  Government  of  the  United  States  of  America.  The 
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defendant  admits  that  a  catalogue  of  the  collection  had  not 
been  completed  on  or  before  September  6, 1929,  but  says  that 
said  cataloguing  had  been  commenced  in  due  time,  and  had 
been  and  was  being  prosecuted  with  proper  speed  and  dili¬ 
gence,  having  regard  to  the  nature  of  the  task,  the 
20  amount  of  work  involved,  and  the  necessitv  of  seek- 
ing  and  employing  specially  trained  assistants  there¬ 
on.  The  defendant  further  says  that  it  was  not  a  condition 
of  the  bequest  that  the  said  catalogue  be  completed  on  and 
before  September  6,  1929.  The  defendant  denies  that  on 
and  before  September  6, 1929  the  Government  of  the  United 
States,  its  officers,  representatives  and  agents,  entrusted 
with  the  official  custody  of  the  collection,  had  not  faithfully 
observed  the  terms  and  conditions  of  said  gift,  and  had  not 
performed  the  several  requirements  imposed  for  the  care, 
preservation  and  safety  of  said  collection.  The  defendant 
denies  that  on  and  before  September  6,  1929,  said  collection 
reverted  to  and  became  a  part  of  the  residue  of  the  estate  of 
Emma  Treadwell  Thacher,  to  be  disposed  of  to  the  plaintiff 
Treadwell.  The  defendant  admits  that  on  or  about  Sep¬ 
tember  7,  1929,  the  collection  was  demanded  by  the  plain¬ 
tiffs,  aRd  that  said  demand  was  denied  by  the  defendant. 
The  defendant  further  denies  each  and  everv  other  allegation 
of  said  declaration  not  hereinbefore  admitted,  denied  or 
qualified. 

LEO  A.  ROVER, 

|  United  States  Attorney. 

JOHN  W.  FIHELLY, 
Assistant  United  States  Attorney. 

Replication  to  Defendant’s  Plea  as  Amended. 

Filed  May  28,  1931. 

******* 


Now  come  the  plaintiffs,  by  their  attorneys,  and  for  rep¬ 
lication  to  defendant’s  plea  as  amended  filed  herein  deny 
that  the  property  sued  for  is  the  property  of  the  United 
States,  and  deny  that  said  catalogue  as  alleged  had  been 
commenced  in  due  time,  and  deny  that  the  said  cata- 
21  loguing  had  been  and  was  being  prosecuted  with 
proper  speed  and  diligence,  having  regard  to  the 
nature  of  the  task  and  the  amount  of  work  involved  and  the 
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necessity  of  seeking  and  employing  specially! trained  assist¬ 
ants  therein,  and  plaintiff  further  denies  all  other  allega¬ 
tions  and  affirmative  matters  set  forth  in  sai4  plea  not  here¬ 
inbefore  admitted,  denied  or  qualified. 

CHARLES  DICKERMAN  jWILLIAMS, 
RICHARD  H.  WILMER, 

Attorneys  for  Plaintiffs. 

Memoranda. 

June  3, 1931. — Note  of  issue  and  notice  of  trial  filed.  Cal¬ 
endared.  I 

June  25,  1931. — Motion  to  advance  and  specially  set  case 
for  hearing,  filed. 

Statement  in  Opposition  to  Motion  to  Advance  and  Specially 

Set  Case  for  Hearing.  | 

Filed  June  30,  1931.  I 

i 

******* 

For  practically  twenty  years  a  very  valuable  collection 
of  books,  pamphlets,  autographs,  autograph  letters  and 
documents  known  as  the  Thacher  Collection  has  been  in  the 
custody  and  possession  of  the  present  Librarian  of  Con¬ 
gress,  Herbert  Putnam,  in  the  Library  of  Congress  at  Wash¬ 
ington,  District  of  Columbia.  Mrs.  John  Bpyd  Thacher  who 
owned  the  collection  in  question  after  the  death  of  her  hus¬ 
band,  John  Boyd  Thacher,  died  on  February  18,  1927,  and 
bv  her  last  will  and  testament  gave  the  collection  in 

be  held  bv  the 
of  the  will  pro¬ 
vided  that  the  United  States  of  America  was  to  take  the  col¬ 
lection  in  question  subject  to  certain  conditions:  First,  that 
the  collection  be  kept  together  and  be  known  as  the  “John 
Boyd  Thacher  Collection”;  second,  that  a  catalogue  of  the 
books,  pamphlets,  autographs,  autograph  jletters  and  docu¬ 
ments  be  prepared ;  third,  that  at  all  tinjes  the  necessary 
precautions  for  the  safety  of  the  collection  be  taken. 

The  present  suit  was  brought  by  the  pxecutors,  George 
Curtis  Treadwell  and  Hugh  Reilly,  and  pv  George  Curtis 
Treadwell,  individually,  to  recover  from  the  United  States 
and  the  Librarian  of  Congress  the  collection  in  question, 


question  to  the  United  States  to 
Librarian  of  Congress.  The  terms 
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claiming  that  the  conditions  of  the  will  had  been  breached 
by  the  United  States  and  that  the  collection  should  go  under 
the  terms  of  the  will  to  the  residuary  legatee,  George  Curtis 
Treadwell. 

A  plea  was  filed  on  behalf  of  the  Librarian  of  Congress 
denying  that  the  conditions  of  the  will  had  been  breached 
and  alleging  that  they  had  been  fully  met  and  complied  with. 
Issue  was  recently  joined  and  the  case  is  now  calendared  for 
trial. 

The  Government  is  first  of  all  accused  of  unnecessary  de- 

lav  in  the  case  because  of  the  fact  that  a  demurrer  was  filed 
% 

and  later  a  motion  for  a  bill  of  particulars.  Briefly  the 

facts  with  respect  to  the  filing  of  these  two  pleadings  are  as 

follows:  Shortlv  after  the  filing  of  the  declaration  and  at 

the  direction  of  the  Attornev  General  of  the  United  States 

•> 

the  Government  filed  a  demurrer  contending  that  the  suit  was 
in  effect  one  against  the  United  States  and  against  its  prop¬ 
erty.  The  demurrer  in  question  was  filed  on  November  13, 
1930.  It  was  argued  orallv  before  Mr.  Justice  Stafford  and 
at  theendof  oral  argument  he  stated  that  thequestion 
23  presented  was  a  very  interesting  and  close  one  and  he 
asked  that  briefs  be  submitted  bv  each  side.  Accord- 

mr 

inglv  the  briefs  were  submitted  by  the  plaintiffs  and  the  de¬ 
fendant  and  a  reply  brief  was  filed  by  the  plaintiffs.  The 
Court  had  the  matter  under  advisement  until  April  17, 1931, 
when  the  demurrer  was  overruled.  This  was  the  only  real 

delav  in  the  case  and  the  records  will  show  that  the  demurrer 
* 

was  not  a  frivolous  pleading  and  that  the  Government  was 
not  responsible  for  this  delay.  After  the  overruling  of  the 
demurrer  a  motion  for  a  bill  of  particulars  was  filed  and  was 
denied  by  the  Court.  Within  approximately  a  month  after 
the  overruling  of  the  demurrer  a  plea  had  been  filed  to  the 
declaration  and  within  approximately  six  weeks  from  the 
date  on  which  the  demurrer  was  overruled  by  the  Court  a 
replication  had  been  filed  to  the  plea  and  issue  joined  and 
the  case  calendared.  The  plaintiffs  state  that  they  are  mak¬ 
ing  arrangements  to  take  the  deposition  of  George  Curtis 
Treadwell,  one  of  the  plaintiffs,  who  is  now  seriously  ill.  Tt 
is  submitted  that  this  is  all  that  can  be  done  or  should  be 
done  at  this  time.  The  case  could  not  be  tried  until  the  fall 
even  if  it  were  to  be  advanced.  By  taking  his  deposition 
now  the  plaintiffs  protect  themselves  fully  until  that  time. 
The  condition  of  the  plaintiff  Treadwell  may  be  improved 
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| 

by  October.  If  it  is  the  same  or  worse,  the  matter  can  still 
be  presented  to  the  Court.  It  is  submitted  tjiat  this  is  not 
the  time  to  make  such  a  motion. 

A  considerable  part  of  the  affidavits  in  support  of  the 
motion  to  advance  state  that  the  conditions  bf  the  will  had 
been  breached  by  the  Librarian  of  Congress  and  the  United 
States.  The  plea  to  the  declaration  denies  these  breaches 
and  issue  has  been  joined  on  this  point.  Likewise  a 
24  considerable  part  of  the  affidavits  trace  the  history 
of  the  collection  in  question  and  set  forth  the  affec¬ 
tion  which  the  family  and  relatives  of  the  plaintiff  have  al¬ 
ways  had  for  this  collection.  It  is  submitted  that  all  such 
matters  are  evidentiary  in  nature  and  are  even  irrelevant 
and  immaterial.  The  sole  point  to  be  decided  in  the  case  is : 
Did  the  Government  comply  with  the  conditions  of  the  will 
or  were  the  conditions  in  question  ignored  ahd  breached, 

It  is  respectfully  submitted  that  the  motion  to  advance 
and  specially  set  the  case  for  hearing  should  be  denied  by 
the  Court.  j 

LEO  A.  ROVER, 

United  States  Attorney . 
JOHN  W.  FIHELLY, 
Assistant  United  States  Attorney . 

Memorandum . 

December  22,  1931. — Trial  resumed,  same  jury.  Ver¬ 
dict  by  direction  of  the  Court  for  the  defendant.  Adkins,  J. 


Supreme  Court  of  the  District  of  Columbia . 

Tuesday,  December  29,  1931. 

Session  resumed  pursuant  to  adjournment,  Hon.  Jesse 
C.  Adkins,  Justice,  presiding. 


It  appearing  under  rule  of  Court  that  judgment  should 
now  be  entered  upon  the  verdict  in  this  cause,  it  is  so 
ordered. 

Wherefore  it  is  considered  that  plaintiff^  take  nothing  by 
this  action,  that  defendant  go  hence  without  day  be  for 
nothing  held,  and  do  have  and  retain  possession  of 
25  the  goods  and  chattels  herein  sought  to  be  replevied, 
and  that  defendant  recover  of  plaintiff  his  costs  of 
defense  to  be  taxed  by  the  clerk  and  have  Execution  thereof. 
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Memoranda . 

January  11,  1932. — Appeal  noted  by  plaintiffs.  Cost 
bond  $100  or  $50  deposit. 

January  12,  1932. — $50  deposited  by  Wilmer  in  lieu  of 
bond  on  appeal. 

January  13,  1932. — Time  to  file  Bill  of  Exceptions  ex¬ 
tended  from  day  to  day  to  and  including  February  13, 
1932. 

February  8,  1932. — Bill  of  Exceptions  (proposed)  and 
exhibits  filed. 


Assignment  of  Errors. 

Filed  March  23,  1932. 

*  *  #  i  #  *  #  * 

Now  come  the  above  name  plaintiffs  by  their  attorneys 
C.  Dickerman  Williams;  Richard  H.  Wilmer  and  Douglas 
L.  Hatch  and  file  the  following  assignment  of  errors  and 
say  that  the  judgment  entered  in  this  cause  on  or  about 
December  27,  1931,  is  erroneous  and  unjust  and  that,  over 
the  objections  and  exceptions  of  plaintiffs,  the  Court  erred: 

1.  In  denying  the  plaintiffs’  motion  for  judgment 
26  on  the  pleadings  made  at  the  opening  of  the  case. 

2.  In  denying  the  plaintiffs’  motion  for  judgment 
made  after  the  opening  statement  of  counsel  for  the  defend¬ 
ant. 

3.  In  denying  the  plaintiffs’  motion  for  a  directed  verdict 
at  the  close  of  the  entire  case. 

4.  In  granting  the  defendant’s  motion  for  a  directed  ver¬ 
dict  at  the  close  of  the  entire  case. 

5.  In  making  the  finding  of  fact  contained  in  the  findings 
numbered  Paragraph  1  as  follows : 

“1.  I  find  that  all  possible  precautions  necessary  for 
the  preservation  and  safety  of  the  documents  bequeathed 
by  Mrs.  Thacher  in  the  fifth  paragraph  of  her  will  to 
the  United  States  have  been  applied  and  observed  at  all 
times  by  the  proper  officials  and  representatives  of  the 
Government  of  the  United  States.” 

6.  In  making  the  finding  of  fact  contained  in  the  findings 
numbered  Paragraph  2  as  follows : 
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“2.  I  find  that  prior  to  the  6th  day  of  September,  1929, 
the  executors  had  not  assented  to  the  United  States  keep¬ 
ing  as  its  own  property  the  articles  bequdathed  by  Mrs. 
Thacher  to  the  United  States  in  the  fifth  paragraph  of 
her  will,  upon  which  date  the  executors  in  writing  de¬ 
manded  the  return  of  the  said  articles  on  the  ground  that 
the  conditions  of  Mrs.  Thacher ’s  will  had  b^en  breached. 

“I  find  that  title  to  the  articles  so  bequeathed  to  the 
United  States  did  not  finally  pass  to  the  United  States  until 
September  6,  1929;  and  that  the  defendant],  Herbert  Put¬ 
nam,  did  not  understand  or  believe  that  complete  title  to 
the  said  articles  had  passed  to  the  Unitecj.  States  before 
that  date;  and  that  such  understanding  oifi  his  part  was 
reasonable.’  ’  J 

7.  In  making  the  finding  of  fact  containecf  in  the  findings 
numbered  Paragraph  3  as  follows : 

“3.  I  find  that  the  time  within  which  the  United  States 
was  required  to  perform  the  first  and  second  conditions  of 
the  fifth  paragraph  of  Mrs.  Thacher ’s  will  did  not  begin  to 
run  until  September  6, 1929.” 

8.  In  making  the  finding  of  fact  contained  in  the  findings 

numbered  Paragraph  5  as  follows : 

27  “5.  I  find  that  the  articles  bequeathed  by  Mrs. 

Thacher  to  the  United  States  in  the  fifth  paragraph 
of  her  will  at  all  times  since  her  death  have  been  kept  in  the 
Library  of  Congress  and  have  been  known  and  designated 
as  the  John  Boyd  Thacher  collection,  and  have  been  held 
by  the  United  States  under  such  name  and  designation  in 
the  Library  of  Congress  Building.”  ! 

9.  In  making  the  finding  of  fact  contained  in  the  findings 
numbered  Paragraph  6  as  follows : 

“6.  I  find  that  at  all  times  since  March,  1930,  the  articles 
mentioned  in  the  preceding  finding  have  be^n  kept  together 
and  maintained  as  an  entire  collection  in  the  Thacher  room, 
and  have  been  known  and  designated  as  the  collection  of 
John  Boyd  Thacher,  and  held  by  the  United  States  under 
the  name  and  designation  in  the  Library  of  Congress  as 
the  John  Boyd  Thacher  Collection.” 
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10.  In  making  the  finding  of  fact  contained  in  the  find¬ 
ings  numbered  Paragraph  7  as  follows : 

“7.  I  find  that  until  September  6,  1929,  the  fifth  para¬ 
graph  of  the  will  of  Mrs.  Thacher  did  not  require  that  the 
articles  bequeathed  to  the  United  States  thereby  should 
be  kept  together  as  an  entire  collection,  and  did  not  require 
that  the  catalogue  therein  mentioned  should  be  begun  or 
prepared  or  published.” 

11.  In  making  the  finding  of  fact  contained  in  the  find¬ 
ings  numbered  Paragraph  8  as  follows : 

“8.  The  catalogue  published  by  the  Library  of  Congress 
in  1915  of  the  incunabula  was  a  satisfactory  catalogue  of 
that  part  of  the  articles  bequeathed  to  the  United  States 
by  the  fifth  paragraph  of  Mrs.  Thacher ’s  will.”  , 

12.  In  making  the  finding  of  fact  contained  in  the  find¬ 
ings  numbered  Paragraph  9  as  follows : 

“9.  The  time  between  the  death  of  Mrs.  Thacher  and 
September  6,  1929,  was  not  a  reasonable  time  within  which 
to  properly  publish  a  satisfactory  catalogue  of  the  other 
articles  bequeathed  by  Mrs.  Thacher  to  the  United  States.” 

13.  In  making  the  finding  of  fact  contained  in  the  find¬ 
ings  numbered  Paragraph  10  as  follows : 

“10.  About  October  24,  1929,  the  defendant  trans- 
28  mitted  to  the  attorney  for  the  executors  a  plan  of  the 
catalogue  of  the  autographs  and  documents  relating 
to  the  French  Revolutibn.  and  requested  approval  thereof 
by  the  executors.  The  executors  refused  to  approve  or  dis¬ 
approve  said  plan,  and  contented  themselves  with  stating 
that  the  property  had  reverted  to  them  on  September  6, 
1929.” 

14.  In  making  the  finding  of  fact  contained  in  the  find¬ 
ings  numbered  Paragraph  11  as  follows: 

“11.  On  September  9,  1930  defendant  transmitted  to  the 
attornev  for  the  executors  of  the  will  of  Mrs.  Thacher 
(who  was  also  attorney  for  the  residuary  legatee  Colonel 
Treadwell)  specimen  pages  of  the  catalogue  of  the  books 
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on  the  French  Revolution  and  of  the  autographs  of  the 
European  rulers  and  celebrities,  and  stated  th^t  the  prep¬ 
aration  of  said  catalogue  had  been  completed,  £jnd  that  copy 
was  ready  to  go  to  the  printing  office;  also  stated  that  in 
the  absence  of  any  suggestions  from  the  execiitors  for  the 
modification  of  the  said  specimen  pages  of  tlie  catalogue 
said  catalogue  would  be  printed.  Neither  the  attorney  for 
the  executors  nor  the  executors  themselves  rejplied  in  any 
way  to  said  letter.” 

15.  In  making  the  finding  of  fact  contained  in  the  find¬ 
ing  numbered  Paragraph  12  as  follows: 

“12.  Between  October,  1929,  and  some  tim^  in  1931  two 
additional  volumes  of  the  catalogue  were  prejpared  by  the* 
officials  and  employees  of  the  Library  of  Congress;  and 
were  published  in  1931.  The  executors  refused  to  give  an 
approval  of  those  catalogues  before  the}’  we|re  published, 
and  up  to  the  time  of  the  trial  had  not  expressed  disap¬ 
proval  of  said  catalogues,  nor  stated  that  they  were  not 
satisfactory.  j 

“I  think  that  about  covers  the  facts.  The  jury  are  there¬ 
fore  directed  to  return  a  verdict  for  the  defendant.” 

16.  In  receiving  in  evidence  Defendant’s  Exhibit  1,  a 
letter  from  Yaras  to  Putnam,  dated  March  3j  1927. 

17.  In  receiving  in  evidence  Defendant’s  Exhibit  1-A,  a 
letter  from  Putnam  to  Yaras  dated  March  5,  1927. 

18.  In  receiving  in  evidence  Defendant’s  Exhibit  2,  a 
letter  from  Yaras  to  Putnam,  dated  March  7,  1927. 

19.  In  receiving  in  evidence  Defendant’s  Exhibit  2-A,  a 
letter  from  Putnam  to  Yaras,  dated  March  9,  1927. 

29  20.  In  receiving  in  evidence  Defendant’s  Exhibit 

3,  a  letter  from  Yaras  to  Putnam,  <jlated  April  9, 
1927.  , 

21.  In  receiving  in  evidence  Defendant’s  Exhibit  3-A,  a 
letter  from  Putnam  to  Yaras,  dated  April  11,  1927. 

22.  In  receiving  in  evidence  Defendant’^  Exhibit  4,  a 
letter  from  Yaras  to  Ashlev,  dated  June  25,  1927. 

23.  In  receiving  in  evidence  Defendant’s  i Exhibit  4-A,  a 
letter  from  Ashley  to  Yaras,  dated  June  25,  1927. 

24.  In  receiving  in  evidence  Defendant’s  Exhibit  4-B,  a 
letter  from  Ashley  to  Yaras,  dated  July  1,  1927. 
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25.  In  receiving  in  evidence  Defendant’s  Exhibit  5,  a 
letter  from  Yaras  to  Ashley,  dated  July  29,  1927. 

26.  In  receiving  in  evidence  Defendant’s  Exhibit  5- A,  a 
letter  from  Boyd  to  Yaras,  dated  July  31, 1927. 

27.  In  overruling  plaintiff’s  objection  to  questions  on 
cross-examination  of  the  witness  Yaras  as  to  questions 
asked  of  and  answered  by  Colonel  Treadwell  at  the  time  of 
the  taking  of  a  deposition,  said  deposition  being  as  follows : 

“Bv  Mr.  Goldstein: 

“Q.  And  you  say  that  Mr.  Yaras  was  with  you!  A.  Yes 
sir. 

Q.  And  vou  sav  vou  had  him  there  with  vou  as  a  wit- 

*  *  y  v 

ness!  A.  That  might  be. 

Q.  Did  you  consider  at  that  time  that  Mr.  Yaras’  pres¬ 
ence  was  necessary  in  i Washington!  A.  No,  I  wanted  to 
have  somebody  there  to  corroborate  what  they  said,” 

and  in  receiving  the  testimonv  of  the  witness  Yaras  that 
those  were  the  questions  asked  of  Colonel  Treadwell  and 
that  those  were  his  answers. 

28.  In  overruling  plaintiffs’  objection  to  the  question 
on  cross-examination  of  the  witness  Yaras,  as  to  whether 
at  the  time  of  the  trial  there  were  two  entrances  to 
30  Dr.  Bichardson’s  office  and  in  receiving  the  witness’s 
testimonv  that  there  were. 

29.  In  overruling  the  plaintiffs’  objection  to  the  ques¬ 
tion  asked  on  cross-examination  of  the  witness  Yaras 
as  to  whether  or  not  he  had  seen  a  designation  on  the  out¬ 
side  of  the  door  to  Dr.  Richardson’s  office  during  the  period 
since  the  demand,  and  in  receiving  the  witness’s  testimony 
that  he  had  seen  the  words,  “Thacher  Collection”  or 
“Thacher  Room”  on  the  outside  of  the  door. 

30.  In  overruling  the  plaintiffs’  objection  to  questions 
asked  of  the  witness  Yaras  on  cross-examination  as  to 
whether  there  had  been  correspondence  between  the  Ex¬ 
ecutors  and  the  Librarian  after  the  date  of  the  demand  and 
refusal,  and  in  receiving  the  witness’s  testimony  that  there 
had  been. 

31.  In  overruling  plaintiffs’  objection  to  questions  asked 
of  the  witness  Yaras  on  cross-examination  as  to  whether  or 
not,  after  the  demand  and  refusal,  the  Executors  had 
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asked  from  the  Librarian  of  Congress  the  rjeturn  of  ma¬ 
terial  not  bequeathed  by  the  Will,  and  in  deceiving  the 
testimony  of  the  witness  that  they  had. 

32.  In  receiving  in  evidence  Defendant's  Exhibit  15,  a 
letter  from  Yaras  to  Putnam,  dated  September  6,  1929. 

33.  In  receiving  in  evidence  Defendant’s  jExhibit  15-B, 
a  letter  from  Putnam  to  Yaras,  dated  September  18,  1929. 

34.  In  receiving  in  evidence  Defendant’s  Exhibit  16,  a 
letter  from  Yaras  to  Putnam,  dated  September  28,  1929. 

35.  In  receiving  in  evidence  Defendant’s  jExhibit  16-A, 
a  letter  from  Putnam  to  Yaras,  dated  Octobei}*  3,  1929. 

36.  In  receiving  in  evidence  Defendant’s  j  Exhibit  16-1, 
a  letter  from  Yaras  to  Putnam,  dated  October  9, 1929. 

31  37.  In  receiving  in  evidence  Defen4ant’s  Exhibit 


16-1-A.  j 

38.  In  overruling  plaintiffs’  objection  to  questions  asked 
of  the  witness  Yaras  on  cross-examination  With  respect  to 
proposed  scheme  of  cataloguing  submitted  after  the  demand 
and  in  receiving  the  witness’s  testimony  that  ije  had  received 
what  purported  to  be  a  proposed  plan. 

39.  In  receiving  the  testimonv  of  the  witness  Yaras  on 

cross-examination  that  he  had  received  a  letter  of  which 
Defendant’s  Exhibit  18  was  a  copy.  j 

40.  In  finding  that  the  work  of  cataloguing  was  in  pro¬ 
cess  on  September  6,  1929. 

41.  In  making  the  following  statement  in  tl^e  presence  and 
hearing  of  the  jury : 

i 

“It  is  apparent  that  some  of  that  (cataloguing)  was  in 
process  on  September  6th.” 

42.  In  permitting  the  defendant  to  show  through  the  wit¬ 

ness  Yaras  on  cross-examination  that  work  |had  been  done 
in  compliance  with  the  cataloguing  conditioii  bv  September 
6, 1929.  j 

43.  In  refusing  to  instruct  the  jury  that  t.ljie  testimony  of 
the  witness  Yaras  on  cross-examination  with  regard  to  the 
correspondence  with  the  Librarian  is  not  probf  that  acts  had 
been  done  in  compliance  with  the  conditions 

44.  In  receiving  in  evidence  Defendant’^  Exhibit  18,  a 
letter  dated  October  24, 1929,  from  Putnam  to  Yaras. 


45.  In  receiving  in  evidence  Defendant’s  Exhibit  19-20,  a 
letter  dated  November  9, 1929,  from  Yaras  i'p  Putnam. 
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46.  In  overruling  plaintiffs’  objection  to  the  question 
asked  of  the  witness  Yaras  on  cross-examination  whether 
during  the  month  of  June  1930,  he  had  made  a  request  on 
behalf  of  the  Executorsfor  the  return  of  certain  material  not 
bequeathed  under  the  terms  of  the  Will  and  in  permit- 

32  ting  the  witness’s  testimony  that  he  had  done  so. 

47.  In  receiving  in  evidence  Defendant’s  Exhibit 
21,  a  letter  dated  June  2,  1930,  from  Yaras  to  Ashley. 

48.  In  receiving  in  evidence  Defendant’s  Exhibit  22,  a 
letter  dated  June  4, 1930,  from  Yaras  to  Putnam. 

49.  In  overruling  plaintiffs’  objection  to  questions  asked 
of  the  witness  Yaras  on  cross-examination  as  to  communica¬ 
tions  with  the  defendant  with  respect  to  Mrs.  Thacher’s 
letters  and  in  receiving  the  witness’s  testimony  as  to  such 
communications. 

50.  In  overruling  plaintiffs’  objection  to  questions  asked 
of  the  witness  Ashley  on  cross-examination  as  to  the  physical 
situation  of  the  collection  and  his  packing  of  it  in  1910,  and 
in  receiving  the  witness’s  testimony  in  description  thereof. 

51.  In  denying  the  plaintiffs’  motion  to  strike  out  the  an¬ 
swer  of  Ashley  “yes”  to  the  question  asked  of  him  on  cross- 
examination,  “Xow,  between  1910  and  1921,  was  there  a  con¬ 
tinuous  correspondence  between  Mrs.  Thacher  and  the 
Librarian  of  Congress?” 

52.  In  receiving  in  evidence  Defendant’s  Exhibit  6,  a 
photograph  of  the  exhibit  of  autographs  of  the  French 
Revolution. 

53.  In  receiving  in  evidence  Defendant’s  Exhibit  7,  a 
photograph  of  the  exhibit  of  autographs  of  the  French 
Revolution. 

54.  In  receiving  in  evidence  Defendant’s  Exhibit  11,  a 
photograph  of  Collection  of  Autographs  of  the  French  Revo¬ 
lution  and  European  Celebrities. 

55.  In  overruling  plaintiffs’  objection  to  the  ques- 

33  tion  asked  of  the  witness  Ashley  on  cross-examina¬ 
tion  as  to  whether  Dr.  Richardson’s  office  was  a  fitting 

room  in  which  to  hold  a  lecture  with  respect  to  the  history 
of  books,  and  in  receiving  the  witness’s  testimony  that  it 
was. 

56.  In  overruling  plaintiffs’  objection  to  the  question  on 
cross-examination  asked  of  the  witness  Ashley  as  to  whether 
in  any  well  known  catalogue  or  incunabula  the  John  Boyd 
Thacher  Collection  is  mentioned  and  in  receiving  his  testi- 
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mony  that  it  was  mentioned  in  the  census  of  Fifteenth  Cen¬ 
tury  Books  Owned  in  America  and  giving  details  as  to  such 
mention.  j 

57.  In  overruling  plaintiffs’  objection  td  the  question 

asked  of  the  witness  Ashley  on  recross  examination  as  to  why 
he  said  that  the  wooden  shelf  is  preferable  or  is  the  equiva¬ 
lent  of  the  steel  shelf  as  to  practical  merits  and  in  receiv¬ 
ing  the  witness’s  testimony  in  explanation  thereof  that  the 
matter  of  the  Albany  fire  was  of  great  interest  to  librarians 
throughout  the  country  and  that  librarians  are  familiar  with 
the  fact  that  the  people  in  the  Albany  library  had  decided 
that  a  steel  shelf,  although  it  would  not  burn,!  would  hold  the 
books  up  until  they  were  completely  consumed  while  a 
wooden  shelf  would  unload  the  books  on  the  floor ;  that  books 
are  of  slow  burning  construction  and  firemeln  would  have  a 
chance  to  get  in  and  throw  water  on  and  sa|e  a  part  of  the 
books  and  manuscripts;  that  there  would  life  more  salvage 
in  such  a  case.  j 

58.  In  overruling  plaintiffs’  objection  to  the  question 

asked  on  cross-examination  of  the  witness  Fichardson  as  to 
whether  there  was  anything  about  the  furniture  in  Dr. 
Richardson’s  office  that  ever  brought  to  his  jnind  the  fear  of 
fire  to  the  collection,  and  in  receiving  the  j  witness ’s  testi¬ 
mony  that  there  was  not.  j 

34  59.  In  overruling  plaintiffs’  objection  to  the  ques¬ 

tion  asked  of  the  witness  Yaras  on  cijoss-examination 
as  to  whether  at  the  time  the  witness  discussed  the  scheme 
with  the  Executors  he  showed  them  the  scheme  which  had 
been  sent  to  him  accompanying  the  letter  of  October  24,  and 
in  receiving  the  testimony  i  of  the  witness  tjhat  he  had. 

60.  In  overruling  plaintiffs’  objection  to  the  question 
asked  of  the  witness  Yaras  on  cross-examination  as  to 
whether  the  same  provisions  with  respect  tq  keeping  the  col¬ 
lection  together  as  an  entire  collection,  with  respect  to  safety 
and  with  respect  to  cataloguing  were  first  embodied  in  a 
Will  of  Mrs.  John  Boyd  Thacher  of  early  1915  and  in  receiv¬ 
ing  the  witness’s  testimony  that  they  weife  practically  the 
same. 

61.  In  overruling  plaintiffs’  objection 
asked  of  the  witness  Yaras  on  cross-exJamination  as  to 
whether  he  had  been  informed  between  Aiigust  9,  1929  and 
the  date  of  the  filing  of  the  suit  that  all  the  items  of  the  John 


to  the  question 
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Boyd  Thacher  Collection  had  been  placed  in  Dr.  Richard¬ 
son’s  office  as  a  result  of  the  complaints  made  to  the  Libra¬ 
rian  by  the  witness  and  the  Executors,  and  in  receiving*  the 
testimony  of  the  witness  that  he  did  not  know  that. 

62.  In  denying  plaintiffs’  motion  to  strike  out  the  answer 
given  by  the  witness  Ashley  on  cross-examination,  “yes”, 
to  the  question,  “In  your  opinion,  sir,  was  it  maintained  and 
kept  together  as  an  entire  collection!” 

63.  In  denying  plaintiffs’  motion  to  strike  out  the  answer 
given  by  the  witness  Ashley  on  cross-examination,  “yes”, 
to  the  question,  “Was  it  always  kept  together  and  maintained 
as  an  entire  collection!” 

64.  In  denying  the  plaintiffs’  motion  to  strike  out 
35  the  answer  of  the  witness  Ashlev  on  cross-examina- 
tion,  “yes,  they  were”,  to  the  question,  “Mr.  Ashley, 
during  the  time  that  you  were  acquainted  with  the  John 
Boyd  Thacher  Collection,  state  whether  or  not  in  your  opin¬ 
ion  all  possible  precautions  necessary  for  the  preservation 
and  safety  of  the  collection  were  observed  by  the  attendants 
and  officers  of  the  Librarv  of  Congress.” 

65.  In  overruling  plaintiffs’  objection  to  the  question 
asked  of  the  witness  Hill  on  cross-examination  whether  or 
not  the  witness  had  seen  on  the  previous  Saturday  in  the 
Library  of  Congress  the  Thacher  Room,  such  a  room  as  the 
witness  had  mentioned  are  found  in  certain  large  libraries 
devoted  to  certain  collections  and  such  as  he  had  designated 
in  plaintiffs’  exhibits  30  and  31,  and  in  receiving  the  wit¬ 
ness’s  testimonv  that  he  had. 

mi 

66.  In  receiving  the  testimony  of  the  witness  in  descrip¬ 
tion  of  the  Thacher  Room  and  the  rare  book  room  as  he  saw 
it  the  Saturday  before  the  trial  in  response  to  cross-exami¬ 
nation. 

67.  In  receiving  the  testimony  of  the  witness  Hill  in  re¬ 
sponse  to  cross-examination  that  he  recalled  seeing  a  metal 
safe  with  two  doors  opened  up  in  the  Thacher  Room  the 
Saturdav  before  the  trial. 

•r 

68.  In  refusing  of  its  own  motion  to  permit  the  witness  to 
answer  and  in  ruling  that  the  witness  should  not  answer  the 
question  asked  by  counsel  for  the  plaintiffs  on  direct  ex¬ 
amination  of  the  witness  Clizbee,  “Now,  yesterday,  you  testi¬ 
fied  that  the  Volume  II  of  that  catalogue  which  had  been 
prepared  by  Mr.  Ashley  was  inadequate.  Would  the  same 
opinion  apply  to  Volume  I,  which  is  a  catalogue!” 
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36  69.  In  overruling  the  Plaintiffs’  objections  to  ques¬ 

tions  asked  of  the  witness  Yaras  on  resumed  cross- 
examination  with  respect  to  statements  niade  by  Colonel 
Treadwell  in  a  deposition  and  in  receiving  the  testimony 
of  the  witness  with  respect  to  the  same. 

70.  In  refusing  of  its  own  motion  to  permit  the  witness 
Martin  to  answer  the  question  asked  by  cqunsel  for  plain¬ 
tiffs  on  cross-examination, i  i  Then  did  you  Understand  from 
material  which  you  read  some  time  befone  August,  1929, 
that  the  Library  owned  the  Collection  !  of  John  Boyd 
Thacher?”  I 


71.  In  refusing  to  permit  the  witness  Parma  to  answer 

the  question  asked  by  counsel  for  the  plaiittiffs  on  recross¬ 
examination,  4 ‘Have  you  ever  had  your  attention  brought 
to  the  testimony  of  the  Librarian  of  Congress  before  the 
Sub-Committee  of  the  House  of  Representatives  on  the 
Legislative  Establishment  Bill  early  in  this  year  in  which 
he  said,” - (interruption  by  counsel  for  defendant). 

72.  In  overruling  plaintiffs’  objections  to  all  evidence  as 
to  what  was  done  after  September  6, 1929. 

73.  In  overruling  plaintiffs’  objection  to  the  question 
asked  of  the  witness  Roberts  on  direct  examination  as  to 
what  transpired  in  the  interim  between  ihe  two  visits  of 
Yaras,  and  in  receiving  the  testimony  of  the  witness  that 
every  article  of  the  John  Boyd  Thacher  Collection  was  on 
May  13, 1930  in  the  John  Boyd  Thacher  Rj)om. 

74.  In  receiving  the  testimony  of  the  witness  Roberts  on 
direct  examination  that  Yaras  and  Williaips  were  informed 
that  every  article  of  the  John  Boyd  Thachbr  Collection  was 


on  May  13, 1930  in  the  J ohn  Boyd  Thacher  Room. 

75.  In  receiving  the  testimonv  of  the  witness 
37  Roberts  on  direct  examination  thaij  the  witness,  Mr. 

Ashley,  Mr.  Williams  and  Mr.  Y^ras  retraced  the 
trip  of  August  9,  1929  on  May  13,  1930  and  that  the  par¬ 
ticular  articles  which  had  been  seen  on  August  9,  1929  were 
no  longer  placed  in  the  locations  where  t|hey  had  been  but 


were  in  the  John  Bovd  Thacher  Room. 

76.  In  receiving  the  testimony  of  the  witness  Roberts 
on  direct  examination  that  after  retracing  the  visit  on  May 
13, 1930  Mr.  Williams  and  Mr.  Yaras  wer^  permitted  to  and 
did  go  over  the  correspondence  that  hail  passed  between 
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the  Librarian  and  Mrs.  Thacher  of  which  correspondence 
there  was  a  great  deal. 

77.  In  refusing  of  its  own  motion  to  permit  the  witness 
Roberts  to  answer  on  direct  examination  the  question  asked 
by  counsel  for  the  plaintiffs  as  follows,  “And  there  is  no 
protection  from  dismissal  without  cause  as  exists  under  the 
civil  service  law  (governing  the  employees  of  the  Library 
of  Congress) ;  is  that  right?” 

78.  In  overruling  plaintiffs’  objections  to  questions  asked 
of  the  witness  Ashley  on  direct  examination  as  to  what 
happened  in  Albany  when  he  packed  the  collection  of  in¬ 
cunabula  in  the  year  1910  and  thereafter  prior  to  the  death 
of  Emma  Treadwell  Thacher  and  in  receiving  the  testi¬ 
mony  of  the  witness  in  response  thereto. 

79.  In  receiving  the  testimony  of  the  witness  Ashley 
that  Mrs.  John  Boyd  Thacher  visited  the  Library  of  Con¬ 
gress  in  1912  and  in  1916  and  that  the  witness  was  with 
Mrs.  John  Boyd  Thacher  at  the  time  of  packing  the  in¬ 
cunabula  in  1910. 

80.  In  receiving  the  testimony  of  the  witness  Ashley  on 
direct  examination  that  in  the  scarf  of  Mr.  Thacher  in  the 

picture  on  one  of  the  frontal  pieces  of  the  witness’s 
38  book,  “A  Collection  of  John  Boyd  Thacher  No.  I,” 
there  is  a  scarf  pin  which  the  witness  then  had  in 
his  necktie  which  had  been  given  to  him  by  Mrs.  Thacher. 

81.  In  receiving  the  testimony  of  the  witness  Ashley  on 
direct  examination  that  copies  of  the  incunabula  catalogue 
were  sent  to  Mrs.  Thacher,  several  copies  of  the  ordinary 
edition  and  10  copies  of  an  edition  de  luxe. 

82.  In  receiving  in  evidence  Defendant’s  Exhibit  29,  a 
letter  dated  September  17,  1915,  from  Mrs.  Thacher  to 
Putnam. 

83.  In  receiving  in  evidence  Defendant’s  Exhibit  28,  a 
letter  dated  September  21,  1915,  from  Treadwell  to  Put¬ 
nam. 

84.  In  overruling  plaintiffs’  objection  to  the  question 
asked  of  the  witness  Ashley  on  direct  examination,  “Take, 
for  example,  the  material  on  which  Professor  Bourne’s 
catalogue  was  based.  What,  if  any,  examination  did  they 
(experts)  make  of  the  material  in  that,  that  you  have  per¬ 
sonal  knowledge  of?”,  said  catalogue  not  being  in  evidence, 
and  in  receiving  the  testimony  of  the  witness  that  they  ex- 
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amined  the  autographed  material  in  the  portfolios,  with  a 
description  of  said  examination.  | 

85.  In  overruling  plaintiffs’  objection  to  the  question 
asked  of  the  witness  Ashley  on  direct  examination  as  to 
when,  if  ever,  was  the  entire  collection  put  in  any  single 
room  and  in  receiving  the  testimony  of  |:he  witness  that 
it  had  been  so  placed  in  the  week  that  ended  on  March 
25,  1930. 

86.  In  receiving  the  testimony  of  the  witness  Ashley  on 
direct  examination  that  Volumes  2  and  3  of  the  catalogue 
were  sent  to  the  printer  on  October  3  anc}  October  6,  1930 
respectively. 

87.  In  overruling  plaintiffs’  objection  to  the  ques- 
39  tion  asked  of  the  witness  Ashley  oii  direct  examina¬ 
tion,  4 ‘If  a  collection  is  left  to  the  Library,  in  other 
words,  if  it  is  about  to  be  taken  in  as  a  phrt  of  your  mass 
of  books,  how  is  it  treated,  sir,”  and  in  receiving  the  testi¬ 
mony  of  the  witness  that  the  collection  is  received,  counted 
and  a  record  kept  of  the  number  of  volumes,  and  the  books 
are  stamped  on  the  back  of  the  title  page  with  an  indication 
as  to  the  source  from  which  they  came,  that  then  they  are 
sent  to  the  classification  division  where  i|t  is  classified  ac¬ 
cording  to  subject  matter,  that  then  symbols  are  assigned 
indicating  the  particular  class  to  which  me  book  belongs, 
that  after  they  have  been  catalogued  and  book  plated  with 
a  Library  of  Congress  book  plate  and  labeled  and  the  classi¬ 
fication  number  put  on  the  book  plate  and  on  the  back  of 
the  book  and  the  label,  and  on  the  back  of  the  title  page  in 
pencil,  they  go  to  the  catalogue  division  where  they  are 
carefully  catalogued,  and  then  being  ready  for  the  shelves 
they  are  sent  to  whatever  parts  of  the  tyuilding  the  other 
books  to  which  the  particular  book  belongs  are  located. 
That  the  collection  eventually  is  disintegrated  and  reaches 
the  different  parts  of  the  library  to  which  it  belongs. 

88.  In  receiving  in  evidence  Defendant’s  Exhibit  38,  it 
not  having  been  shown  when  the  photograph  was  taken. 

89.  In  receiving  in  evidence  Defendant’s  Exhibit  39,  it 
not  having  been  shown  when  the  photograph  was  taken. 

90.  In  refusing  to  submit  to  the  jury  special  issues  for  a 
special  verdict. 

91.  In  refusing  to  submit  to  the  jury  special  issues  for  a 
verdict  subject  to  the  opinion  of  the  court. 
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92.  In  refusing  to  submit  to  the  jury  special  issues  on  a 
general  verdict. 

40  93.  In  receiving  in  evidence  Volume  2  of  the  cata¬ 
logue  prepared  after  September  6,  1929. 

94.  In  receiving  in  evidence  Volume  3  of  the  catalogue 
prepared  after  September  6,  1929. 

95.  In  holding  as  follows,  “I  shall  hold  as  a  matter  of 
law  that  when  the  opportunity  was  given  to  you  (plaintiffs) 
to  say  whether  or  not  the  catalogue  which  they  prepared 
was  satisfactory,  and  you  stood  pat,  that  that  was  an  ad¬ 
mission  that  it  was  satisfactory  at  that  time,  and  that  you 
cannot  now  dispute  it.  You  stand  pat  on  that  one  issue. 
But  you  are  entitled  to  raise  the  question  what  they  did  in 
accordance  with  that  outline  they  showed  you.” 

96.  In  rejecting  plaintiffs’  offer  of  proof  by  the  witness 
Ashley  and  other  witnesses  that  the  catalogues  that  were 
prepared  were  most  inadequate,  were  mere  check  lists  and 
had  only  the  material  which  the  ordinary  identification  list 
contains  rather  than  that  which  is  contained  in  a  cata¬ 
logue  which  has  a  definite  meaning  in  itself. 

97.  In  overruling  plaintiffs’  objection  to  the  question 
asked  of  the  witness,  Bourne,  whether  he  was  acquainted 
with  the  collection  of  autographs  of  the  John  Boyd  Thacher 
collection  in  the  Library,  it  not  appearing  that  he  was  ac¬ 
quainted  with  them  prior  to  September  6,  1929,  and  the 
question  not  being  limited  to  the  period  prior  to  Septem¬ 
ber  6,  1929  and  in  receiving  the  witness’  testimony  that 
he  had  been  acquainted  with  it  ever  since  he  became  con¬ 
sultant. 

98.  In  overruling  the  plaintiffs’  objection  to  the  question 
asked  of  the  witness,  Bourne,  on  direct  examination, 
whether  he  prepared  a  catalogue  of  the  autographs  in  the 

John  Boyd  Thacher  collection  and  in  receiving  the 

41  witness’s  testimony  that  he  had  prepared  a  catalogue 
of  the  collection  of  autographs  on  the  French  Revolu¬ 
tion  and  of  European  Notables 

99.  In  receiving  in  evidence  Defendant’s  Exhibit  27.  what 
purported  to  be  a  catalogue. 

100.  In  rejecting  the  plaintiffs’  offer  of  proof  by  the  wit¬ 
ness,  Bourne,  and  the  witness  Monaghan,  that  the  so-called 
catalogue  of  manuscripts  is  inadequate ;  that  it  fails  to  state 
the  location  in  the  Library  of  many  important  items;  and  it 
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entirely  omitted  to  catalogue  some  350  panjiphlets,  although 
it  is  a  specific  requirement  of  the  Will  thit  the  pamphlets 
be  catalogued;  and  that  many  misspelled  words  and  mis¬ 
placed  accents  occur. 

101.  In  overruling  the  plaintiffs’  objection  to  the  question 
asked  of  the  defendant  on  direct  examination  whether  or  not 
during  his  sojourn  in  Albany  he  discussed  with  Mr.  and  Mrs. 
Thacher  the  collecting  work  which  they  \yere  then  or  had 
been  engaged  in  for  several  years  and  in  receiving  the  de¬ 
fendant’s  testimony  that  he  had  seen  the  collection  and  that 
the  interest  of  defendant’s  visits  and  in  \iis  conversations 
with  Mr.  Thacher  was  the  enthusiasm  which  Mr.  Thacher 
exhibited  in  the  subject  matter  of  the  material  that  they 
thought  rather  striking  which  material  w^s  later  left  to  the 
United  States  bv  Mrs.  Thacher ’s  Will. 

102.  In  overruling  the  plaintiffs’  objection  to  the  question 
asked  of  the  defendant  on  direct  examination  whether  he 
recalled  sending  Mr.  Ashley  to  Albany,  [N.  Y.  during  the 
year  1910  with  respect  to  the  incunabula1  and  in  receiving 
the  defendant’s  testimony  that  he  did.  ' 

103.  In  receiving  the  testimony  of  the  defendant  on  direct 
examination  that  shortly  after  the  yisit  of  Mr.  Ashley 

42  to  Albany,  certain  incunabula  did  Ireach  the  Library 
of  Congress. 

104.  In  overruling  the  plaintiffs’  objection  to  the  question 
asked  of  the  defendant  on  direct  examination  whether  or 
not  Mrs.  Thacher  about  the  year  1913  made  a  personal  visit 
to  the  Library  of  Congress  and  in  receiving  the  testimony 
of  the  defendant  that  she  came  in  about  [1912  or  1913;  that 
the  defendant  personally  saw  her  on  thyt  particular  visit; 
that  the  defendant  thought  that  was  her  first  visit ;  that  it 
was  only  the  incunabula  which  had  been  received ;  that  the 
bulk  of  it  was  in  the  Thacher  Room,  Room  F-3,  and  a  consid¬ 
erable  number  of  items  about  200  were  on  exhibit  in  the 
upper  exhibit  hall ;  that  she  saw  those  particular  items  which 
the  defendant  personally  showed  to  her. 

105.  In  overruling  the  plaintiffs’  objection  to  the  question 
asked  of  the  defendant  on  direct  examination  whether  he 
recalled  any  disapproval  of  any  kind  being  shown  during 
Mrs.  Thacher ’s  visit  by  Mrs.  Thacher  with  respect  to  the 
parts  of  the  collection  which  were  then  there  and  in  receiv¬ 
ing  the  defendant’s  testimony  that  he  recalled  and  found  no 
record  of  any  dissatisfaction  whatever  jfrom  Mrs.  Thacher 
in  connection  with  anything. 
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106.  In,  of  its  own  motion,  asking  the  witness  whether 
he  showed  Mrs.  Thacher  the  Room  F-3  where  the  bulk  of  the 
books  were  kept  and  also  the  books  on  exhibition  and  in  re¬ 
ceiving  the  testimony  of  the  witness  that  he  had. 

107.  In  overruling  the  plaintiffs’  objection  to  the  question 
asked  of  the  defendant  on  direct  examination  whether  or  not 
during  the  period  from  1910  to  1915,  in  addition  to  the  per¬ 
sonal  visit,  certain  correspondence  passed  between  Mrs. 

Thacher  and  the  defendant  as  the  Librarian  of  Con- 
43  gress  with  reference  to  the  collection  or  parts  of  it 
which  were  then  there  and  in  receiving  the  testimony 
of  the  defendant  that  rather  numerous  letters  had  been  so 
exchanged. 

108.  In  receiving  the  testimony  of  the  defendant  that  after 
1915  there  were  some  additional  groups  added  to  the  col¬ 
lection  which  was  already  in  the  Library  by  Mrs.  Thacher ; 
that  such  additions  continued  into  1921 ;  that  the  last  item 
that  came  was  an  album  of  French  Revolutionary  postcards 
that  came  in  November,  1921;  that  between  1915  and  1921 
this  same  personal  correspondence  between  Mrs.  Thacher 
and  the  defendant  continued,  both  parties  writing  their  let¬ 
ters  in  longhand;  that  there  were  some  66  letters  all  to¬ 
gether  from  Mrs.  Thacher;  that  between  1915  and  1921  there 
were  visits  bv  Mrs.  Thacher ;  that  one  such  visit  occurred  in 
1917  at  which  time  the  defendant  saw  her  and  during  which 
visit  she  was  shown  the  parts  of  the  collection  which  were 
then  in  the  Library  in  the  present  location  and  that  there 
was  no  dissatisfaction  shown  or  indicated  by  Mrs.  Thacher. 

109.  In  overruling  the  plaintiffs’  objection  to  the  ques¬ 
tion  asked  of  the  defendant  on  direct  examination  as  fol¬ 
lows: 

“During  the  entire  period  that  you  as  Librarian  of  Con¬ 
gress  had  treated  of  the  incunabula  or  other  parts  of  the 
collection,  state  by  what  name  it  has  been  known  and  desig¬ 
nated  in  the  Library  of  Congress  and  its  publications,” 

and  in  receiving  the  testimony  of  the  defendant  as  follows: 

“The  John  Boyd  Thacher  Collection.” 

t 

110.  In  overruling  the  plaintiffs’  objection  to  the  ques¬ 
tion  asked  of  the  defendant  on  direct  examination  as  fol¬ 
lows: 
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4 ‘State  whether  or  not,  Doctor,  any  part  <^f  the  particular 
items  of  the  collection  which  were  in  the  library  of  Con¬ 
gress  up  until  the  time  of  the  death  of  the  testatrix  in  this 
case,  which  I  believe  occurred  in  the  early  part  of  1927, 
in  January  or  February  of  1927,  lost  its  identity;  that  is, 
whether  or  not  it  was  confused  or  merged  with  other  items 
in  the  Library  of  Congress,’ ’ 

44  and  in  receiving  the  testimony  of  the  defendant  as 
follows : 

“The  collection  consisted  of  five  units.  One  unit,  the 
incunabula  with  the  exception  of  a  few  itenjs  on  exhibit  was 
in  the  Thacher  Room.  Another  distinctive  item  or  unit  con¬ 
sisting  of  autographs,  was  in  the  Manuscript  Division. 
There  was  a  little  block  of  exhibits  of  autographs  and 
manuscripts.  Later  there  was  a  little  block  of  the  incuna¬ 
bula,  first  in  the  North  Curtain,  second  floo]p,  and  then  in  the 
Rare  Book  room  above.  In  every  case  a  block;  in  no  case 
disbursed  items  intermingled  with  others,  losing  their 
identity. ’  9  j 

111.  In  receiving  the  testimony  of  the  defendant  on  direct 
examination  that  with  respect  to  the  furnishings  of  the 
John  Boyd  Thacher  room,  or  the  Thacher  room,  he  had  no 
doubt  there  was  a  leather  couch  and  soipe  chairs  in  that 
room  during  the  visits  of  Mrs.  Thachef  and  that  with 
regard  to  the  particular  cases  in  which  t|ie  incunabula  or 
other  items  in  the  John  Boyd  Thacher  collection  were  en¬ 
cased,  those  particular  cases,  wooden  cases  with  glass 
fronts,  were  in  the  Thacher  room  at  that  time. 

'  m  •  I 

112.  In  overruling  plaintiffs’  objection  to  the  question 
asked  of  the  defendant  on  direct  examination  whether  there 
is  any  collection  of  any  kind  in  the  Library  of  Congress  to 
which  a  whole  room  is  given  and  in  receiving  the  defend¬ 
ant’s  testimony  that  the  Room  F-3  waf  the  only  room 
available  for  the  use  of  a  single  collectioit. 

113.  In  overruling  the  plaintiffs’  objection  to  the  ques¬ 
tion  asked  of  the  defendant  on  direct  examination  whether 
or  not  he  recalled  a  visit  from  Mr.  Yaras  Mr.  Williams 
about  May  13th,  1930,  and  in  receiving  the  defendant’s 
testimony  that  he  did. 

114.  In  receiving  the  testimony  of  the  defendant  in  de¬ 
scription  of  the  visit  of  May  13th,  1930,  as  follows : 
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“Mr.  Yaras  came  bringing*  Mr.  Williams.  I  sent  for  Mr. 
Ashley  and  Mr.  Roberts,  and  Mr.  Williams  opened  up  the 
conversation  by  starting  to  remind  me  of  the  history  of  the 
Thacher  matter,  as  we  came  to  speak  of  it  since  Mrs. 
45  Thacher ’s  death,  and  I  interrupted  and  told  him 

there  was  no  need  of  that,  that  I  had  the  matters 
freshly  in  mind.  Then  Mr.  Yaras  began  to  talk  of  the  visit 
of  himself  and  Colonel  Treadwell  in  August,  1929,  and  how 
they  had  been  taken  from  one  point  to  another;  how  first 
they  had  questioned  the  guards,  but  could  not  find  anything 
out  about  the  collection,  and  they  drifted  about,  and  com¬ 
plained  that  it  seemed  to  them  queer  that  the  guards  did  not 
know  about  it  and  where  it  was,  and  that  collections  in 
places  like  the  Metropolitan  Museum  were  displayed. 

“I  remarked  that  the  collections  in  the  Metropolitan 
Museum  were  of  objects  like  paintings,  and  of  course  they 
were  displayed;  but  this  collection  included  a  great  many 
rarities  that  ought  to  be  stored  and  specially  treated  and 
made  available  to  those  who  needed  to  get  at  them,  scholars 
and  so  on,  and  that  they  could  not  all  be  displayed  at  once. 

“Then  the  conversation  became  for  a  while  rather  des¬ 
ultory.  There  was  a  question  about  the  few  incunabula  up 
in  the  Manuscript  Division  and  the  few  that  had  been  in 
the  rare  book  room,  and  Mr.  Roberts,  I  believe,  interjected 
the  remark  that  the  incunabula  that  had  been  moved  from 
the  exhibit  cases  up  to  the  rare  book  room  had  been  taken 
up  there  to  be  aired,  and  so  on. 

******* 

“The  next  particular' that  I  remember  in  the  conversa¬ 
tion  was  some  further  remarks  by  Mr.  Yaras  which  led  me 
to  say  something  of  the  plans  that  we  had  for  the  further 
development  on  the  east  front  of  the  present  building  that 
would  give  us  a  real  treasure  room,  and  adjacent  to  it  a 
huge  room  where  collections  not  suitable  for  mere  treasure 
room,  but  where  certain  readers  and  others  could  be  accom¬ 
modated.  He  could  easily  follow  that.  He  did  say,  when 
Mrs.  Thacher  died,  and  we  had  these  conditions  to  comply 
with,  we  were  doing  whatever  we  could  do,  at  that  time; 
which  was  one  thing,  but  as  time  went  on  if  we  could  do 
better  that  we  proposed  to  do  it.  I  did  not  propose  to  be 
limited  to  our  ability  at  the  time  of  Mrs.  Thacher ’s  death,  in 
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J uly,  1928,  or  to  do  anything,  if  we  could  do  Anything,  better, 
recognizing  not  merely  the  letter  of  the  conditions  but  the 
spirit  of  them,  I  proposed  to  do  it,  and  I  mentioned  that 
our  abilities  would  increase  with  this  development  on  the 
east  front,  for  which  legislation  was  pending  at  the  time  of 
Mrs.  Thacher ’s  death. 


said  they  knew 
such  and  such, 
I  knew  Mrs. 


“Well,  Mr.  Williams  remarked  that  they 
of  Mrs.  Thacher’s  desires,  that  they  were 
and  I  remember  now  telling  them  that 
Thacher’s  desires  better  than  anybody  else,,  because,  as  re¬ 
gards  this  collection,  it  had  for  years  been  jhe  one  engross¬ 
ing  subject  between  us  and  formed  the  subject  df  numerous 
letters  from  her  to  me,  answered  by  me,  in  which  complete 
satisfaction  was  expressed  with  the  arrangements  which 
were  in  effect,  except  as  to  what  came  in  after  her 
46  visit  in  1917,  the  arrangement  of  which  these  visitors 
had  seen  in  August,  1929. 

* 4  Then  I  excused  mvself .  One  of  mv  |  colleagues  died 
three  days  before  and  left  his  property  to  the  library,  and 
named  me  executor.  I  had  to  excuse  myself  and  I  asked 
Mr.  Ashley  and  Mr.  Roberts  to  take  the  geptlemen  into  the 
Thacher  room,  show  them  everything  thef  wanted  to  see, 
including  all  of  the  correspondence  with  iMrs.  Thacher. 

“I  recall  that  during  that  particular  vjsit  or  conversa¬ 
tion  the  gentlemen  were  told  that  all  of  the  parts  of  the 
collection  were  then  in  the  John  Boyd  Thacher  room.  The 
collection  there  had  been  completed  in  March,  1930. 

“Mr.  Williams  remarked,  that  Colonel  Treadwell  had 
ample  means  of  his  own  and  remarked  a^  to  some  of  the 
contents,  the  alternatives,  provided  for  ip  case  of  forfei¬ 
ture. 

“I  asked  whether  he  supposed  that  In  the  hands  of 
Colonel  Treadwell,  the  collection  or  any  of  the  contents  of 
the  collection  would  find  a  worthier  placte  and  would  do 
a  more  worthy  service  than  the  National  Library. ” 


i 


115.  In  overruling  plaintiffs’  objection!  to  the  question 
asked  of  the  defendant  on  direct  examination  as  follows : 


<< 


Now,  what  do  you  understand,  sir,  by 
Pnt.nfl.m 


Dr.  Putnam  ? 


formal  transfer,’ 
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and  in  receiving  the  testimony  of  the  defendant  in  answer 
as  follows : 

“Well,  here  is  a  collection  that  until  the  discharge  of  the 
executors  would  be  legally  a  part  of  the  estate  of  Mrs. 
Thacher,  and  be  subject  to  contribution  for  her  debts  unless 
the  general  assets  sufficed  for  it.  We  had  reported  the 
items  in  ou;r  possession.  We  assumed  there  would,  of 
course,  be  some  document  from  the  executors  and  not 
merelv  from  the  attornevs  for  the  executors  that  would 
recognize  our  complete  title  to  what  we  were  to  retain.77 

116.  In  overruling  the  plaintiffs7  objection  to  and  in  re¬ 
fusing  to  strike  out  the  testimony  of  the  defendant  on  di¬ 
rect  examination  that  he  recalled  that  Mrs.  Thacher  sent 
to  the  Librarv  of  Congress  what  had  been  termed  the 
Columbus  Eelics  in  about  1913  or  1915. 

117.  In  overruling  the  plaintiffs7  objection  to  the  ques¬ 
tion  asked  of  the  defendant  on  direct  examination  whether 
at  about  the  time  the  demand  was  made  for  the  entire  col¬ 
lection,  the  defendant  also  received  a  request  to  re- 

47  turn  the  Columbus  Eelics  to  the  executors  or  the 
residuary  legatee^  and  in  receiving  the  testimony  of 
the  defendant  that  he  had  and  that  the  Eelics  were  returned. 

118.  In  overruling  the  objection  of  the  plaintiffs  to  the 
question  asked  of  the 1  defendant  on  direct  examination 
whether  he  received  a  request  to  return  certain  autographs 
and  manuscript  letters  as  not  being  under  the  terms  of  the 
will  and  in  receiving  the  testimony  of  the  defendant  that 
there  was  a  request  during  the  winter  of  1929-1930  for  cer¬ 
tain  autographs  on  the  ground  that  they  were  from  coun¬ 
tries  not  named  in  the  will,  which  did  not  include  certain 
autographs,  and  that  certain  of  those  particular  documents 
were  returned  to  the  executors  or  the  residuary  legatees. 

119.  In  overruling  the  plaintiffs7  objection  to  the  ques¬ 
tion  asked  of  the  defendant  on  direct  examination  whether 
or  not  Volumes  2  and  3  of  the  catalogue  included  the 
articles  which  were  returned  on  the  demand  of  the  execu¬ 
tors  and  residuary  legatees  and  in  receiving  the  testimony 
of  the  defendant  that  they  were  omitted. 

120.  In  receiving  the  testimony  of  the  defendant  over 
plaintiffs7  objection  that  he  had  never  found  it  possible  to 
determine  in  advance  how  much  time  it  would  take  to 
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catalogue  any  particular  collection  although  the  defendant 
testified  that  he  was  not  testifying  as  an  expert. 

121.  In  overruling  the  plaintiffs’  objectiop  to  the  ques¬ 
tion  asked  of  the  defendant  on  direct  examination  whether 
or  not  during  the  summer  of  1929  the  Library  of  Congress 
was  behind,  generally,  in  its  cataloguing  and  in  receiving 
the  testimony  of  the.  defendant  that  it  was. 

48  122.  In  making  the  following  statement  in  the 

presence  and  hearing  of  the  jury :  j 


“I  think  that  what  can  reasonably  be  done  depends  upon 
the  situation  of  the  Library  at  that  time”  (the  situation  of 
being  behind  generally  in  its  cataloguing). 

123.  In  overruling  the  plaintiffs’  objection  to  the  ques¬ 
tion  asked  of  the  defendant  on  direct  examination  as  fol¬ 
lows: 

I 

“At  that  time  (after  September  13,  1929),  state  whether 
or  not  the  Thacher  collection  was  given  the  right  of  way 
over  others,  (as  to  cataloguing)  which  chronologically 
might  have  been  before  it.,” 

and  in  receiving  the  answer  of  the  defendant  in  the  affirma¬ 
tive.  I 

124.  In  raising  the  objection  of  its  own)  motion  to  the 
question  asked  of  the  defendant  on  cross  examination  as 
follows : 

“In  fact,  at  the  present  time,  you  know  ab  a  fact  you  are 
making  claim  to  a  trust  fund  of  a  million  dollars  and  a  half 
originally  given  to  the  University  of  Vermont,  upon  the 
grounds  of  breach  of  conditions,” 

and  in  refusing  to  permit  the  defendant  tj)  answer. 

125.  In  rejecting  plaintiffs’  offer  of  prbof  through  the 
defendant  that  he  was  a  party  to  a  petition  for  leave  to 
intervene  as  an  intervener,  said  petition  ^eing  Plaintiffs’ 
Exhibit  No.  49  for  Identification. 

126.  In  sustaining  the  defendant’s  objection  to  plain¬ 
tiffs’  Exhibit  No.  49  offered  in  evidence  t?y  the  plaintiffs, 
said  exhibit  being  a  certified  copy  of  a  petition  for  leave 
to  intervene  and  bill  of  intervener  in  Statle  of  Vermont  v. 
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Bankers  Trust  Company,  et  al.,  to  the  Court  of  Chancery  in 
the  County  of  Washington,  State  of  Vermont. 

127.  In  receiving  in  evidence  on  re-direct  examination  of 
the  defendant,  Defendant’s  Exhibit  No.  22,  a  letter  dated 
June  14,  1930,  from  Yaras  to  Putnam. 

128.  In  receiving  in  evidence  on  re-direct  examination 
of  the  defendant,  Defendant’s  Exhibit  No.  23,  a  let- 

49  ter  dated  September  10, 1930,  from  Yaras  to  Putnam. 

129.  In  receiving  in  evidence  on  re-direct  examina¬ 
tion  of  the  defendant,  Defendant’s  Exhibit  No.  24,  a  letter 
dated  September  25, 1930,  from  Ashley  to  Yaras. 

130.  In  receiving  in  evidence  on  re-direct  examination  of 
the  defendant,  Defendant’s  Exhibit  No.  25,  a  letter  dated 
September  27,  1930,  from  Yaras  to  Ashley. 

131.  In  receiving  in  evidence  on  re-direct  examination  of 
the  defendant,  Defendant’s  Exhibit  No.  42,  a  letter  dated 
July  2, 1930,  from  Ashley  to  Yaras. 

132.  In  overruling  plaintiffs’  objection  to  the  question 
asked  of  the  witness  Bourne  on  direct  examination  as  to 
what  cataloguing  was  done  after  the  preliminary  work  was 
done,  it  already  appearing  in  view  of  the  defendant’s  state¬ 
ment  that  Bourne  did  not  begin  work  until  September  13, 
1929,  and  in  receiving  the  testimony  of  the  witness  Bourne 
that  he  was  told  that  the  executors  had  made  no  comment 
upon  the  plan  that  had  been  submitted  and  that  he  was 
asked  to  begin  work  oil  it  in  the  middle  of  November  and 
that  the  first  catalogue  was  ready  for  the  printers  at  the 
end  of  the  first  week  in  August. 

133.  In  receiving  the  testimonv  of  the  witness  Bourne 
on  direct  examination  that  the  work  on  the  catalogue  of  the 
autographs  of  European  notables  began  in  the  fall  of  1930 
and  was  finished  in  October,  taking  about  five  weeks;  that 
the  copy  went  to  the  printer  the  first  week  in  October. 

134.  In  receiving  the  testimonv  of  the  witness  Bourne 
on  direct  examination  that  it  took  a  tremendously  long 

time  before  the  proof  was  returned  from  the  Govern- 

50  ment  Printing  Office. 

135.  In  receiving  the  testimony  of  the  witness 
Bourne  on  direct  examination  that  it  took  two  months  after 
the  catalogue  was  all  printed  before  it  could  be  bound 
because  they  wanted  a  special  leather  that  would  not  crack 
or  crock,  and  had  to  send  to  England  for  it ;  and  that  the 
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catalogue  was  actually  returned  from  thri  printer  com¬ 
pleted  early  in  July,  1931. 

136.  In  ruling  “Yes”  to  the  request  for  Ruling  by  coun¬ 
sel  for  the  plaintiffs,  “Do  I  understand,  Yohr  Honor,  that 
I  am  not  to  be  allowed  to  go  into  the  catalogue  ?  ’  ’ 

137.  In  receiving  in  evidence  Defendant’s  Exhibit  No. 

46,  a  letter  dated  July  9, 1930,  from  Yaras  to  Ashley. 

138.  In  receiving  in  evidence  Defendant’s  Exhibit  No. 

47,  a  letter  dated  July  2,  1930,  from  Ashley  to  the  Rail¬ 
way  Express  Agency. 

139.  In  receiving  in  evidence  Defendant’s  ! Exhibit  No.  48, 
page  proof  of  the  proposed  catalogue.  ! 

140.  In  receiving  in  evidence  Defendant’s  Exhibit  No. 

49,  page  proof  of  the'proposed  catalogue. 

141.  In  receiving  in  evidence  Defendant’s  Exhibit  No. 

50,  page  proof  of  the  proposed  catalogue. 

142.  In  receiving  in  evidence  Defendant’s  Exhibit  No. 

51,  page  proof  of  the  proposed  catalogue. 

143.  In  reversing  its  prior  ruling  (Bill  of  Exceptions,  p. 
316,  lines  30-31)  that  the  plaintiffs  were  entitled  to  'raise 
the  question  of  what  was  done  in  accordance  with  the  out¬ 
line  showed  to  them,  and  in  refusing  to  permit  the  plain¬ 
tiffs  to  go  into  that  question. 

144.  In  sustaining  defendant’s  objection  to  the  question 
asked  of  the  witness  Monahan  on  direct  examina- 

51  tion  in  rebuttal  as  follows : 

“Will  you  explain  in  what  respects  the  volumes  actually 
depart  from  the  sketch  which  was  submitted.” 

,  I 

145.  In  rejecting  plaintiffs’  offer  to  prove  by  the  wit¬ 
ness  Monahan  that  in  several  respects  th^  complete  cata¬ 
logue  departed  from  what  might  be  regarded  as  indicated 
by  the  sketch ;  also  that  no  index  was  sent  with  the  sketch 
so  that  the  approval  could  not  have  beenj  considered  one 
way  or  the  other  as  to  indices. 

146.  In  ruling  as  follows : 

“You  said  title  had  passed  and  it  was  just  a  waste  of 
time  for  you  to  make  any  further  comments.  If  title  had 
not  passed  then  it  would  seem  to  me  tha{  after  they  had 
made  a  sincere  effort  to  give  you  probf,  and  for  you 


to  cooperate  with  them,  and  you  refused  t 


do  it,  and  then 
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they  published  something — then  it  would  seem  to  me  that 
there  must  be  some  formal  expression  of  dissatisfaction 
and  a  new  demand  made  before  the  title  would  pass.  That 
is,  the  title  either  passed  or  did  not  pass  on  September 
6  th,  1929.” 

147.  In  rejecting  plaintiffs  ’  particularized  offer  of  proof 
by  the  witness  Monahan  on  direct  examination  in  rebuttal 
as  follows : 

“There  have  been  omitted  from  the  printed  catalogue  at 
least  374  titles.  I  could  almost  say  there  are  more  titles 
missing,  had  not  one  volume  been  lost  containing  approxi¬ 
mately  14  items.  That  one  volume  cannot  be  found  after 
an  intensive  search  of  the  collection.  The  treatment  of 
periodicals  in  the  published  catalogue  is  utterly  inadequate 
in  at  least  five  instances.  The  question  of  indices — the  in¬ 
dication  in  the  sample  page,  that  is  given  of  all  the  periodi¬ 
cals — in  the  published  catalogue  no  such  procedure  is  fol¬ 
lowed  in  the  case  of  extremely  rare  and  valuable  contem¬ 
poraneous  periodicals  published  in  the  Revolution.  The  in¬ 
dex  is  inadequate  for  several  reasons.  The  first  reason  is 
that  there  was  no  index  containing  the  names  of  people  to 
whom  letters  were  sent.  There  is  no  index  containing  the 
names  of  persons  about  whom  the  letters  are  written. 
There  are  some  manuscripts  bound  in  with  the  pamphlets 
which  are  not  marked  in  the  catalogue  of  manuscripts. 
That  occurs  in  volume  lettered  ‘E,’  the  title  of  which  is 
‘ Affaires  D’Etat’.  The  index  is  entirely  mispaged.  In  the 
table  of  contents  there  are  13  pages  out  of  place.” 

52  148.  In  granting  the  defendant’s  motion  to  strike 

out  the  remark  concerning  the  catalogue  in  the  testi¬ 
mony  of  the  witness  Monahan  on  direct  examination  in  re¬ 
buttal  that  of  the  28  volumes  of  “Affaires  D’Etat”  noted  in 
the  inventory  of  the  collection  only  27  were  found  and  there 
were  only  27  listed  in  the  published  catalogue. 

149.  In  denying  plaintiffs’  motions  to  set  aside  the  find¬ 
ings  of  fact  numbered  paragraphs,  1,  2,  3,  5,  6,  7,  8,  9,  10,  11 
and  12. 

150.  In  withdrawing  the  case  from  the  jury. 

151.  In  receiving  defendant’s  evidence  tending  to  prove 
the  testatrix’s  intention  by  evidence  extrinsic  to  the  will. 
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152.  In  holding  that  there  was  a  question  of  construction 
of  the  will  of  Emma  Treadwell  Thacher. 

153.  In  failing  to  hold  that  the  intention  of  the  testatrix 
expressed  in  the  will  governed. 

154.  In  receiving  expert  testimony  offered  by  the  defend¬ 
ant  on  the  ultimate  question  of  fact  in  issue. 

155.  In  receiving  expert  testimony  offered  by  the  defend¬ 
ant  to  prove  the  intent  of  the  testatrix. 

156.  In  receiving  evidence  of  the  defendant  as  to  events 
subsequent  to  the  demand  in  compliance  with  the  condi¬ 
tion. 

157.  In  rejecting  proof  of  inadequacy  of  Volumes  2  and 

3  of  the  catalogue.  j 

158.  In  refusing  to  find  as  a  matter  of  la\\|  that  the  exec¬ 
utors  assented  to  the  passage  of  title. 

159.  In  refusing  to  find  such  assent  ffom  the  facts 
proved  and  the  evidence  received. 

160.  In  admitting  evidence  claimed  to  shpw  lack  of  as¬ 
sent  by  the  executors  to  the  passage  pf  title. 

53  161.  In  sustaining  the  defense  of  n<p  assent  by  the 

executors  which  defense  was  not  Raised  bv  the 

* 

pleadings. 

162.  In  holding  that  the  onus  of  performing  the  condi¬ 
tion  was  not  on  the  United  States. 

163.  In  holding  that  affirmative  steps  were  required  by 

the  executors.  ! 

164.  In  holding  that  the  findings  of  fact  J  required  a  di¬ 
rection  of  verdict  for  the  defendant.  j 

165.  In  holding  that  a  verdict  for  the  plaintiffs  on  the 
question  of  assent  should  be  set  aside. 

166.  In  holding  that  the  finding  that  t|ie  articles  be¬ 
queathed  by  Mrs.  Thacher  were  not  kept  together  as  an 
entire  collection  did  not  entitle  the  plaintiffs  to  a  directed 
verdict. 

167.  In  holding  that  the  finding  that  tjhe  articles  be¬ 

queathed  by  Mrs.  Thacher  were  not  kept  together  as  an 
entire  collection  did  not  bar  a  directed  yerdict  for  the 
defendant.  j 

168.  In  announcing  its  findings  and  rulings  denying 
plaintiffs  ’  motion  for  a  directed  verdict  and  granting  de¬ 
fendant’s  motion  for  a  directed  verdict  in  tjie  presence  and 
hearing  of  the  jury  without  giving  the  plaintiffs  an  oppor- 
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tunity  to  demand  that  the  jury  decide  the  questions  of  fact 
before  hearing  the  court  and  thus  depriving*  the  plaintiffs 
of  their  rights  to  go  to  the  jury  previously  reserved  by  the 
plaintiffs  in  moving  for  a  directed  verdict,  so  that  a  sub¬ 
sequent  submission  to  the  jury  would  have  been  futile. 

169.  In  holding  that  the  question  whether  the  United 
States  and  its  proper  officials  and  representatives  fully  and 
faithfully  performed  the  conditions  was  not  the  only 
issue. 

54  170.  In  other  respects  apparent  of  record. 

C.  DICKERMAN  WILLIAMS, 
RICHARD  H.  WILMER, 
DOUGLAS  L.  HATCH, 

Attorneys  for  Plaintiff s- Appellants. 

Receipt  of  a  copy  of  the  foregoing  Assignment  of  Errors 
is  herebv  acknowledged  this  23rd  dav  of  March,  1932. 

LEO  A.  ROVER, 

U.  S.  Attorney. 
JOHN  W.  FIHELLY, 

Assist.  U.  S.  Attorney. 

Memorandum. 

March  29,  1932 — Bill  of  Exceptions  submitted. 

Order  Extending  Time  to  File  Record. 

Filed  April  25, 1932. 

Court  of  Appeals  of  the  District  of  Columbia,  April  Term, 

1932. 

No.  1927,  Original. 

Law.  No.  78685. 

George  Curtis  Treadwell  and  Hugh  Reilly,  as  Executors 
of  the  Will  of  Emma  Treadwell  Thacher,  and  George  Cur¬ 
tis  Treadwell,  Individually,  Petitioners, 

vs. 

Herbert  Putnam. 

On  consideration  of  the  petition  for  an  extension  of  time 
to  and  including  May  27, 1932,  within  which  to  file  the 

55  transcript  of  record  in  the  above  entitled  cause  in 
this  Court, 
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It  is  by  the  Court  this  day  ordered  that  ^aid  petition  be 
and  it  is  hereby  granted  and  the  time  extended  as  prayed. 

Per  Mr.  Chief  Justice  MARTIN, 

j^pril  23,  1932. 

A  true  copy.  Test : 

[seal.]  HENRY  W.  HODGES, 

Clerk  Court  of  Appeals,  D.  C. 

Order  Further  Extending  Time  to  File  Transcript  of  Record. 

Filed  May  27,  1932.  j 

Court  of  Appeals  of  the  District  of  Columbia,  April  Term, 

1932. 

No.  1927,  Original. 

. 

Law.  No.  78685.  ! 

George  Curtis  Treadwell  and  Hugh  Reilly,  as  Executors 
of  the  Will  of  Emma  Treadwell  Thacher,  ^nd  George  Cur¬ 
tis  Treadwell,  Individually,  Petitioners, 

vs. 

Herbert  Putnam. 

On  consideration  of  the  petition  for  a  further  extension 
of  time  to  and  including  July  1,  1932,  within  which  to  file 
the  transcript  of  record  in  the  above  entity 
Court, 

It  is  by  the  Court  this  day  ordered  that 
and  the  same  is  hereby  granted  and  the  time  extended  as 
prayed. 

Per  Mr.  Chief  Justice  MARTIN, 

May  27, 1932. 

A  true  copy.  Test : 

[seal.]  HENRY  W.  HODGES, 

Clerk  Court  of  Appeals,  D.  C. 


ed  cause  in  this 


said  petition  be 


56  Additional  Assignment  of  Errors. 

. 

Filed  June  20, 1932.  j 

*  *  ♦  #  #  I  #  * 

Now  come  the  above  named  plaintiffs  bvj  their  attorneys, 
C.  Dickerman  Williams,  Richard  H.  Wilifier  and  Douglas 

4—57280 
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L.  Hatch,  and  with  the  consent  of  counsel  for  defendant  and 
with  the  approval  and  permission  of  the  Court,  file  the  fol¬ 
lowing  assignment  of  errors  in  addition  to  the  assignment 
heretofore  filed,  and  say  that  the  judgment  entered  in  this 
cause  on  or  about  December  27,  1931,  is  erroneous  and  un¬ 
just  and  that,  over  the  objections  and  exceptions  of  plain¬ 
tiffs,  the  Court  erred : 

a.  In  receiving  in  evidence  Defendant’s  Exhibit  No.  16-A, 
a  letter  from  Librarian  to  Yaras  dated  October  11,  1929. 

b.  In  receiving  in  evidence  Defendant’s  Exhibit  No.  17,  a 
letter  from  Yaras  to  Librarian  dated  October  16,  1929. 

c.  In  receiving  in  evidence  Defendant’s  Exhibit  No.  17-A, 
a  memorandum  of  Group  C  of  the  John  Boyd  Thacher  Col¬ 
lection  in  the  Library  of  Congress. 

d.  In  receiving  in  evidence  Defendant’s  Exhibit  No.  17-B, 
a  letter  from  Librarian  to  Yaras  dated  October  19,  1929, 
with  one  enclosure. 

e.  In  receiving  in  evidence  Defendant’s  Exhibit  No.  17-C, 
a  letter  from  Yaras  to  Librarian  dated  October  23, 

1929. 

57  f.  In  receiving  in  evidence  Defendant’s  Exhibit  No. 

26,  a  letter  from  Librarian  to  Yaras  dated  September 
9,  1930. 

g.  In  receiving  in  evidence  Plaintiffs’  Exhibit  No.  — ,  a 
letter  from  Librarian  td  Reillv  and  Yaras  dated  March  1, 
1927,  the  same  having  been  offered  in  evidence  by  the  de¬ 
fendant. 

h.  In  receiving  in  evidence  Plaintiffs’  Exhibit  No.  — ,  a 
letter  from  Acting  Librarian  to  Yaras  dated  June  3,  1927, 
the  same  having  been  offered  in  evidence  by  the  defendant. 

i.  In  receiving  in  evidence  Plaintiffs’  ( ?)  Exhibit  No.  — , 
a  letter  from  Yaras  to  Librarian  dated  November  2,  1927, 
the  same  having  been  offered  in  evidence  by  the  defendant. 

j.  In  receiving  in  evidence  Plaintiffs’  Exhibit  No.  — ,  a 
letter  from  Librarian  to  Yaras,  dated  September  18,  1929, 
the  same  having  been  offered  in  evidence  by  the  defendant. 

C.  DICKERMAN  WILLIAMS, 
RICHARD  H.  WILMER, 
DOUGLAS  L.  HATCH, 

Attorneys  for  Plaintiff s- Appellants. 

The  Bill  of  Exceptions  tendered  by  plaintiffs  having  been 
amended  prior  to  settlement  and  approval,  the  filing  of  the 
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foregoing  additional  assignment  of  errors  ifc  hereby  ap¬ 
proved. 

JESSE  C.  ADKINS, 

Justice. 

We  consent  to  the  filing  of  the  foregoing. 

LEO  A.  ROVER, 

1  U.  8 .  Atty .  D .  C.; 

JOHN  W.  FIHELLY, 

:  JOHN  J  .WILSON,  ! 

Assistants, 

,  '  | 

Attorneys  for  Defendant- Appellee. 

58  Supreme  Court  of  the  District  of  Coljimbia. 

Tuesday,  Jujne  21,  1932. 

Sessions  resumed  pursuant  to  adjournments,  Hon.  Chief 
Justice  and  Associate  Justices  presiding.  | 

i 

*#####  # 

As  of  June  20.  j 

Come  now  the  plaintiffs  by  their  attorneys  of  record 
whereupon  the  Bill  of  Exceptions  submitted  tjo  the  court  on 
March  29,  1932,  is  this  day  signed  and  made  <j) f  record  nunc 
pro  tunc. 

ADKINS, 

Justice . 

► 

59  Designation  of  Record. 

\ 

Filed  January  29,  1932.  j 
###**#* 

K  Now  come  George  Curtis  Treadwell  and  Hugh  Reilly,  as 

Executors  of  the  Will  of  Emma  Treadwell  Thacher  and 
George  Curtis  Treadwell,  individually,  the  appellants  in 
\  the  above  entitled  cause  and  designate  tli0  parts  of  the 

record  which  they  desire  to  have  included  ini  the  transcript, 
said  parts  being  considered  sufficient  for  the  determination 
^  of  the  questions  raised  on  appeal,  namely :  j 

1.  Declaration  and  Exhibits  A  and  B  Thereto. 

2.  Demurrer. 


i 
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3.  Suggestion  and  motion  as  to  jurisdiction. 

4.  Memorandum:  Order  overruling  demurrer. 

5.  Plea. 

6.  Replication. 

7.  Memoranda:  Motion  to  advance  and  order  granting 
same;  joinder  of  issue;  notice  of  trial;  note  of  issue  filed. 

8.  Statement  in  Opposition  to  Motion  to  Advance. 

9.  Memorandum:  Final  judgment  of  the  Court. 

10.  Memoranda:  Appeal  noted  in  open  Court;  cash  de¬ 
posit  in  lieu  of  appeal  bond ;  time  to  file  bill  of  exceptions 
extended. 

11.  Bill  of  Exceptions. 

12.  Assignment  of  errors. 

13.  Order  making  bill  of  exceptions  part  of  record ;  order 
settling  bill  of  exceptions. 

14.  This  designation. 

Dated  January  29th,  1932. 

RICHARD  H.  WILMER, 

DOUGLAS  L.  HATCH, 

CHARLES  DICKERMAN  WILLIAMS, 
Attorneys  for  Plaintiff s-appellants  George 
Curtis  Treadwell  and  Hugh  Reilly ,  as  Ex¬ 
ecutors  of  the  Will  of  Emma  Treadwell 
Thacher,  and  George  Curtis  Treadwell , 
Individually . 

60  Service  of  a  copy  of  the  foregoing  designation  of 
record  is  acknowledged  this  29th  day  of  January, 

1932. 

LEO  A.  ROVER, 

JOHN  W.  FIHELLY, 

i  7 

Attorneys  for  Defendant- Appellee, 

Herbert  Putnam . 

61  Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America, 

District  of  Columbia ,  ss: 

I,  Frank  E.  Cunningham,  Clerk  of  the  Supreme  Court 
of  the  District  of  Columbia,  hereby  certify  the  foregoing 
pages,  numbered  from  1  to  60,  both  inclusive,  to  be  a  true 
and  correct  transcript  of  the  record,  according  to  directions 
of  counsel  herein  filed,  copy  of  which  is  made  part  of  this 


53 


G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTNAM. 

transcript,  in  cause  No.  78685  at  Law,  whereih  George  Cur¬ 
tis  Treadwell  and  Hugh  Reilly,  as  executors  of  the  will  of 
Emma  Treadwell  Thacher,  and  George  Curtis  Treadwell, 
individually,  are  Plaintiffs  and  Herbert  Putnam  is  Defend¬ 
ant,  as  the  same  remains  upon  the  files  and  of  record  in 
said  court. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and 
affix  the  seal  of  said  court,  at  the  city  of  Washington,  in 
said  District,  this  23rd  day  of  June,  1932. 

[Seal  Supreme  Court  of  the  District  of  Columbia.] 

FRANK  E.  CUNNINGHAM, 

Clerk. 

62  In  the  Supreme  Court  of  the  District  of  Columbia, 

Holding  a  Law  Court. 

At  Law. 

No.  78685. 

George  Curtis  Treadwell  and  Hugh  Reill^,  as  Executors 
of  the  Will  of  Emma  Treadwell  Thacher,  and  George 
Curtis  Treadwell,  Individually,  Plaintiffs, 

vs. 

Herbert  Putnam,  Defendant. 

To  Messrs.  J.  W.  Fihelly  and  J.  J.  Wilson, 

Attorneys  for  defendant: 

Please  take  notice  that  the  within  bill  of  exceptions  will 
be  called  to  the  attention  of  and  submitted  to  the  court  on 
March  8,  1932,  at  10  o’clock  a.  m.,  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  the  purpose  of  having  the  same 
signed  and  sealed  bv  the  court. 

CHARLES  DICKERMAN  WILLIAMS, 
RICHARD  H.  WILMER, 

DOUGLAS  L.  HATCH, 

Attorneys  for  Plaintiffs . 

Service  of  the  foregoing  notice  and  cop\j  of  said  bill  of 
exceptions  acknowledged  this  8th  day  of  February,  1932. 

LEO  A.  ROVER, 

U .  8.  Attorney . 

JOHN  W.  FIHELLY, 

Assist .  U.  S.  Attorney, 
Attorneys  ffrr  Defendant . 


54 


G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTNAM. 


63  In  the  Supreme  Court  of  the  District  of  Columbia, 

Holding  a  Law  Court. 

At  Law. 

No.  78685. 

George  Curtis  Treadwell  and  Hugh  Reilly,  as  Executors 
of  the  Will  of  Emma  Treadwell  Thacher,  and  George 
Curtis  Treadwell,  Individually,  Plaintiffs, 

vs. 

Herbert  Putnam,  Defendant. 

Bill  of  Exceptions . 

Be  it  remembered  that  on  the  14th  day  of  December  in 
the  vear  of  Our  Lord  1931,  at  a  Stated  Term  of  the  said 
Court  held  in  Washington  in  the  District  of  Columbia,  be¬ 
fore  his  Honor  Jesse  C.  Adkins,  Associate  Justice,  the  is¬ 
sues  joined  in  the  above  stated  cause  between  the  said  par¬ 
ties  came  on  to  be  tried  before  the  said  Justice  and  a  jury; 
the  plaintiff  being  represented  by  Richard  H.  Wilmer,  his 
attorney,  Charles  Dickerman  Williams,  Douglas  L.  Hatch 
and  Coplin  Yaras,  of  counsel;  and  the  defendant  by  Leo 
A.  Rover,  his  attorney  and  John  Fihelly  and  John  J.  Wilson, 
of  counsel,  the  following  proceedings  took  place: 

“Counsel  for  the  Plaintiffs :  Your  Honor,  at  this 

64  time  I  move  for  judgment  on  the  pleading,  on  the 
ground  that  the  plea  of  the  defendant  admits  that  the 

catalogue  had  not  been  prepared  by  September  7,  1929,  at 
the  time  the  demand  was  made.  *  *  *  ” 

After  argument  by  counsel  at  which  counsel  for  the  plain¬ 
tiffs  asked  the  Court  to  take  judicial  notice  of  the  fact  that 
it  does  not  take  two  and  one-half  (2V2)  years  to  prepare  a 
catalogue,  the  motion  was  denied  by  the  Court,  to  which 
ruling  the  plaintiffs  duly  excepted,  the  Court  saying  in  this 
regard : 

“I  do  not  know  about  the  size  of  the  Library  or  of  the 
collection  and  the  difficulty  of  preparing  a  catalogue  to  pass 
on  that  now.  So  I  will  deny  the  motion  and  give  you  an 
exception.” 
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I 

65  Whereupon  counsel  for  the  plaintiffs  made  an  open¬ 
ing  statement  on  behalf  of  the  plaintiffs,  and  the  de¬ 
fendant  reserved  statement  of  the  defense  until  the  close  of 
the  defendant’s  case. 

Thereupon  a  stipulation  between  the  parties,  marked  for 
identification  Plaintiffs’  Exhibit  1,  was  offered  and  received 
in  evidence  and  read  to  the  jury  as  follows : 

“It  is  hereby  stipulated  and  consented  and  agreed  by  and 
between  the  attorneys  for  the  respective  parties  hereto  that 
the  following  facts  are  true  and  correct: 

“1st.  That  the  plaintiff  executors  are  the  duly  qualified 
and  acting  executors  of  the  will  and  estate  of  Emma  Tread¬ 
well  Thacher. 

“2nd.  That  the  defendant  was  notified  on  qr  about  March 
5, 1927,  by  the  attorney  for  the  executors  of  the  terms  of  the 
will  of  Emma  Treadwell  Thacher,  and  vras  notified  on  or 
about  June  1,  1927,  by  the  attorney  for  the  executors,  that 
the  said  will  had  been  admitted  to  probate. 

“3rd.  That  the  terms  of  the  will  are  as  sqt  forth  in  Ex¬ 
hibit  A,  attached  to  the  Complaint. 

“4th.  That  prior  to  the  death  of  Enlma  Treadwell 
Thacher,  the  items  bequeathed  by  the  third  paragraph  of 
her  will  had  been  in  the  possession  and  custody  of  the  de¬ 
fendant,  as  loans  to  the  Library  of  Congress!” 

Thereupon  plaintiffs  offered  and  there  ^as  received  in 
evidence  a  paper,  marked  for  identification  Plaintiffs’  Ex¬ 
hibit  2,  a  printed  copy  of  the  last  will  and  testament  of  Emma 
Treadwell  Thacher,  identical  to  one  affixed  to  the  Declara¬ 
tion  as  Exhibit  A.  (See  Appendix  A.) 

66  Whereupon  Coplin  Yaras,  being  called  as  a  witness 
for  and  on  behalf  of  the  plaintiffs,  being  duly  sworn, 

testified  as  follows : 

I  am  an  attorney  and  counselor-at-law,  having  practiced 
in  the  City  of  Albany,  New  York,  during  thq  period  between 
1927  and  1929.  I  knew  Emma  Treadwell  r£hacher,  George 
Curtis  Treadwell  and  Hugh  Reilly.  I  rechll  the  death  of 
Emma  Treadwell  Thacher  on  February  18,  Jl927.  After  her 
death  I  was  retained  as  attorney  by  the  executors  appointed 
by  her  will  and  by  Col.  Treadwell  in  his  individual  capacity 
as  a  legatee,  and  have  been  acting  as  such  attorney  from 
that  time  to  the  present  day. 
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In  connection  with  the  administration  of  the  estate  of  Mrs. 
Thacher,  I  prepared  an  inventory  of  the  estate,  required  by 
the  laws  of  the  State  of  New  York.  I  wrote  to  the  defend¬ 
ant,  Mr.  Putnam,  requesting  that  the  Library  of  Congress 
supply  me  with  an  inventory  of  such  of  Mrs.  Thacher ’s  prop¬ 
erty  as  was  in  its  possession  at  the  time  of  her  death. 

Thereupon  Plaintiffs’  Exhibits  3,  4,  5,  and  6,  for  identifi¬ 
cation  were  identified  by  the  witness  and  offered  and  re¬ 
ceived  in  evidence.  Plaintiffs’  Exhibit  No.  3  is  a  part  of  the 
inventorv  sent  bv  Mr.  Ashlev,  the  Chief  Assistant  Librarian 
of  the  Library  of  Congress,  to  Mr.  Yaras,  in  response  to  his 
request  to  Mr.  Putnam,  and  was  received  by  Mr.  Yaras  on 
the  28th  or  29th  of  June,  1927,  in  less  than  thirty  days  after 
his  request.  Plaintiff’s  Exhibit  No.  3  was  a  list  of  1600 
books,  of  about  800  odd  incunabula,  and  800  odd  Americana. 

Plaintiffs’  Exhibit  4  is  a  part  of  the  inventory  sent  at 
67  the  same  time  by  Mr.  Ashley,  in  response  toMr.  Yaras’ 
request,  and  contains  a  list  of  the  autographs  of  the 
celebrities  and  royalties,  676,  in  number,  by  classification, 
but  not  each  item  separately  set  forth.  Plaintiffs’  Exhibit 
5  was  received  together  with  3  and  4,  and  is  a  list  of  the 
books  and  pamphlets  of  the  French  Revolution.  It  was  re¬ 
ceived  at  the  same  time  and  lists  534  titles,  embracing  1592 
volumes.  Plaintiffs’  Exhibit  6  is  a  part  of  the  inventory, 
and  arrived  with  3,  4  and  5  at  the  same  time,  and  is  a  list 
of  1460  items,  French  Revolutionary  autographs,  documents 
and  letters,  autographed  letters.  Said  inventory  was  en¬ 
titled  “John  Boyd  Thacher  Inventory”  and  each  division 
thereof  is  entitled  “The  John  Bovd  Thacher  Collection  in 
the  Library  of  Congress,  Group  — ,  Sec.  — ,  deposited  in  the 
Library  of  Congress  in - ”.  (See  Appendix  B.) 

Whereupon  Coplin  Yaras,  being  further  questioned  by 
counsel  for  the  plaintiffs,  testified  as  follows : 

I  was  in  W ashington  on  or  about  August  9, 1929,  with  Col. 
Treadwell,  one  of  the  plaintiffs  in  this  case,  on  which  occa¬ 
sion  we  visited  the  Library  of  Congress. 

Upon  entering,  we  inquired  to  be  directed  to  the  John 
Boyd  Thacher  collection,  of  a  uniformed  guard  who  knew, 
and  said  he  knew,  nothing  about  it.  At  his  suggestion,  we 
made  the  same  inquiry  of  another  guard  who  neither  knew 
nor  said  he  knew  anything  about  the  John  Boyd  Thacher 
collection,  nor  had  he  heard  of  it. 
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Strolling  through  a  corridor,  we  saw  a  number  of  signs, 
including  a  sign  c ‘The  Harkness  Collection,”  but  there  was 
no  sign  4 4 The  Thacher  Collection.”  While  walking,  Col. 
Treadwell  noticed  some  of  the  autographs  tha£  had  belonged 
to  his  aunt,  Mrs.  Emma  Treadwell  Thacher,  ih  her  lifetime. 
Whereupon,  he  commented  thereon,  and  we  examined 

68  a  few.  The  autographs  were  in  a  glass  case,  about  8 
feet  wide,  and  it  was  almost  flat.  It  contained  some 

letters,  including  a  letter  of  Louis  XIV,  and  ^bout  20  other 
items. 

We  then  returned  to  the  second  guard,  telling  him  we 
had  seen  some  of  these  things,  and  asked  him  whether  he 
knew  of  any  more  on  display.  He  referred  us  to  I  think 
he  said  the  Secretary’s  office,  where  we  wknt  and  intro¬ 
duced  ourselves  as  Col.  Treadwell,  Executor  of  the  estate 
of  Emma  Treadwell  Thacher,  and  his  attorney,  and  asked 
to  see  the  John  Boyd  Thacher  collection. 

A  tall,  thin  man  was  called,  to  whom  wfe  renewed  our 
request.  He  replied:  “Well,  what  part  of  it  would  you 
like  to  see?  It  is  in  different  places.”  We  said  we  would 
like  to  see  all  of  it.  Courteously  and  pleasantly,  he  asked 
which  part  we  would  like  to  see  first.  Upon)  request  to  see 
the  French  autographs,  he  took  us  through  a  set  of  doors, 
down  a  long  room  where  there  was  an  iron  balcony.  Part 
way  down  the  room  we  turned  to  the  right  and  went  up  a 
set  of  iron  stairs  and  into  a  small  compartnjient  which  was 
not  closed  but  which  contained  a  set  of  shelves.  He  took 
down  a  cardboard  box  with  four  flaps  on  it  containing  auto¬ 
graphs.  He  untied  it  and  we  examined  several  auto¬ 
graphs,  and,  as  Col.  Treadwell  took  one  in  his  hand,  the 
edge  of  it,  part  of  it,  crumbled  and  broke  off. 

Col.  Treadwell  complained  of  the  manner  of  keeping  the 
autographs,  saying  that  he  was  afraid  that  sunlight  must 
have  been  on  it  or  something  happened  to  it.  We  stayed 
for  five,  six,  or  seven  minutes,  commenting,  and  then,  upon 
our  request  to  see  the  incunabula,  the  15th  century  books, 
our  escort  excused  himself  to  make  ^n  inquiry.  We 

69  were  taken  to  four  or  five  differerit  places  where 
we  were  introduced,  and  upon  request  to  see  the 

incunabula  in  the  John  Boyd  Thacher  collection,  we  were 
told  that  there  were  none  at  that  particular  place,  but  were 
directed  to  some  other  place.  The  same  thipg  happened  at 
each  place  to  which  we  were  directed.  We  were  riding  in 
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elevators  and  walking  around  and  meeting  a  lot  of  people, 
but  we  did  not  see  the  collection. 

We  finally  went  to  a  room  which,  though  I  am  not  sure, 
I  understand  is  the  rare  book  room.  As  we  approached 
the  rare  book  room  and  got  out  of  the  elevator,  I  noticed 
there  was  an  iron  grill,  or  what  appeared  to  be  a  grill, 
made  of  iron,  and  there  was  a  man  inside  of  it.  It  was 
closed,  apparently  locked,  and  when  he  saw  our  guide,  he 
opened  the  door  and  admitted  us,  and  we  were  again 
introduced  to  this  gentleman  who  said:  “Well,  you  go  over 
there  to  such  a  place  and  you  will  find  some.”  We  then 
walked  in  what  appeared  to  be  an  absolutely  fireproof 
compartment,  possibly  six  or  seven  feet  in  width,  and 
maybe  twice  as  long,  with  steel  shelves  on  both  sides ;  and 
the  gentleman  that  was  with  us  said:  “Here  are  some  of 
the  Thacher  books,”  and  he  reached  up  and  said:  “Here 
is  a  bible  from  the  Thacher  collection.”  And  he  took  the 
bible  out  and  looked  at  it  and  said:  “I  beg  pardon.  That 
is  not  from  the  Thacher  collection.  That  is  from  another 
collection.” 

Col.  Treadwell  said:  “Are  there  other  collections  in  this 
room?”  He  was  answered:  “Oh,  yes,  there  are  other 
books,  other  rare  books.”  Col.  Treadwell  said:  “I  thought 
all  these  books  were  the  Thacher  books.”  He  was 
70  answered:  “No,  just  these  on  this  shelf.”  He  in¬ 
dicated  with  his  arm.  Then  he  showed  us  some 
other  articles  that  did  not  belong  to  the  collection,  a  few 
leaves  from  a  Gutfenberg  bible,  and  Col.  Treadwell  said: 
“Well,  these  are  not  all  of  the  Thacher  incunabula.  There 
are  over  800  of  them.  Where  are  the  rest  of  them?”  He 
answered  in  substance  that  he  would  have  to  take  us 
downstairs,  and  he  took  us  downstairs  and  introduced 
us  to  man  whom  my  recollection  is  Roberts,  one 
of  the  officials  of  the  library.  And  then  the  first 
man  left  us  and  Mr.  Roberts  took  us  through  some 
rooms,  some  offices.  I  knew  they  were  offices.  I  saw  girls 
and  a  few  men  working  in  the  room  as  we  passed  through, 
possibly  three  rooms;  and  then  we  walked  into  the  last 
room  which  this  gentleman  told  us  was  Dr.  Richardson’s 
office,  and  he  said,  waving  his  arm  in  the  general  direction : 
“These  are  some  of  the  Thacher  incunabula.  Is  there  any 
particular  book  that  you  care  to  see?” 
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Col.  Treadwell  said  he  wanted  to  see  a  jbook  he  knew 
of  in  the  collection  that  had  been  printed  by  Caxton;  and 
Mr.  Roberts  took  a  little  stool  and  looked  all  over  the  place 
and  finally  found  this  book  and  tried  to  open  the  case  and 
found  it  was  locked.  He  then  sent  for  the  key.  First  he 
went  for  the  key,  and  could  not  find  it;  and  then  he  came 
back  and  sent  for  it  again,  and  finally  got  the  key  and 
opened  the  case  and  took  out  the  book.  And  we  looked 
at  one  or  two  other  books,  thanked  him,  and  left  the 
library. 

I  saw  no  sign  anywhere  on  the  occasion  of  that  visit 
“Collection  of  John  Boyd  Thacher.”  There  was  a  card 
in  the  case,  the  first  place  that  I  looked  before  going 
71  to  the  Secretary’s  office,  bearing,  according  to  my 
recollection,  the  name  of  Mrs.  Thacher — something 
like  “Given  by”  or  “From  the  collection  of  Mrs.  Thacher, 
Mrs.  Emma  Treadwell  Thacher.”  But  theife  was  no  card, 
no  sign  that  I  saw  at  any  time  or  place  saying:  “Collection 
of  John  Boyd  Thacher.”  There  was  no  sign  in  the  rare 
book  room.  I  saw  no  sign  where  we  were  :in  Dr.  Richard¬ 
son’s  office,  nor  where  we  were  looking  at  the  manuscripts, 
nor  was  there  any  indication  whatsoever  of  whom  the 
books  belonged  to  or  who  had  given  the  books.  That  the 
only  place  they  had  seen  any  sign  of  aijiy  kind  in  the 


Thacher  name  was  the  one  exhibit  case, 
hibit  case  contained  about  20  items  out  of 


il  think  the  ex- 
the  5,000  items 


altogether  in  the  collection  of  John  Boyd  Thacher.  I  saw 
no  sign  whatsoever  of  marking  the  remaining  4,900  or 
more  odd. 

I  have  met  the  defendant  and  Dr.  Ashley,  the  Chief 
Assistant  Librarian.  After  the  visit  to  the  library  the 
executors  gave  me  instructions  to  demand  the  immediate 
return  by  the  defendant  of  the  entire  collection,  on  the 
ground  that  the  conditions  of  the  will  had.  not  been  com¬ 
plied  with,  and  that  the  property  was  now  the  property 
of  the  estate  of  Emma  Treadwell  Thacher.  In  accordance 
therewith  I  wrote  a  letter  to  the  defendant,  demanding 
the  immediate  return  of  the  objects  composing  the  collec¬ 
tion,  which  letter  was  written  on  the  6th  of  September, 
1929,  the  response  to  which  demand  was  a  refusal. 

Thereupon  a  paper,  marked  Plaintiffs  j  Exhibit  7  for 
identification  was  produced  by  counsel  for  the  defendant, 
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and  identified  by  the  witness  as  a  letter  he  had 

72  written  demanding,  upon  the  instructions  of  the 
executors,  the  return  of  the  collection,  September 

6,  1929,  and  offered  and  received  in  evidence,  and  read  to 
the  jury.  The  paper  so  offered  in  evidence,  is  as  follows 
on  the  stationery  of  Coplin  Yaras,  Counselor-at-Law,  100 
State  Street,  Albanv,  New  York,  dated  September  6,  1929 
(8): 

“Dr.  Herbert  Putnam, 

Librarian  o£  Congress, 

Congressional  Library, 

Washington,  D.  C. 

Dear  Sir: 

“Upon  the  instruction  of  the  executors  of  the  estate  of 
Emma  Treadwell  Thacher,  I  am  writing  this  letter  to  you 
as  the  representative  of  the  United  States  and  as  the 
Librarian  of  Congress. 

“The  will  of  Emma  Treadwell  Thacher,  a  copy  of  which 
is  enclosed  herewith,  made  bequests  to  the  United  States 
of  America  upon  certain  conditions  (Paragraph  5th)  and 
provided  (7th)  that  upon  the  failure  of  the  Government  to 
faithfully  observe  any  or  either  of  such  terms  and  condi¬ 
tions,  or  perform  any  of  such  requirements  so  imposed  for 
the  care,  preservation  and  safety  of  said  bequest,  then  the 
bequest  should  forthwith  revert  to  and  become  a  part  of 
the  residue  of  Mrs.  Thacher ’s  estate.  The  conditions  and 
requirements  imposed  by  said  will  not  having  been  kept, 
the  bequest  has  become  a  part  of  the  residue  of  the  estate, 
and  the  executors  hereby  make  demand  for  the  immediate 
return  of  said  articles. 

“Exactly  two  and  one-half  years  ago  you  wrote  me,  un¬ 
der  date  of  March  5,  1927 : 

73  ‘The  conditions  attached  to  it  are  entirely  appro¬ 
priate  and  such  as  we  can  readily  conform  to.’  ” 

Very  truly  yours, 

COPLIN  YARAS, 

Attorney  for  Executors  of  Estate 

of  Emma  Treadwell  Thacher. 

(9)  The  witness  then  testified  that  the  answer  to  the 
paper  marked  for  identification  plaintiffs 9  exhibit  7  was  an 
absolute  refusal. 
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Thereupon  Plaintiffs’  exhibit  9  for  identification  was 
read  to  the  jury.  The  paper  so  read  is  as  follows : 

Library  of  Congress,  Washington,  ijf.  C. 

September  9, 1929. 

Dear  Sir: 

Your  letter  of  September  6th  relative  to  the  will  of 
Emma  Treadwell  Thacher  has  been  received  i^i  the  absence 
of  the  Librarian.  I  shall  see  that  its  contents  are  reported 
to  him  at  once. 

J.  S.  FARNHAM, 

Secretary . 

i 

(10)  Upon  further  questioning  by  counsel  [for  the  plain¬ 
tiffs,  the  witness  testified  as  follows : 

I  saw  Mr.  Putnam  and  Mr.  Ashley  in  May  1930.  At  that 
time  there  were  present  Mr.  Ashley,  Mr.  Putham,  Mr.  Wil¬ 
liams  and  myself  in  Mr.  Putnam’s  office  in  tjie  Library  of 
Congress.  The  matter  of  the  compliance  by  the  Library 
officials  with  the  conditions  of  Mrs.  Thacher ’s  will  was  dis¬ 
cussed,  as  was  the  location  of  the  Thachetr  material  in 
August  1929. 

In  the  presence  of  the  defendant  I  mentioned  the 
74  fact  that  I  had  previously  requested  a  statement  of 
the  defendant  or  Mr.  Ashley  of  the  location  of  all 
the  Thacher  material  as  of  the  date  of  our  visit,  August 
8th  or  9th,  1929.  Mr.  Putnam  said  such  a  Statement  had 
been  prepared  and  turned  over  to  Mr.  Ashley  and  requested 
Mr.  Ashley  to  give  the  statement  to  me,  whi^h  he  did,  and 
upon  my  request  to  keep  it,  I  was  given  a  ptjotostatic  copy 
instead. 

Thereupon  the  witness  identified  a  photostat  marked 
plaintiffs’  exhibit  10  for  identification  as  tpe  photostatic 
copy  of  the  statement  entitled  “Location  of  Thacher  ma¬ 
terial”.  The  exhibit  was  offered  and  received  in  evidence 
and  is  as  follows: 

I  discussed  the  memorandum  with  Mr.  Ashley  at  a  later 
date,  on  August  18th  (11),  1931,  at  the  Library  of  Congress. 

I  told  Mr.  Ashley  that  at  the  time  he  handed  me  the 
statement  I  looked  through  it  hastily  and  h^d  not  noticed 


62  G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTNAM. 

then  but  did  later  that  the  statement  said  that  this  showed 
the  location  of  the  material  as  of  September  16,  1929,  and  I 
said  that  I  had  inquired  about  the  location  as  of  the  9th  or 
8th  of  August,  1929,  the  date  of  the  visit  of  Colonel  Tread¬ 
well  and  myself,  and  that  I  would  like  to  ask  him  if  this 
showed  the  location  not  only  on  the  16th  of  September,  but 
at  the  time  of  our  visit  on  August  8th,  1929,  and  he  said  it 
did,  and  I  asked  him  what  period  it  would  cover  and  upon 
my  specific  question  whether  it  would  cover  the  period  from 
Mrs.  Thacher’s  death  to  the  16th  of  September,  1929,  he 
said  it  was  an  exact  statement  of  where  it  was,  with  one 
exception,  namely,  that  right  at  the  top  or  some  place  near 
the  top,  there  is  an  item  showing  161  of  the  incunabula  in 
the  rare  book  room  and  he  said  that  at  the  time  of 
75  Mrs.  Thacher’s  death  they  were  not  in  the  rare  book 
room  but  instead  were  on  exhibition,  and  at  some 
time  within  three  or  four  months  after  Mrs.  Thacher’s 
death,  some  time  in  the  summer  of  1927,  the  books  were 
taken  out  of  the  exhibition  cases  and  were  placed  in  the 
rare  book  room.  Except  for  that  exception  he  said  the 
statement  showed  the  location  of  the  material  from  the 
date  of  Mrs.  Thacher’s  death  right  up  to  the  16th  of  Sep¬ 
tember,  1929,  a  period  of  over  thirty  months. 

Cross-examination  of  Coplin  Yaras : 

On  cross-examination  the  witness  testified  as  follows : 

(12)  I  am  an  attorney  at  law.  I  have  had  my  office  in  the 
city  of  New  York  since  May  1st  of  this  year.  My  offices 
were  in  the  city  of  Albany,  New  York,  from  1919  to  May 
1st,  1931.  I  have  been  the  personal  attorney  for  Colonel 
Treadwell,  who  is  both  executor  and  the  residuary  legatee 
in  this  case.  I  became  Colonel  Treadwell’s  attorney  three 
or  four  or  five  days  after  Mrs.  Thacher’s  death,  which  was 
the  18th  of  February,  1927.  Prior  to  that  time  I  was  not 
his  attorney,  but  knew  him.  I  was  one  of  the  witnesses  to 
the  will. 

The  Witness:  I  assisted  in  drawing  the  will.  I  do  not 
recall  telling  Mr.  Fihelly  that  he  drew  the  will.  I  assisted 
in  drawing  it,  with  Hugh  Reilly  my  law  partner  at  the 
time;  Mr.  Reilly  was  also  an  executor  named  in  this  will 
and  has  so  acted.  In  addition  to  being  Colonel  Treadwell’s 
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attorney,  I  have  represented  him,  as  the  residuary  legatee 
in  this  case;  I  have  also  represented  him  as  the  executor 
named  in  this  will,  and  acting  under  the  will,  and  also 
represented  Mr.  Reilly,  my  old  business  associate  and 
partner,  who  was  also  a  co-executor  (13).  I  acted  in 

76  these  capacities  and  for  both  as  Trustees  from  the 
time  of  Mrs.  Thacher’s  death  until  tdday,  and  am 

still  at  it. 

My  first  communication  with  defendant  was  when  I  sent 
him  a  citation  to  attend  the  probate  of  the  wfifi,  in  the  latter 
part  of  February,  1927.  Mrs.  Thacher  died  February  18, 
1927.  That  the  next  communication  was  th(at  defendant 
wrote  and  asked  me  for  a  copy  of  the  will,  and  I  wrote  him 
and  enclosed  a  copy  of  the  will. 

A  paper  marked  defendant’s  exhibit  1  for  identification 
was  identified  by  the  witness  as  one  of  the  first  letters  writ¬ 
ten  by  him  to  the  Librarian  of  Congress.  A  paper  marked 
for  identification  defendant’s  exhibit  1-A  wa$  identified  as 
a  copy  of  the  response  to  the  paper  marked  for  identifica¬ 
tion  defendant’s  exhibit  1. 

77  Thereupon  the  following  occurred: 

“ Counsel  for  Plaintiffs:  I  object  to  the  offer. 

The  Court:  On  what  ground? 

Counsel  for  Plaintiffs:  On  the  ground  that  it  —  imma¬ 
terial  and  irrelevant,  and  does  not  relate  to  any  issue  drawn 
by  the  pleadings.  Mr.  Fihelly,  in  his  own  br^ef - 

The  Court :  I  get  your  point  on  that.  Do  you  object  on 
the  ground  that  this  should  be  offered  as  a  pafrt  of  his  case? 

Counsel  for  Plaintiffs:  In  the  first  place,  it  is  not  within 
the  scope  of  the  direct  examination. 

The  Court:  I  think  it  is  proper  cross-examination.  I 
will  let  it  in  at  some  time.  If  you  have  stated  your  only 
grounds,  I  will  let  it  in  now. 

Counsel  for  Plaintiffs:  I  will  state  my  grounds  suc¬ 
cinctly:  First,  that  it  is  irrelevant  and  immaterial  under 
the  issues  in  the  case;  second,  that  it  is  outride  the  scope 
of  the  direct  examination. 

The  Court :  I  will  overrule  these  objection^;  and  give  you 
an  exception. 

Counsel  for  Defendant:  May  it  be  understood,  if  your 
honor  please,  that  these  are  going  in  as  part  of  the  cross- 
examination  ? 

The  Court:  Very  well.” 
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The  papers  referred  to.  theretofore  marked  for  identifica¬ 
tion  defendant’s  exhibits  1  and  1-A,  were  received  in  evi¬ 
dence  and  read  to  the  jury.  The  papers  so  received  were 
as  follows: 

Defendant’s  Exhibit  1,  on  the  Letterhead  of  Reilly  & 
Yaras,  Counselors- at-Law,  100  State  Street,  Albany, 
New  York,  Dated  March  3,  1927. 

78  “  Reilly  &  Yaras,  Counsellors-at-Law,  100  State 

Street,  Albany,  New  York. 

March  3,  1927. 

Mr.  Herbert  Putnam, 

Librarian  Library  of  Congress, 

Washington,  D.  C. 

Dear  Sir: 

Your  favor  of  the  first  instant  at  hand.  We  are  glad  to 
enclose  a  copy  of  the  will,  and  to  advise  you  that  we  will 
inform  you  of  whatever  developments  there  may  be. 

Very  truly  yours, 

COPLIN  YARAS, 

Attorney  for  Executors  of  the 
Estate  of  Emma  Treadwell  Thacker.” 

Defendant ’s  Exhibit  1-A  is  a  copy  of  a  letter  dated  March 
5,  1927.  It  was  on  the  letterhead  of  the  Library  of  Con¬ 
gress. 

1  “  March  5,  1927. 

“My  Dear  Sir: 

I  very  keenly  appreciate  your  courtesy  and  promptness 
in  sending  me  a  copy  of  the  will,  which  has  duly  reached 
me  this  morning  with  your  note  of  the  3rd. 

The  bequest  to  the  United  States,  though  of  course  no 
surprise,  since  the  intention  had  been  definitely  expressed 
by  Mrs.  Thacher,  is  most  gratifying,  and  the  conditions  at¬ 
tached  to  it  are  entirely  appropriate  and  such  as  we  can 
readily  conform  to.  With  respect  to  the  catalogs:  We  have 
already  partially  conformed  to  them  in  the  Catalog  of  the 
Incunabula,  with  which  you  are  doubtless  familiar. 

Very  truly  yours, 

HERBERT  PUTNAM, 

“ Librarian . 
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“Coplin  Yaras,  Esq.,  100  State  Street,  Albany,  N.  Y.” 

79  Thereupon  papers  marked  for  identification  de¬ 
fendant’s  exhibits  2  and  2- A  were  identified  as  a 

letter  under  date  of  March  7,  1927,  addressed  by  the  wit¬ 
ness  to  the  Librarian  of  Congress  and  a  copy  of  the  letter 
which  he  received  in  reply,  and  the  following  took  place: 

“Counsel  for  Defendant:  We  offer  these  hs  part  of  the 
cross  examination,  if  your  Honor  please.  i 

Counsel  for  Plaintiffs:  Your  Honor,  I  wan);  to  repeat  the 
same  objection.  This  correspondence  goes  on  and  on.  It 
cannot  conceivably  relate  to  compliance  with  the  condi¬ 
tions. 

The  Court :  I  will  make  the  same  ruling,  it  it  is  the  same 
objection.” 

Whereupon  the  papers  referred  to,  theretofore  marked 
defendant’s  exhibits  2  and  2-A  for  identification,  were  re¬ 
ceived  in  evidence  and  read  .to  the  jury.  The  papers  so 
received  are  as  follows: 

“Reilly  &  Yaras,  Counsellors-at-Law,  100  State  Street, 

Albany,  New  York. 

March  7,  1927. 

“Herbert  Putnam,  Esq., 

Library  of  Congress, 

Washington,  D.  C. 

Re  Emma  Treadwell  Thacher,  Deceased. 

“Dear  Sir: 

We  are  very  pleased  to  note  from  your  letter  of  the  5th 
instant  that  the  conditions  attached  to  Mrs.  Thacher ’s  be¬ 
quest  can  be  readily  met.  As  soon  as  the  will  is  probated, 
we  shall  communicate  with  you. 

In  examining  some  of  Mrs.  Thacher ’s  papers  we  came 
across  some  receipts  signed  by  you  for  various  autographs, 
etc.  The  question  I  would  like  to  ask  is  this:  Has 

80  the  Library  of  Congress  already  in  its  possession  as 
a  loan  or  otherwise,  all  of  the  autographs,  etc.,  be¬ 
queathed  by  Mrs.  Thacher  to  the  Library  of  Congress?  In 
other  words,  is  the  formal  transfer  of  tl^ese  objects  the 

5— 5728a  ! 
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only  tiling  that  remains  to  be  done?  May  I  inquire  also 
whether  any  of  the  objects  bequeathed  by  the  will  had  been 
transferred  during  Mrs.  Thacher ’s  lifetime  to  the  Library 
of  Congress? 

Thanking  you,  I  remain, 

Very  truly  yours, 

COPLIN  YARAS, 

Attorney  for  Executors  of  Estate 

of  Emma  Treadwell  Thacker.” 

The  answer  is  a  copy  of  a  letter  under  date  of  March  9, 
1927,  signed  by  the  Librarian  of  Congress: 

“March  9,  1927. 

“Re  Emma  Treadwell  Thacher,  Deceased. 

“My  Dear  Mr.  Yaras: 

I  have  this  morning  your  note  of  the  7th. 

Of  the  collections  described  under  Clause  Fifth  of  the 
will,  the  printed  books  are,  I  think,  already  in  the  posses¬ 
sion  of  the  Library;  as  to  the  autographs,  I  am  not  so  sure, 
for  the  reason  that,  at  the  time  of  the  original  deposit  of 
the  autographs,  at  least  one  group  covering  certain  of  the 
royal  personages  was,  as  I  recall,  reserved  by  Mrs.  Thacher, 
with  the  idea  of  offering  them  for  sale,  if  not  immediately, 
then  possibly  at  some  time  later.  My  recollection  is  also 
that,  while  a  tentative  effort  was  made  for  the  sale  of  this 
group,  it  was  later  withdrawn,  the  offer  being  unsatis¬ 
factory.  The  items  included  in  it  mav  therefore  still  have 

mi  mi 

remained  in  Mrs.  Thacher’s  possession. 

But  whether  this  vras  in  fact  so,  Colonel  Tread- 
81  well  can  readily  ascertain. 

With  that  exception  (if  it  exists),  I  assume  that  the 
whole  of  the  material  carried  by  the  bequest  is  in  our  pos¬ 
session  and  the  only  requisite  would  be  a  formal  transfer. 

Faithfully  yours, 

1  HERBERT  PUTNAM, 

Librarian 

“Coplin  Yaras,  Esq.,  Reilly  &  Yaras,  100  State  Street, 
Albany,  New  York.” 

Thereupon  papers  marked  for  identification  defendant’s 
exhibits  3  and  3- A  were  identified  as  a  letter  dated  April  9, 
1927,  sent  by  Yaras  to  Putnam,  a  copy  of  the  letter  which 
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Yaras  received  in  reply  thereto,  and  the  following  took 
place : 

“ Counsel  for  Defendant:  We  offer  those,  if  your  Honor 
please,  on  the  same  basis. 

Counsel  for  Plaintiffs :  Same  objection,  yopr  Honor. 

The  Court:  Same  ruling.’ ’ 

The  papers  referred  to,  theretofore  marked  for  identifica¬ 
tion  defendant’s  exhibits  3  and  3-A,  were  received  in  evi¬ 
dence  and  read  to  the  jury.  The  papers  so  received  are  as 
follows : 

“Reilly  &  Yaras,  Counsellors-at-law,  100  State  Street, 

Albany,  New  York. 

April  9, 1927. 

Dr.  Herbert  Putnam, 

Library  of  Congress, 

Washington,  D.  C. 

“Re  Emma  Treadwell  Thacheij. 

Dear  Sir  : 

‘  ‘  I  am  wondering  whether  it  would  be  asking  too  much  of 
you  to  advise  me  whether  during  the  past  few  years  you  or 
Mr.  Ashley  had  any  correspondence  with  MrjS.  Thacher. 

Although  I  have  not  the  exact  information  at  hand, 
82  I  presume  that  there  are  some  letters  from  you  or 
Mr.  Ashley  to  Mrs.  Thacher  somewhere  in  our  files. 
I  am  interested,  however,  in  knowing  whether  you  or  Mr. 
Ashely  have  any  letters  from  Mrs.  Thacher. 

The  matter  of  the  probate  of  the  will  has  been  set  down 
for  April  15, 1927,  after  which  time  I  will  advise  you. 
Thanking  you,  I  remain, 

Very  truly  yours, 

COPLIN  YARAS, 

Attorney  for  Executors  of  Estate 

of  Emma  TreadwM  Thacher.” 

Defendant’s  Exhibit  3-A  is  a  carbon  copy  of  a  letter  dated 
April  11th,  1927. 

“^pril  11,  1927. 

“Dear  Mr.  Yaras: 

“Your  note  of  the  9th  at  hand  this  morning. 

I 

Our  files  disclose  no  letters  from  Mrs.  Thacher  since  1921. 
The  latest  to  Mr.  Ashely  were  about  1915,  and  chiefly  in 
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connection  with  the  biographical  sketch  that  he  was  then 
preparing. 

If  any  of  the  correspondence  so  distant  would  be  of  inter¬ 
est  to  you,  let  me  know  and  I  will  have  it  drawn  up  and  sent 
you. 

Faithfullv  yours, 

HERBERT  PUTNAM, 

Librarian. 

Coplin  Yar-s,  Esq.,  100  State  Street,  Albany,  N.  Y.” 

The  witness  further  testified  under  cross-examination :  I 
replied  that  I  did  not  want  any  of  that  particular  corre¬ 
spondence,  referred  to  by  defendant  in  defendant’s  exhibit 
3-A;  on  or  about  June  1,  1927,  I  addressed  a  letter  to  Dr. 
Herbert  Putnam  asking  for  a  list  or  an  inventory  of  the 
property  which  was  then  in  the  possession  of  the  Library 
of  Congress;  I  also  informed  defendant  that  it  would 
83  be  necessary  to  obtain  a  valuation  of  those  particular 
articles  at  some  later  date ;  I  also  asked  the  Librarian 
to  have  him  or  one  of  his  assistants  fix  the  particular  valua¬ 
tion  and  look  after  that. 

With  respect  to  both  the  inventory  and  the  matter  of  the 
valuation  the  Librarian  and  his  assistants  cooperated  fully 
in  every  particular.  Up  until  this  time  we  had  no  trouble 
whatsoever  with  the  Librarian;  the  trouble  started  on 
August  9, 1929. 

Interrogated  by  the  Court,  the  witness  replied  that  the 
inventory  was  received  in  the  latter  part  of  June  1927. 

In  response  to  questioning  by  counsel  for  the  defendant 
the  witness  further  testified : 

I  think  the  value  put  on  the  incunabula  alone  was  not  more 
than  $300.00.  Thereupon  a  paper  marked  defendant’s  ex¬ 
hibit  4  for  identification  was  identified  as  a  copy  of  a  letter 
which  the  witness  addressed  to  the  Acting  Librarian,  or  the 
Chief  Librarian,  Dr.  Ashley,  June  25,  1927,  and  a  paper 
marked  for  identification  defendant’s  exhibit  4-A  as  a  copy 
of  a  letter  which  he  received  from  Mr.  Ashley,  the  Acting 
Librarian,  and  the  following  took  place : 

4 4 Counsel  for  Defendant:  I  offer  those  two,  if  your  Honor 
please,  on  the  same  basis. 

Counsel  for  Plaintiffs:  Your  Honor,  I  want  to  make  the 
same  objection.  I  want  to  urge  most  earnestly  the  fact  that 
we  are  unduly  cluttering  up  the  record  with  what,  according 
to  Mr.  Fihelly’s  own  statement  of  the  issues  of  the  case,  is 
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entirely  immaterial.  This  correspondence  ha$  nothing  to  do 
with  the  question  of  whether  or  not,  on  September  6,  1929, 
the  articles  were  kept  together  and  maintained  as  an 

84  entire  collection,  known  and  designated  as  the  collec¬ 
tion  of  John  Boyd  Thacher,  and  whether  or  not  the 

other  conditions  had  been  complied  with.  This  is  all  miscel¬ 
laneous  correspondence  relating  to  the  administration  of  the 
estate,  and  I  see  no  propriety — I  submit  that  it  is  not  proper. 
There  is  an  infinite  amount  of  paper  of  one  kind  or  another 

in  this  case.  We  have  envelope  after  envelope - 

The  Court:  I  get  your  point,  and  I  will  adhere  to  my 
ruling. 

Counsel  for  Defendant :  I  might  say,  if  your  Honor  please, 
that  between  practically  the  summer  of  1927,  or  June,  and 
the  date  of  this  deposit,  there  are  no  communidations.  There 
are  only  two  or  three  more.  I  feel  that  they  go  to  the  in¬ 
terest  or  bias  which  the  particular  witness,  who  visited  the 
collection  on  that  date,  mav  have  had. 

Counsel  for  Plaintiffs :  Do  I  understand  this  is  being  put 
in  only  to  show  the  interest  or  bias  of  the  witness? 

Counsel  for  Defendant :  And  as  a  part  of  tlie  cross-exam¬ 
ination. 

Counsel  for  Plaintiffs:  For  the  purpose  of  showing  in¬ 
terest  or  bias? 

Counsel  for  Defendant :  And  being  relevant  as  a  part  of 
the  cross-examination. 

The  Court:  Very  well.” 

The  papers  referred  to,  theretofore  marked  Defendant’s 
Exhibits  4  and  4-A  for  identification,  were  received  in  evi¬ 
dence  and  read  to  the  jury. 

The  papers  so  received  are  as  follows : 

85  “Reilly  &  Yaras,  Counsellors-at-Law,  100  State 

Street,  Albany,  New  York. 

Jfine  25,  1927. 

Dr.  Fred  W.  Ashlev, 

Office  of  Librarian, 

Librarv  of  Congress, 

Washington,  D.  C. 

Dear  Sir: 

Your  kind  letter  of  the  21st  instant  would  have  received 
earlier  attention  but  for  the  fact  that  I  have  been  absent 
from  the  city. 
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I  thank  you  for  all  the  information  contained  in  your 
letter,  and  would  be  very  happy  to  receive  a  statement  of 
the  contents  of  the  Thacher  collection  as  referred  to  in 
your  letter.  The  Executors  and  myself  contemplate  a  visit 
to  Washington  after  the  receipt  of  the  statement  just  re¬ 
ferred  to.  We  think  it  best  to  await  the  return  of  Dr. 
Putnam  in  office  before  placing  the  final  valuations  on  the 
material  in  the  collection,  but,  in  the  meantime,  I  would 
be  very  pleased  to  have  your  appraisal. 

I  note  what  you  say  concerning  differences  of  opinion 
among  experts,  but,  of  course,  that  is  something  we  must 
expect  always.  All  the  authorities  have  a  right  to  look 
for  is  an  honest  opinion.  Under  the  Tax  Law  of  the  United 
States  and  of  the  State  of  New  York,  all  of  the  property 
bequeathed  to  the  United  States  Government  is  exempt  by 
taxation. 

With  many  thanks  and  with  much  appreciation  of  what 
you  are  doing  for  us,  I  remain 
Verv  trulv  vours, 

!  COPLIN  YAEAS, 

Attorney  for  Executors.” 

Defendant's  Exhibit  4- A  for  identification  is  a  copy  of  a 
letter  dated  June  25,  1927 : 

86  “Dear  Sir: 

In  response  to  your  letter  for  request  for  data  as  to  the 
content  of  the  John  Boyd  Thacher  collection  in  the  Library 
of  Congress,  I  send  herewith  the  following  documents:" 

Then  there  is  a  typewritten  list  of  documents. 

“No  doubt  I  shall  hear  from  you  shortly  in  response  to 
my  letter  of  June  21st  regarding  the  matter  of  the  ap¬ 
praisal. 

(Signed)  I  F.  W.  ASHLEY, 

Chief  Assistant  Librarian.” 

Thereupon  a  paper  marked  for  identification  Defend¬ 
ant's  Exhibit  4-B  was  identified  as  a  copy  of  a  letter  which 
the  witness  received  from  Mr.  Ashlev  relative  to  the  sub- 
ject-matter  of  4-A,  which  the  witness  wrote  him,  and  the 
following  occurred : 

“Counsel  for  Defendant:  Defendant's  Exhibit  4-B  for 
identification,  gentlemen - 
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Counsel  for  Plaintiffs:  Mr.  Fihelly,  ha\fe  you  offered 
that? 

Counsel  for  Defendant :  Yes. 

The  Court:  The  same  objection  and  the  same  ruling.’ ’ 

The  paper  referred  to,  theretofore  marked  Defendant’s 
Exhibit  4-B  for  identification,  was  received  in  evidence 
and  read  to  the  jury.  The  paper  so  received  is  as  follows : 

“July  1,  1927. 

“Dear  Sir: 

Your  letter  of  June  25  crossed  mine  of  that  date  trans¬ 
mitting  the  list  of  material  in  the  J ohn  Boyd  Thacher  Col¬ 
lection.  I  trust  the  letter  has  reached  you  in  good  order. 

Postponement  of  placing  final  values  ifintil  after  Dr. 
Putnam’s  return  is  noted  with  satisfaction.  In  the  mean¬ 
time,  in  compliance  with  your  desire,  there  is  en- 
87  closed  herewith  a  copy  of  my  memorandum  of  this 
date  to  the  Librarian  suggesting  preliminary  ap¬ 
praisal  values.  Since  my  letter  of  June  3jL,  I  have  found 
on  file  a  letter  by  Mr.  Thacher,  dated  November,  1927,  in 
which  he  states  $250,000  to  be  his  own  ajppraisal  of  the 
Incunabula  alone  (exclusive  of  about  severi  hundred  other 
books  which  accompanied  the  incunabula,  deposited  in 
April,  1910).  My  tentative  figures  of  the  present  value  of 
Group  A  as  a  whole  have  been  revised  upward  accordingly. 

The  prospective  visit  to  Washington  is  blso  noted  with 
gratification.  I  infer  that  it  will  follow  D(r.  Putnam’s  re¬ 
turn  to  Washington  as  more  satisfactory  to  vourselves, 
and  to  him.  In  the  meantime,  please  advise  me  of  any 
possible  service  we  can  render. 

Verv  trulv  vours, 

f.  w.  Ashley, 

Chief  Assistant  Librarian 

Coplin  Yaras,  Esq.,  Reilly  &  Yaras,  Counsellors-at-law, 
100  State  Street,  Albany,  New  York.” 

Thereupon,  on  further  cross  examination,  the  witness 
testified  in  substance  as  follows: 

The  date  of  mv  visit  with  Colonel  Treadwell  to  the 
Library  of  Congress  was  on  August  9,  1929,  two  years  and 
one  month  after  that  letter  was  written.  -  — 

In  the  meantime  I  did  not  make  the  visit  to  which  I  re¬ 
ferred  in  these  letters. 
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Interrogated  by  the  Court,  tlie  witness  testified  that 
there  was  no  visit  until  August  of  1929. 

Whereupon  the  witness  continued  in  response  to  ques¬ 
tions  by  counsel  for  the  defendant : 

Nothing  was  said  about  a  visit  by  either  side  other  than 
in  these  letters. 

88  On  or  about  November  2,  1927,  I  wrote  to  the 
Librarian  relative  to  this  matter  of  an  appraisal, 

and  enclosed  an  affidavit  which  was  to  be  signed  bv  him, 
verified  and  returned  for  purposes  of  filing  in  the  case  in 
Albany. 

The  witness  being  shown  a  paper  to  refresh  his  recol¬ 
lection  identified  it  as  the  letter  written  by  him  dated  No¬ 
vember  2,  1927,  and  identified  his  signature  thereto. 

The  witness  further  testified : 

On  November  4th,  two  days  later,  I  received  the  signed 
and  verified  affidavit  from  Dr.  Putnam,  the  Librarian.  The 
purpose  of  the  affidavit  was  to  give  the  valuation  required 
bv  the  transfer  tax  law  of  the  State  of  New  York. 

90 

In  response  to  questions  by  counsel  for  the  defendant 
the  witness  continued  in  substance : 

The  valuation  or  appraisal  of  the  property  was  made 
on  November  4,  1927.  I  recall  no  communication  written 
or  verbal,  which  passed  between  me  or  the  executors,  and 
Dr.  Putnam,  between  November  4,  1927,  and  my  letter  of 
September  6,  1929,  demanding  the  collection  from  the 
Librarian. 

At  that  time  we  were  waiting  for  compliance  from  the 
Librarian. 

I  was  reasonably  familiar  with  the  terms  of  the  Will  of 
Mrs.  Thacher.  I  had  read  parts  of  it  a  great  many  times. 
I  had  read  this  particular  paper  quite  a  few  times,  to  the 
effect  that  if  there  were  a  breach  of  any  of  these  conditions, 
that  the  collection  was  then  to  revert  to  the  residue  of  the 
estate.  Having  no  reason  to  remember,  it  would  be  impos¬ 
sible  to  tell  how  many  times  I  had  read  that  particular 
paragraph.  It  was  more  than  once.  Up  until  the 

89  date,  say,  of  August  9,  1929,  the  date  of  my  visit  to 
the  Library,  I  had  read  that  particular  paragraph  of 

the  will  not  more  than  once  or  twice,  but  I  knew  there  was 
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some  provision  there,  and  that  there  was  a  reversion  to 
favor  the  estate  of  Emma  Treadwell  Thachebr.  The  exact 
terms  of  it  I  did  not  know. 

If  I  had  in  mind  at  the  time  of  this  visit,  on  August  9, 
1929,  that  there  might  be  any  breach  of  the  conditions,  and 
that  Colonel  Treadwell  might  benefit  and  be  favored  as  a 
result  of  that,  under  the  provisions  of  the  v^ill,  we  would 
have  had  one  hundred  people  with  us.  Instead  we  went 
alone.  We  were  making  an  inspection. 

Prior  to  that  visit,  I  wrote  a  letter  to  Dr.  Putnam  telling 
him  we  would  like  to  come  to  Washington,  the  latter  part 
of  July,  1929. 

Thereupon  a  paper  marked  Defendant’s  [Exhibit  5  for 
identification  was  identified  as  a  copy  of  the  letter  which 
the  witness  addressed  to  the  Librarian  relative  to  a  pro¬ 
posed  visit  but  not  an  appointment  dated  July  29,  1929; 
and  a  paper  marked  for  identification  Defendant’s  Ex¬ 
hibit  5-A  was  identified  as  a  copy  of  a  letter  jwhich  the  wit¬ 
ness  received  in  reply  from  the  Librarian]  Whereupon 
the  following  took  place: 

4 4 Counsel  for  Defendant:  We  offer  these  two,  if  your 
Honor  please,  on  the  same  grounds,  as  a  paH  of  the  cross 
examination. 

Counsel  for  Plaintiffs:  Same  objection. 

The  Court:  Same  ruling.” 

90  The  papers  referred  to,  theretofoije  marked  De¬ 
fendant’s  Exhibits  5  and  5-A  for  identification  were 
received  in  evidence  and  read  to  the  jury.,  The  papers 
so  received  arc  as  follows:  j 

“Coplin  Yaras,  Counsellor-at-law,  100  State  Street, 

Albany,  New  York. 

July  29,  1929. 

Dr.  Fred  W.  Ashley, 

Office  of  Librarian, 

Library  of  Congress, 

Washington,  D.  C. 

Dear  Sir: 

Colonel  Treadwell  and  myself  would  like  to  pay  you  or 
Dr.  Putnam  a  visit  if  it  is  convenient  during  the  latter 


74  G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTNAM. 

part  of  next  week.  I  am  writing  to  inquire  whether  you 
can  advise  me  respecting  a  date  convenient  to  yourself. 
Thanking  you,  I  remain, 

Verv  truly  vours, 

COPLIN  YARAS.” 

Defendant’s  Exhibit  5-A  for  identification  is  a  copy  of 
a  letter  dated  July  3l,  1929,  addressed  to  Mr.  Yaras. 

“July  31,  1929. 

“Dear  Sir: 

Your  letter  of  Julv  29th  has  been  received  in  Mr.  Ash- 

•/ 

ley’s  absence.  His  return  is  not  expected  for  several 
weeks.  The  Librarian  is  also  out  of  the  city — having  re¬ 
cently  left  for  a  brief  vacation.  I  shall  see,  of 
91  course,  that  he  is  advised  at  once  of  the  receipt  of 
your  letter,  also  Mr.  Ashley.  They  will  both  regret 
very  much,  I  know,  their  inability  to  see  Colonel  Treadwell 
and  yourself  at  the  time  you  specify  ‘the  latter  part  of 
next  week’. 

Verv  trulv  vours, 

|  ALLEN  R.  BOYD, 

Acting  Librarian . 

Coplin  Yaras,  Esq.,  100  State  Street,  Albany,  New 
York.” 

Thereupon  the  testimony  of  witness  on  cross-examina¬ 
tion  continued  in  substance  as  follows: 

It  was  after  receiving  Defendant’s  Exhibit  5-A  that  we 
came  down  and  made  our  visit  on  the  9th  or  8th  of  August, 
1929.  At  the  time  we  made  our  visit,  we  knew  from  the 
letter  that  neither  Dr.  Putnam  nor  Mr.  Ashley  would  be 
present  in  the  Library  on  the  date  we  came  there.  Except¬ 
ing,  perhaps,  a  casual  letter,  I  had  had  no  dealings  with 
other  officials  of  the  Library  of  Congress  relative  to  this 
will,  or  this  estate,  than  Mr.  Ashley  or  Mr.  Putnam.  Up 
until  the  time  I  wrote  this  letter,  everything  had  been  quite 

friendlv  between  me1  and  Colonel  Treadwell  and  the  Ex- 
* 

ecutors  on  the  one  hand,  and  the  Library  and  their  officials 
on  the  other.  Our  relations  were  friendly  at  the  time  I 
received  the  reply;  up  until  the  time  of  our  visit;  they  are 
friendly  now,  Mr.  Fihelly,  and  still  continue  to  be.  The 
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first  disagreement  came  when  Dr.  Putnam  wrote  a  letter  and 
said  he  would  not  return  the  collection. 

I  came  to  Washington  the  late  afternoon  or  the 
92  early  evening  of  the  day  before  the  'visit.  Colonel 
Treadwell  was  in  Washington.  We  went  to  the 
Hotel  Washington,  and  I  think  I  got  there  before  the  Colo¬ 
nel  did.  He  came  in  from  Shepherdstown,  West  Virginia. 
Colonel  Treadwell  did  not  come  with  me.  He!  was  in  Shep¬ 


herdstown,  seventy  or  eighty  miles  from  here 


gmia. 


Colonel  and  Mrs.  Treadwell  visited  their  home  in 


Shepherdstown  at  irregular  intervals,  but 


time.  He  had  been  in  Shepherdstown  just  a  matter  of  a 


in  West  Vir- 


from  time  to 


e 


lse,  was  with 


was  that  we 


few  days.  I  cannot  recall  who,  if  anyone 
him  when  we  met.  I 

It  was  about  10:30  when  we  started  for  the  Library  of 
Congress  on  this  particular  visit. 

The  purpose  of  our  visit  to  Washington 
just  wanted  to  see  what  was  going  on,  what  had  happened, 
and  to  see  what  we  could  see.  We  just  weni:  more  or  less 
generally. 

Our  purpose  in  coming  to  Washington  was  merely  to 
view'  the  collection. 

I  cannot  say  what  belief,  if  any,  I  entdrtained  as  to 
whether  there  would  be  some  Acting  Librarian,  in  the 
absence  of  Mr.  Ashley  and  Mr.  Putnam.  I  jrecall  nothing 
about  it  whatever. 

I  had  at  that  time  never  seen  either  one 
men.  While  they  had  been  very  nice,  and 
had  been  pleasant,  it  was  not  as  though  they 
friends,  or  people  with  whom  I  had  dealt  fqr  a  long  time 
personally,  that  I  had  to  see  them  personally;  nothing  of 
that  sort.  I  did  not  even  know^  where  Dr.  Putnam’s  office 
was. 

93  Prior  to  the  visit,  I  think,  from  time  to  time, 
Colonel  Treadwell  was  the  onlv  one  who  used  to 
bring  up  for  discussion  the  question  whether  the  Library 
was  conforming  to  the  will.  Perhaps  half 
during  that  period  he  would  say,  4 ‘It  is  ve 
have  not  heard  from  the  Library  of  Congress!  ” 


of  the  gentle- 
our  relations 
were  personal 


a  dozen  times 
irv  strange  we 
When  that 

was — whether  those  occasions  were  all  within  a  month  or 
all  within  two  months,  I  don’t  know,  but  he  did  seem  very 
surprised  that  the  Library  of  Congress  hadi  not  gotten  in 
touch  with  him  after  receiving  such  a  fine  collection. 
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Prior  to  August  9,  1929,  I  had  never  been  in  the  Library 
of  Congress.  I  did  not  know,  at  the  time  of  the  death  of 
Mrs.  Thacher,  what  the  particular  physical  placing  of  the 
property  in  the  Library  of  Congress  was  at  that  time. 
Both  of  the  Executors  were  at  my  office  practically  every 
day  after  the  death  of  the  testatrix.  Mr.  Reilly,  the  other 
co-executor,  did  not  come  down  on  this  visit ;  and  he  is  not 
in  court  today. 

As  I  recollect,  the  guard  referred  to  was  right  inside  the 
door,  possibly  a  couple  of  feet  inside  the  door  as  we 
entered. 

It  was  our  intentioii  just  to  see  the  collection ;  not  to  see 
whether  or  not  the  conditions  of  the  will  were  breached  or 
observed.  I  did  not  talk  it  over  with  Col.  Treadwell.  I 
have  been  to  a  few  museums,  libraries,  and  public  institu¬ 
tions  that  have  interesting  things  on  exhibit.  There  was 
that  element  here,  in  addition  to  the  fact  that  this  had 
been  bequeathed  by  Emma  Treadwell  Thacher  to  the 
Library  of  Congress!  That  is  just  the  situation  under 
which  we  went.  I  did  not  go  on  a  legal  mission.  I  came 
because  I  was  attornev  for  the  executors  not  as  attornev 

mt  * 

for  the  executors. 

Upon  further  cross-examination  the  witness  in  substance 
repeated  some  of  the  detail  regarding  his  visit  to 
94  the  Library  in  August,  1929,  which  he  had  given  on 
direct  examination,  except  that  upon  his  recollec¬ 
tion  being  refreshed  he  described  a  sign  which  he  had 
called  “Harkness  Collection”  as  a  sign  of  the  Widener 
collection. 

Being  shown  the  photograph  marked  for  identification 
Defendant’s  Exhibit  No.  6,  the  witness  said  it  looked  some¬ 
thing  like  the  physical  objects  which  he  saw  on  exhibition 
in  or  near  the  Manuscript  Room  of  the  Library  of  Congress 
on  his  visit  August  9,  1929,  but  he  said  he  would  not  at¬ 
tempt  to  identify  thb  objects.  He  did  not  recall  that  the 
disposition  or  display  looked  anything  like  what  he  saw 
at  that  time.  He  said  he  would  not  be  surprised  if  it  did; 
that  he  would  not  want  to  undertake  to  say  that  that  was 
the  kind  of  a  case  it  was.  Interrogated  by  the  Court,  the 
witness  said  that  that  was  the  general  way  the  manu¬ 
scripts  were  displayed.  In  response  to  further  cross-ex¬ 
amination  by  counsel  for  defendant,  the  witness  testified 
in  substance  as  follows : 
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This  sign  with  respect  to  the  Thacher  Collection  (indi¬ 
cated  by  counsel  for  defendant)  was  not  on  top  of  these 
particular  cases.  I  am  positive  of  it.  I  didn’t  see  a  card  of 
any  kind  on  top. 

(Interrogated  by  the  Court,  the  witness  said  he  meant 
the  card  he  saw  was  inside  the  case.) 

I  did  not  see  any  card  on  top  “  Selected  from  the  John 
Boyd  Thacher  Collection.” 

(Questioned  by  the  witness,  counsel  for  the  defendant 
said  the  photograph  was  taken  after  the  visit  on  August  9, 
1929.) 

Being  shown  a  photograph  marked  for[  identification 
Defendant’s  Exhibit  No.  7,  the  witness  said  he  recalled 
seeing  no  display  such  as  is  shown  in  that  Exhibit;  he 
recalled  seeing  only  the  one  exhibit  case. 

Up  to  this  point  neither  of  the  photographs 
95  marked  for  identification  Defendant’^  Exhibits  No. 

6  and  7  were  offered  or  received  in  evidence. 


Further  cross-examined  by  counsel  for 
the  witness  testified  in  substance  as  follows : 


the  defendant, 


gentleman  in 


called  and  who 


I  don’t  remember  the  name  of  the  first 
the  Manuscript  Boom  nor  the  man  whom  he 
took  us  around,  but  I  could  identify  either  of  them.  I 
think  I  have  since  seen  one  of  them  in  the  porridor  of  the 
Library,  the  short  man,  the  first  man.  I  d£ny  that  either 
one  of  those  gentlemen,  when  he  found  that 
ested  in  the  John  Boyd  Thacher  Collection, 
showed  us  some  of  the  articles  which  were 
tion.  We  did  tell  both  of  those  gentlemeii,  shortly  after 
meeting  them,  that  we  wanted  to  see  the  John  Boyd 
Thacher  Collection. 

Colonel  Treadwell  would  say  4 ‘Good  piorning,”  and 
Colonel  Treadwell  would  say,  “I  am  George  Curtis  Tread¬ 
well,  of  Albany,  Executor  of  Mrs.  Thacheif’s  estate.  Mr. 


we  were  inter- 
went  back  and 
then  on  exhibi- 


Yaras  is  my  attorney,  and  we  would  like 
Thacher  Collection.” 

After  we  left  the  Manuscript  Room,  we 
second  man.  We  went  through  that  large 
don’t  remember  any  key.  I  would  not  sayj 


to  look  at  the 

went  with  the 
[double  door.  I 
there  was  not. 

Then  we  went  into  this  room  I  described,  j  We  did  not  go 
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down.  As  I  recall  it,  we  went  up  a  set  of  iron  stairs,  and 
there  was  a  sort  of  balcony  running  along  the  length  of  the 
room.  There  were  stacks  there.  There  were  just  Colonel 
Treadwell  and  one  of  these  gentlemen  and  mvslf.  The 
other  gentleman  at  no  time  during  our  stay  there  joined  us, 
I  am  quite  sure.  He  called  the  second  man  for  the  purpose 
of  taking  us  around,  as  I  understood.  It  was  the  tall  man 
who  went  with  us  at  this  particular  time.  He  first  got 
some  data  before  he  went  out.  When  he  got  up  there 

96  he  said  something,  in  substance — 4 ‘this  is  some  of 
the  Thacher  collection,’ ’  and  took  down  two  or  three 

folders.  The  compartment  was  not  locked.  The  folders 
were  on  open  shelves  with  no  glass  door  or  glass  case  of 
any  kind.  I  would  not  undertake  to  say  whether  or  not 
this  compartment  was  similar  to  the  other  compartments 
which  we  saw  around  there.  There  were  a  great  many  of 
them  on  two  levels,  one  on  the  main  level.  My  impression 
is  that  there  was  no  glass.  I  am  quite  sure  there  was  no 
glass.  The  only  thing  that  makes  me  doubt  it  is  that  you 
(Examiner)  insist  upon  it  so  strongly.  I  am  quite  sure 
that  there  was  no  locked  door  to  that  compartment.  The 
manuscripts  were  in  folders. 

There  was  a  stiff  cardboard  effect — two  flaps  opening 
to  tie  on  top.  When  you  do  that,  you  meet  two  more  flaps. 
You  untie  them  and  put  them  back.  Then  you  have  folders, 
within  which  folders  are  autographs.  As  you  looked  at  the 
portfolios,  there  were  one  or  two,  I  guess,  where  you  could 
see  some  folders,  as  I  recall.  I  did  not  examine  the  ma¬ 
jority  of  them.  I  don’t  know  how  many  were  there.  I 
saw  nothing  at  that  point  which  indicated  to  me  of  what 
particular  collection  they  were  a  part.  At  this  particular 
part  of  my  visit  in  that  room  I  did  not  see  the  word 
“Thacher”  or  “John  Boyd  Thacher.” 

I  was  present  at  the  taking  of  Colonel  Treadwell’s  depo¬ 
sition  at  Albany  on  the  31st  of  July,  1931,  and  during  the 
taking  of  that  entire  deposition,  Col.  Treadwell  was  ex¬ 
amined  as  to  these  same  matters.  I  have  read  the  deposi¬ 
tion.  I  don’t  recall  that  Colonel  Treadwell  feaid  at  that 
time,  in  my  presence;  that  I  was  in  Washington  as  a  wit¬ 
ness,  to  corroborate  Colonel  Treadwell  as  a  witness,  as  to 
what  might  be  found  on  the  visit. 

97  What  Col.  Treadwell  said,  the  record  will  show, 
and  if  he  said  I  was  a  witness,  it  might  have  been 
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his  impression,  but  I  know  I  was  not  a  witness1  If  I  wanted 
to  be  a  witness,  or  if  I  wanted  to  have  a  witness,  I  would 
have  plenty  of  witnesses,  and  they  would  not  !be  attorneys. 

Thereupon  the  following  took  place : 

4 4  Q.  Do  you  remember  him  making  the  statement  that  he 
had  you  on  as  a  witness  ? 

Counsel  for  Plaintiffs :  I  do  not  think  what  Colonel  Tread¬ 
well  testified  to  is  relevant  at  the  time  of  this  examination. 

The  Court :  I  think  it  may  be.  I  will  overrule  it. 

Counsel  for  Plaintiffs:  Exception.’ ’ 

The  evidence  so  received  over  the  plaintiff’s  objection 
and  exception  was  as  follows: 

44Q.  Do  you  remember  that  question  and  those  answers 
being  made  at  the  time  of  the  taking  of  the  deposition,  and 
do  you  know  that  they  are  now  embodied  in  the  deposition, 
which  is  in  this  Court? 


Counsel  for  Plaintiffs:  Why  don’t  you  show  him  the  dep¬ 
osition? 

Counsel  for  Defendant  :  I  would  be  glad  to.  May  I  have 
the  deposition? 

Q.  I  ask  you  whether  or  not  this  question  was  not  asked, 
quoting  from  pages  74  and  75  of  the  depositio|n: 

44Bv  Mr.  Goldstein:  He  was  the  Assistant  United  States 
* 

Attorney  present  from  our  office  at  the  taking  of  that  dep¬ 
osition.  Neither  Mr.  Wilson  nor  myself  were  there  at  that 
time. 

The  Witness :  That  is  right. 

Q.  Colonel  Treadwell,  of  course,  being  the  only 
98  one  who  was  questioned  on  direct  or  cross-examina¬ 
tion  at  that  time. 

4 4 By  Mr.  Goldstein: 

44Q.  And  you  say  that  Mr.  Yaras  was  with  ^ou?  A.  Yes, 
sir. 

44Q.  And  you  say  you  had  him  there  with  you  as  a  wit¬ 
ness?  A.  Yes. 

44Q.  And  you  took  him  there  so  that  he  could  see  as  a 
witness.  A.  That  might  be.” 
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Were  those  questions  and  answers  made  at  the  taking  of 
the  deposition?  A.  I  would  not  doubt  your  reading  of  that 
deposition.  He  is  absolutely  mistaken. 

Q.  What  is  that?  A.  It  is  unimportant,  but  he  is  ab¬ 
solutely  mistaken.  He  did  not  take  me  as  any  witness  there. 

Q.  Did  he  make  that  statement  in  your  presence?  A.  I 
was  present  during  the  entire  thing.  If  you  read  that 
deposition,  that  certainly  seems  to  be  so. 

Q.  Didn’t  he,  in  addition  to  saying  that,  say  that  he 
brought  you  along  to  corroborate  him?  Did  he  make  such 
a  statement  there  in  response  to  a  question?  A.  There 
may  have  been  something  mentioned  of  that  type.  I  don’t 
remember. 

i 

Q.  Do  you  deny  it,  sir?  A.  I  don’t  deny  it.  If  you  will 
read  it,  I  will  be  glad  to  answer  it. 

Q.  All  right.  I  will  see  if  I  can  find  that — I  will  come  to 
that  later,  Mr.  Yaras,  during  the  noon  recess. 

“Q.  Mr.  Yaras,  with  reference  to  the  question  of  corrob¬ 
oration  which  was  contended  or  mentioned  during  the 
cross-examination  of  Colonel  Treadwell  at  the  time  of  the 
taking  of  the  deposition,  I  want  to  call  your  atten- 
99  tion  to  Page  52,  Lines  19  and  20 ;  and  ask  you  whether 

or  not  this  question  was  asked,  ‘Did  you  consider  at 
that  time  that  Mr.  Yaras’  presence  was  necessary  in  Wash¬ 
ington?’  and  whether  the  answer  was  ‘No.  I  wanted  to 
have  somebody  there  to  corroborate  what  they  said’? 

“Counsel  for  Plaintiffs:  Just  a  minute - 

“Q.  (continued):  Was  that  question  and  answer  em¬ 
bodied  in  the  deposition? 

“Counsel  for  Plaintiffs :  I  object  to  that  question.  If  Mr. 
Fihelly  wants  a  part  of  the  deposition,  let  him  offer  it  as 
such.  As  a  matter  of  fact,  the  rule  is  that  when  the  witness 
is  in  the  court  room,  the  deposition  cannot  be  used. 

(Colonel  Treadwell  was  then  and  there  present.) 

“The  Court:  I  think  he  wants  to  use  it  along  the  line  of 
cross-examination. 

“Counsel  for  Defendant:  Yes,  Your  Honor. 

“The  Court:  He  thinks  that  it  is  inconsistent  with  what 
the  witness  has  said.  I  think  it  is  admissible. 
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“Counsel  for  Plaintiffs:  I  think  you  should  call  the  per¬ 
son  who  made  the  deposition. 

“The  Court:  I  don’t  think  so. 

“Counsel  for  Plaintiffs:  Exception,  Your  Honor.’ 7 

Over  plaintiffs’  objection  and  exception,  the  cross-exami¬ 
nation  continued  as  follows: 

“Q.  Was  that  question  and  answer  made,  if  you  recall, 
Mr.  Yaras?  A.  Yes. 

“  Q.  I  will  show  you  a  photograph,  which  I  will  ask  to  be 
marked  4 Defendant’s  Exhibit  Number  11  for  identifica¬ 
tion.’  ”  | 

(The  paper  referred  to  was  marked  “Defendant’s  Ex¬ 
hibit  11  for  identification.”) 

100  “Counsel  for  Plaintiffs:  Your  Honor,  I  object  to 
this  photograph  being  shown  the  witness  without  its 
being  identified  by  the  person  who  took  the  same. 

“Counsel  for  Defendant:  I  am  not  introducing  it  in  evi¬ 
dence.  I  am  just  trying  to  ask  on  cross-exaiiiination  if  that 
looks  anything  like  the  physical  objects  mentioned. 

“The  Court:  There  can  be  no  objection  to  that,  can  there? 
He  may  be  able  to  identify  them  and  he  may  not.  I  cannot 
tell  now. 

“Counsel  for  Plaintiffs:  Exception,  your  Honor.” 

The  testimony  of  the  witness  then  received  over  plain¬ 
tiffs’  objection  and  exception  was  in  substance  as  follows: 

This  photograph,  Defendant’s  Exhibit  If  for  identifica¬ 
tion,  does  not  look  like  what  we  saw  there  on  that  dav  in  the 
Manuscript  Room.  We  did  not  see  any  portfolios  that 
looked  like  that.  I  do  not  recall  whether  tlie  portfolios  or 
boxes  in  which  the  manuscripts  and  autographs  were,  were 
laid  in  that  position,  or  up  the  other  way,  as  these  books  are 
on  the  right  of  the  photograph. 

Thereupon  it  was  stipulated  between  counsel,  at  the  re¬ 
quest  of  counsel  for  defendant,  that  the  bringing  of  objects 
in  the  John  Boyd  Thacher  Collection  to  the  Courtroom  from 
the  Library  of  Congress  Building  is  not  to  be  considered  a 
breach  of  the  Will. 
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Whereupon  witness  was  shown  what  purported  to  be  a 
portfolio,  an  article  marked  for  identification  Defendant’s 
Exhibit  No.  12. 

(The  article  referred  to  was  marked  “Defendant’s  Ex¬ 
hibit  12  for  identification.”) 

% 

In  response  to  cross-examination  by  counsel  for  defend¬ 
ant,  the  witness  testified  in  substance  as  follows: 

101  This  portfolio,  which  has  been  marked  “Defend¬ 
ant’s  Number  12  for  identification,”  is  not  identical 
with  the  ones  we  saw.  There  was  nothing,  on  our  visit 
there,  which  said  “Thacher  collection  of  incunabula”  nor 
did  I  see  anything  that  said  “Thacher  collection”  although 
the  portfolios  were  not  hidden  from  our  view  when  we 
looked  at  them  and  I  think  that  if  there  was  anything  like 
that,  I  would  have  seen  it  and  would  remember  it.  If  there 
had  been  objects  of  this  particular  shape  and  physical  iden¬ 
tity,  I  would  have  seen  them.  The  entire  time  that  we  were 
there  we  did  not  see  the  word  “Thacher”  in  any  way,  shape, 
or  form  other  than  the  one  exhibit  case  or  glass  case  that  I 
referred  to.  I  do  not  recall  how  many  portfolios  were  taken 
out,  but  I  can  estimate  pot  over  two  or  three. 

I  cannot  recall  what  kind  of  papers  they  were  but  I  think 
I  knew  in  a  general  way  who  the  personages  were  or  some 
of  them.  I  don’t  remember  very  well  just  exactly  the  posi¬ 
tion.  I  know  there  were  a  lot  of  them  there,  a  lot  of  folders. 
I  don’t  know  what  was  in  all  the  folders.  We  didn’t  spend 
over  five  or  six  or  seven  minutes  there;  ten  at  the  most. 
Two  or  three  of  those  portfolios  were  removed. 

I  was  present  during  the  entire  time  of  the  examination 
made  by  Colonel  Treadwell.  At  no  time  were  there  more 
than  three  people  present;  that  is,  Colonel  Treadwell,  and 
this  one  gentleman  who  had  escorted  us,  and  myself.  We 
were  not  joined  at  any  time  by  another  member  of  the  Li¬ 
brary  staff. 

From  the  manuscript  room  we  went  to  four  or  five  rooms 
before  we  went  to  the  rare  book  room.  This  same  tall  fel¬ 
low  took  us  to  those  places.  I  do  not  know  what  parts  of 
the  Library  they  were  that  we  visited. 

Subsequent  to  this  date,  August  9,  1929,  I  visited 
102  the  Library  on  one  or  more  dates.  I  did  not  retrace 
the  steps  of  my  visit  of  August  9,  1929.  It  is  not  a 
fact  that  on  at  least  one  or  more  occasions  after  August  9, 
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1929,  I  was  taken  to  the  different  rooms  in  which  the 
Thacher  collection  was  on  this  particular  day,  August  9, 
1929.  I  was  taken  to  one  room  to  Dr.  Richardlson’s  office. 
I  also  visited  the  general  reading  room.  I  then  looked  at 
the  Gutenberg  Bible,  on  the  second  floor.  But  I  never  re¬ 
traced  my  steps  or  anything  of  that  sort.  So  far  as  I  re¬ 
call,  I  was  never  again  in  the  rooms  which  I  visited  on  Au¬ 
gust  9,  1929,  other  than  the  room  which  I  refer  to  as  Dr. 
Richardson’s  office,  except  perhaps  the  corridor  where  the 
Widener  collection  is.  I  do  not  know  whether  any  of  the 
counsel  have  been  through  the  particular  rooms  subsequent 
to  August  9,  1929.  [ 

Thereupon  Mr.  Williams,  counsel  for  plaintiff^,  stipulated 
that  he  had  been  there. 

Being  shown  a  paper  marked  for  identification  Defend¬ 
ant’s  Exhibit  13,  the  witness  was  asked  whether  or  not  that 
looks  anything  like  parts  of  the  Thacher  collection  which  he 
saw  in  the  rare  book  room  on  the  date  of  his  visit,  August 
9,  1929. 

103  It  does  not  look  like  it.  The  books  were  scattered 
in  different  places,  and  some  of  the  shelves  were 
partly  filled  and  some  empty.  They  were  not  bunched  any¬ 
thing  like  that. 

Interrogated  by  the  Court,  the  witness  said  they  were 
standing  on  a  shelf.  For  instance,  there  would  Ipe  a  few  here 
and  there  would  be  a  few  somewhere  else.  There  was  one 
shelf  that  had  most  of  what  this  gentleman  pointed  out  to 
us  as  John  Boyd  Thacher  books. 

Questioned  by  counsel  for  defendant,  the  witness  testified 
that  they  were  commingled  with  other  books,  and  were  not 
kept  together  as  the  books  shown  in  this  particular  picture ; 
that  that  is  not  only  so,  but  that  their  guide  tojd  them  that. 
The  photograph  does  not  represent  substantially  what  he 
saw  on  that  particular  occasion. 

Shown  a  book  marked  for  identification  Defendant’s  Ex¬ 
hibit  14,  the  witness  continued  his  testimony  on  cross-exam¬ 
ination  in  substance  as  follows : 

I  did  not  see  such  a  book  label  as  appears  on  the  inside 
of  the  first  page  of  what  is  marked  as  Defendant’s  Exhibit 
14,  during  my  visit  to  the  Library  on  August  9, 1929.  I  have 
since  then.  That  is  a  book,  if  it  came  from  the  Library  of 
Congress,  that  was  called  for  on  the  visit  by  Mr.  Treadwell. 
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We  called  for  a  Caxton,  Gower’s  “Confessio  Amantis.” 
We  did  examine  a  few  of  the  incunabula  that  day.  We  knew 
that  the  collection  did  contain  a  Caxton.  I  looked  at 

104  a  Caxton  on  August  9,  1929.  I  do  not  know  whether 
or  not  that  is  the  one  I  saw  except  that  it  was  pointed 

out  by  a  man  from  the  Library  as  one  of  the  John  Boyd 
Thacher  books,  Gower’s  “Confessio  Amantis,”  printed  by 
Caxton. 

I  did  meet  some  gentleman  whose  name  I  don’t  recall, 
who  obviously  or  evidently  was  in  charge  of  the  rare  book 
room.  The  rare  book  room  afforded  a  great  protection.  I 
cannot  recall  the  gentleman  in  charge  telling  us,  at  the  time 
of  our  visit  there,  that  this  was  but  a  part  of  the  John  Boyd 
Thacher  collection,  and  that  the  rest  of  it  or  the  bulk  of  it 
was  down  in  the  Thacher  room,  also  used  as  an  office  by  Dr. 
Richardson. 

When  the  Colonel  said,  “But  there  are  over  eight  hundred 
incunabula.  Where  are  the  rest  of  them?” — he  said  some¬ 
thing  like,  “I  will  have  to  go  downstairs”  or  “I  will  have 
to  inquire.”  If  they  were  all  incunabula  that  he  pointed 
out,  in  the  rare  book  room,  I  should  estimate  there  were  not 
over  twenty-five.  From  that  room  we  went  down  to  a  room 
which  they  referred  to  as  Dr.  Richardson’s  office.  We  were 
introduced  to  the  man  that  I  now  think  is  Mr.  Roberts. 
Just  where  it  was  downstairs,  I  don’t  remember.  About  the 
Librarian,  he  said  he  was  very  sorry,  but  the  Librarian  and 
Mr.  Ashley  were  not  there. 

Thereupon  the  following  ensued: 

“Q.  You  do  know,  Mr.  Yaras,  as  a  physical  fact  today  that 
there  are  twTo  entrances  to  that  particular  room  (Dr.  Rich¬ 
ardson’s  Office),  do  you  not? 

“Counsel  for  Plaintiffs:  May  I  object  to  that  question? 
I  don’t  think  the  physical  situation  as  of  today  is  important 
in  this  case.  In  fact,  it  is  not  admissible  in  the  case. 

105  The  question  is  whether  or  not  the  Library  should 
have  complied  with  the  demand  on  September  7, 1929. 

“The  Court :  I  will  overrule  the  objection  and  give  you  an 
exception. 


“A.  Yes.” 


AM. 
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Over  plaintiffs’  objection  and  exception  the  witness’s  tes¬ 
timony  on  cross-examination  continued  in  substance  as  fol¬ 
lows  : 

There  are  two  doors  through  which  you  (tan  enter  that 
room  through  a  line  of  three  or  four  outer  offices.  Upon 
entry,  after  going  through  three  or  four  offices^  you  come  to  a 
door  which,  if  it  is  locked,  has  to  be  opened ;|and  you  then 
enter  what  I  refer  to  as  Dr.  Richardson’s  office.  I  do  not 
remember  that  that  door  was  locked  on  that  particular  day. 
I  deny  that  the  door  to  that  room  was  locked  on  that  particu¬ 
lar  day  when  I  went  there ;  as  I  recall  it,  we  walked  right 
through.  I  do  not  recall  whether  or  not  there  was  any  evi¬ 
dence  of  any  painting  or  repairing  being  doi^e  in  that  par¬ 
ticular  room  on  August  9,  1929.  I  must  hape  been  in  that 
room  twenty-five  minutes  altogether. 

While  we  were  waiting  to  get  the  keys  to  the  case,  I  think 
we  strolled  around,  looking  at  the  cases  and  different  books. 
I  cannot  remember  just  how  many  cases  there  were.  There 
is  another  door  by  which  you  can  enter  that  particular  room. 

On  August  9, 1929,  there  was  nothing  in  the  way  of  desig¬ 
nation  on  the  door.  The  words  "Thacher  Room”  were  not 
on  the  door. 

Thereupon  the  following  ensued : 

"Q.  Have  you  since  seen  anything  on  the  outside  of  that 
door? 

4  ‘  Counsel  for  Plaintiffs :  I  object  to  t|his  question  as 
106  being  outside  of  the  period  which  is  in  issue  here. 

4 'The  Court:  I  overrule  the  objection  and  give  you 
an  exception. 

"Counsel  for  Plaintiffs:  Exception.” 

Whereupon  over  the  objection  of  the  plaintiffs,  the  wit¬ 
ness  continued,  in  response  to  cross-examination,  in  sub¬ 
stance  as  follows : 

I  have  since  seen  the  words  "Thacher  Collection”  or 
"Thacher  Room”  on  the  outside  of  the  door. 

There  was  dissatisfaction  voiced  in  the  presence  of  Mr. 
Roberts  by  the  Colonel.  We  saw  a  leather  couch  in  Dr. 
Richardson’s  office.  Colonel  Treadwell  said,  "There  is  a 
leather  couch  there.  If  someone  were  to  sit  down  and 
smoke  a  cigarette  or  smoke  a  cigar  and  fall  asleep,  the  place 
would  be  touched  off  and  burned”  or  something  of  that  sort. 
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It  was  the  edge  of  an  autograph,  a  signed  paper  or  some¬ 
thing  of  that  kind — a  letter  or  something*  of  the  sort  which 
fell  off;  it  was  not  one  of  the  folders  in  which  the  autographs 
or  manuscripts  were.  Some  of  the  folders  didn’t  seem  very 
old.  On  the  other  hand,  some,  I  think  all  that  I  saw,  had 
Mrs.  Thacher’s  handwriting. 

Although  the  folders  seemed  in  good  condition,  I  noticed 
one  that  seemed  to  be  too  small  for  the  manuscript. 

We  were  in  the  Library  altogether  from  an  hour  to  an 
hour  and  a  half.  From  the  Library  Colonel  Treadwell  and 
I  went  to  the  hotel. 

107  As  soon  as  we  got  outside  of  the  Library,  we  stood 
there  speechless  and  looked  at  each  other  for  half 

a  minute  or  twenty  seconds.  We  then  said,  in  substance, 
that  we  certainly  didn’t  think  that  was  compliance  with  the 
will;  that  things  seemed  to  be  scattered  in  all  sorts  of 
places;  that  people  didn’t  know  where  things  were;  that 
one  man  would  send  vou  to  another  man. 

The  Colonel  and  I  went  to  Shepherdstown  some  time  in 
the  afternoon,  the  same  day,  possibly  three  or  four  hours 
after  we  left  the  Library. 

During  our  stay  at  Shepherdstown  that  week-end  we  dis¬ 
cussed  with  each  other  the  conditions  which  they  had  found. 
I  think  Colonel  Treadwell  asked  about  the  terms  of  the  will 
and  I  said  I  was  going  back  to  Albany  and  would  look  it  up, 
having  anticipated  nothing  of  the  sort.  We  both  knew  in  a 
general  way  what  the  conditions  of  the  will  were  but  we 
wanted  to  see  the  exa<it  provisions  of  the  will.  We  agreed 
to  discuss  the  matter  later. 

Thereupon  a  paper  marked  for  identification  Defend¬ 
ant’s  Exhibit  15-B  was  identified  by  the  witness  as  a  copy 
of  a  letter  which  he  received  from  the  Library  of  Congress, 
but  it  was  not  received  in  evidence. 

Thereupon  a  photostat  marked  for  identification  Defend¬ 
ant’s  Exhibit  16  was  identified  as  a  photostatic  copy  of  a 
letter  dated  September  28,  1929  which  the  witness  ad¬ 
dressed  to  the  Librarian  of  Congress. 

A  paper  marked  for  identification  Defendant’s  Exhibit 
16-A  was  identified  as  a  copy  of  a  letter  which  he  received 
from  the  Librarian  in  response  to  Defendant’s  Ex- 

108  hibit  16  for  identification. 
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on  was  made 


Whereupon  the  following  ensued: 

“Q.  Your  original  demand  for  the  collecti< 

September  6,  1929?  That  is  right,  isn’t  it,  Mr.  Yaras?  A. 
I  think  it  is.  | 

Q.  The  visit  was  on  August  9.  The  demand  by  letter  was 
September  6,  1929.  Then  there  was  correspondence  be¬ 
tween  you  in  the  interval?  A.  Yes. 

Q.  During  the  latter  part  of  September  and|  the  first  part 
of  October? 

Counsel  for  Plaintiffs:  Your  Honor,  I  dop’t  think  that 
correspondence  after  that  breach  of  the  demand  is  relevant. 

The  Court :  I  think  he  can  ask  him  about  that. 

Counsel  for  Plaintiffs:  Exception. 


Q.  Did  you  have  certain  correspondence? 
Q.  Do  you  know  on  or  about  October  9, 


asked  back  from  the  Librarian  of  Congress  dertain  articles 


which  you  claimed  were  not  mentioned  in  ib\ 

Thacher?  I  am  referring  particularly  to 
relics  and  to  other  items — I  believe  there  weife  some  twelve 


of  them — and  some  medals,  which  you  asked 


A.  Yes. 

929,  that  you 


e  will  of  Mrs. 
the  Columbus 


back  from  the 


Library  of  Congress  on  or  about  October  9,  1929 


n’t  think  that 
was  not  be- 


Counsel  for  Plaintiffs:  Your  Honor,  I  dq 
questions  with  respect  to  material  which 
queathed  by  the  will  and  on  which  correspondence  took 
place  after  the  breach  of  the  condition,  w(ith  respect  to 
material  left  by  the  will,  are  relevant 
109  to  the  question  on  that  ground. 

The  Court:  What  is  the  purpose? 

Counsel  for  Defendant:  The  purpose  is 
Honor  please:  I  want  to  show  that  there  is 
between  1927  and  1929,  the  date  of  the  visit, 
here  did  not  come  down  to  Washington  and 
keep  the  Librarian  informed.  True,  on  the  other  hand, 
they  have  not  heard  from  the  Librarian.  There  is  a  demand 
made  for  the  collection.  Now,  on  October  9,  1929,  they  ask 
back  certain  items  which  were  loaned  to  the  Library,  claim¬ 
ing  that  they  were  not  part  of  the  collection.  I  think  it  is 
relevant  to  show - 

The  Court :  Is  there  any  dispute  as  to  whether  they  were 
a  part  of  the  collection? 


here.  I  object 


this,  if  your 
a  certain  gap 
The  plaintiffs 
thev  failed  to 
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Counsel  for  Plaintiffs:  Your  Honor,  I  don’t  think  there 
is.  As  a  matter  of  fact,  these  particular  items  were  actu¬ 
ally  returned.  There  can  hardly  be*any  dispute  as  to  that. 

The  Court:  May  I  see  those  other  letters  that  you 
identified?  Gentlemen,  come  to  the  bench  please. 

(The  following  colloquy  between  the  Court  and  Counsel 
took  place  without  the  hearing  of  the  Jury.) 

The  Court :  I  am  inclined  to  think  that  all  of  these  letters 
are  admissible.  I  am  a  little  interested  as  to  when  the  title 
passed  under  the  will.  When  do  you  claim  it  passed? 

Counsel  for  Plaintiffs:  We  claim  it  passed  on  the  death 
of  the  testatrix,  if  your  Honor  please,  effective  at  the  time 
of  the  probate  of  the  will. 

The  Court :  I  am  a  little  interested  in  those  ref er- 
110  ences  to  the  formal  transfer  of  title. 

Counsel  for  Plaintiffs:  I  think  there  is  no  doubt 
that  under  the  law  of1  New  York,  and  I  feel  confident  it  is 
the  same  in  the  District  of  Columbia,  that  the  title  passes 
as  of  the  date  of  the  death  of  the  testatrix. 

The  Court:  You  mean  it  does  not  go  through  the 
executors  ? 

Counsel  for  Plaintiffs:  No,  it  does  not  go  through  the 
executors,  although  the  executors’  assent  to  the  possession 
of  the  property  willed  is  perhaps — perhaps  the  executors 
have  a  right  to  recover  possession  of  the  property  willed, 
but  the  acquiescence  by  the  executors  of  the  possession  of 
the  property  willed  by  the  legatee  passes  title. 

The  Court:  Is  that  your  understanding? 

Counsel  for  Defendant:  We  say  entirely  different,  if 
your  Honor  please. 

The  Court :  What  do  you  say  ? 

Counsel  for  Defendant:  It  is  our  contention,  as  they  in¬ 
dicate  in  their  letters,  there  was  to  be  a  formal  presenta¬ 
tion  and  a  formal  acceptance. 

Counsel  for  Plaintiffs:  I  think  the  law  is  very  clear  as 
to  the  formal  transfer,  but  in  probate,  acquiescence  in  pos¬ 
session  of  the  property  willed  is  an  assent  by  implication. 

The  Court :  I  would  like  to  be  advised  as  to  that,  because 
it  may  be  important. 

Counsel  for  Plaintiffs:  May  I  show  you  some  cases? 
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The  Court:  Not  right  now.  I  think  I  might  as  well  let 
them  all  in.  I  do  not  think  it  will  make  a  particle  of 

111  difference  in  the  long  run.  They  will  get  in  one  way 
or  the  other. 

Counsel  for  Plaintiffs:  It  seems  to  me  we  have  gone 
quite  far  afield. 

The  Court:  You  put  him  on  for  the  purpose  of  showing 
the  failure  to  comply  with  the  conditions,  and  to  show  a 
demand.  There  is  not  much  more  of  it,  I  assume. 

Counsel  for  Plaintiffs:  Of  course,  the  bequest  became 
effective  when  the  will  was  admitted  to  probate. 

The  Court:  Well,  that  might  all  go  to  the  correctness 
of  the — that  might  contradict  the  position  they  now  take, 
but  I  do  not  suppose  it  would  change  the  law  if  the  title' 
did  not  pass  then  or  if  it  did  pass,  irrespective  of  the  con¬ 
struction  which  they  have  put  upon  it,  or  you  put  upon  it. 
It  is  my  duty  to  determine  that  as  a  matter  6f  law. 

Counsel  for  Plaintiffs:  I  would  be  glad  to  prepare  a 
memorandum  on  that  subject,  and  have  this  identified. 
The  Court:  Would  that  be  satisfactory  to  you? 

Counsel  for  Defendant:  Might  we  do  this,  have  it  iden¬ 
tified — I  think  the  whole  thing  will  go  in  oh  a  motion  for 
a  directed  verdict. 

Counsel  for  Plaintiffs:  I  do  not  think  all  these  explana¬ 
tory  letters  are  relevant. 

The  Court :  It  seems  to  me  they  are  proper  cross  exami¬ 
nation.  I  am  inclined  to  let  them  go  in,  if  }fou  want  them. 
I  will  give  you  an  exception. 

(The  following  proceedings  take  place  within  the  hear¬ 
ing  of  the  Jury.) 

Thereupon  over  the  plaintiffs’  objection  and  exception, 
a  paper  marked  for  identification  Defendant ’s  Exhibit  15 
was  read  to  the  jury.  The  paper  so  read  is  as  follow’s : 

“September  6,  1929. 

112  “Dr.  Herbert  Putnam, 

“Librarian  of  Congress, 

4 4  Congressional  Library, 

44  Washington,  D.  C. 

4 4 Dear  Sir: 


“Upon  the  instruction  of  the  executors  cjf  the  estate  of 
Emma  Treadwell  Thacher,  I  am  writing  tips  letter  to  you 
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as  the  representative  of  the  United  States  and  as  the 
Librarian  of  Congress. 

“The  Will  of  Emma  Treadwell  Thacher,  a  copy  of  which 
is  enclosed  herewith,  made  a  bequest  to  the  United  States 
of  America  upon  certain  conditions  (paragraph  fifth),  and 
provided  (paragraph  seventh)  that  upon  the  failure  of  the 
Government  ‘to  faithfully  observe  any  or  either  of  such 
terms  and  conditions,  or  perform  any  of  such  several  re¬ 
quirements,  so  imposed  for  the  care,  preservation  and 
safety  of’  said  bequest,  that  then  the  bequest  ‘shall  forth¬ 
with  revert  to  and  become  a  part  of  the  residue’  of  Mrs. 
Thacher ’s  estate. 

“The  conditions  and  requirements  imposed  by  said  will 

not  having  been  kept,  the  bequest  has  become  a  part  of 

the  residue  of  the  estate  and  the  executors  herebv  make 

demand  for  the  immediate  return  of  said  articles.  Exactlv 

* 

two  and  one-half  years  ago  you  wrote  me  (under  date  of 
March  5,  1927)  ‘the  conditions  attached  to  it  are  entirely 
appropriate  and  such  as  we  can  readily  conform  to.’ 

“Verv  truly  vours, 

(Signed)  "  "  *  “COPLIN  YARAS, 

“ Attorney  for  Executors  of  Estate 

of  Emma  Treadwell  Thacher.” 

Over  the  plaintiffs’  objection  and  exception,  Defendant’s 
Exhibit  15-B  was  read  to  the  jury.  The  paper  so  read  is 
as  follows: 

“September  18,  1929. 

“Dear  Sir: 

I  acknowledge  your  communication  of  September 
113  6th,  written,  you  state,  under  instruction  of  the  Ex¬ 
ecutors  of  the  Estate  of  Mrs.  Emma  Treadwell 
Thacher,  demanding  delivery  to  them  of  the  collections  be¬ 
queathed  by  her  to  the  United  States  Government,  and  on 
deposit  at  the  Library  of  Congress:  the  ground  of  the  de¬ 
mand  being  that  the  conditions  attached  to  the  bequest 
have  not  been  fulfilled. 

“In  ordinary  course  the  demand  would  be  referred  to 
the  Department  of  Justice.  We  should,  however,  have 
from  you  a  specification  of  the  particulars  as  to  which  non¬ 
fulfillment  is  alleged. 

“It  seems  the  more  appropriate  because,  since  the  pro¬ 
bate  of  the  will  in  May  1927,  we  have  had  no  inquiry  from 
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er  them  ef- 


the  Executors  with  respect  to  our  progress  in  complying 
with  them;  nor  any  expression  of  interest,  untijl  your  call 
here  with  Colonel  Treadwell  on  July  29,  which,  as  re¬ 
ported  to  me,  disclosed  no  dissatisfaction. 

“In  the  absence  of  that,  or  of  any  inquiry  as  to  what 
further  arrangements  are  in  prospect,  the  abruptness  of 
this  demand  naturally  astonishes  us.  And  it,  deems  quite 
inconsistent  with  the  friendly  and  cooperative  relations 
heretofore  subsisting  between  my  office  and  the j estate;  the 
confidence  in  our  disposition  and  ability  of  Mrs.  Thacher 
herself  during  the  many  years  of  our  custody  of  the  col¬ 
lections;  or,  as  I  may  add,  a  desire  on  the  part  of  the 
Executors  to  see  her  main  intention  regarding 
fected  rather  than  frustrated. 

“Very  truly  yours, 

HERBERT  PUTNAM, 

“ Librarian . 

I 

“Coplin  Yaras,  Esq.,  100  State  Street,  Albany,  New 
York.” 

I 

Over  plaintiffs’  objection  and  exception  Defendant’s  Ex¬ 
hibit  16  was  read  to  the  jury.  The  paper  so  read  is  as 
follows : 

114  ‘  ‘  September 

“Dr.  Herbert  C.  Putnam, 

“Librarian  of  Congress, 

“Washington,  D.  C. 

“Re  Estate  of  Emma  Treadwell  Thacher. 

“Dear  Sir: 

“I  have  your  letter  of  the  18th  inst.  which  ]}as  been  un¬ 
answered  because  of  my  absence  from  the  city. 

“In  that  letter  you  raise  three  points:  First,  that  you 
have  had  no  inquiry  or  expression  of  interest  from  the 
executors ;  second,  that  you  wish  a  specification  of  particu¬ 
lars  as  to  the  non-fulfillment,  and  third,  you  imply  that 
this  demand  on  the  part  of  the  executors  is  q  frustration 
of  the  intent  of  Mrs.  Thacher. 

“As  to  the  inquiry  or  expression  of  interest  from  the 
executors,  permit  me  to  say  that  the  executors  expected 
word  from  you.  At  first  it  was  naturally  ekpected  that 


28,  1929. 
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you  were  in  the  act  of  fulfilling  the  conditions  attached  to 
the  gift. 

“As  to  the  specification  of  the  particulars,  the  executors 
feel  that  none  of  the  conditions  set  forth  in  Paragraph 
Fifth,  and  as  referred  to  in  Paragraph  Seventh  of  the 
will,  have  been  complied  with.  I  sent  you  a  copy  of  the 
will  in  March,  1927,  and  a  copy  on  September  6,  1929. 

“With  respect  to  Mrs.  Thacher’s  intention,  the  executors 
are  certain  that  they  are  now  proceeding  in  accordance 
with  her  intentions,  both  as  they  were  known  to  Colonel 
Treadwell  and  as  thev  are  clearlv  set  forth  in  Mrs. 
Thacher’s  will.  It  was  her  intention  that  the  gift  should 
“forthwith  revert”  !  (Paragraph  Seventh)  to  Colonel 
Treadwell,  the  residuary  legatee,  upon  non-compliance  by 
the  Library  of  Congress. 

“I  note  what  you  say  concerning  the  apparent  incon¬ 
sistency  between  my  letter  and  the  friendly  relations 

115  heretofore  existing.  If  anything  in  my  letter  has 
caused  you  to  doubt  this,  I  can  assure  you  that  I  had 

no  intention  of  being  unfriendly.  The  executors,  however, 
are  fully  mindful  of  their  serious  duty  in  respect  to  this 
matter. 

“Very  truly  yours, 

(Signed)  *  “COPLIN  YAKAS.” 

116  Thereupon,  over  the  objection  and  exception  of 
the  plaintiffs,  a  series  of  correspondence  was  re¬ 
ceived  in  evidence  under  the  following  circumstances  set 
out  substantially  completely: 

“Counsel  for  Defendant:  Now,  if  your  Honor  please,  I 
Dffer  Defendant’s  Exhibit  16-A,  which  is  the  next  letter  from 
Dr.  Putnam,  replying  to  that.  It  has  been  marked  for 
identification. 

Counsel  for  Plaintiffs :  I  make  the  same  objection. 

The  Court:  Same  ruling. 

Counsel  for  Defendant :  We  offer  them  on  the  same  ground 
as  the  other  letter,  i  That  is  a  reply  to  the  letter  which  I 
have  just  read  to  you  gentlemen.  It  is  a  carbon  copy  of  a 
letter  from  the  Librarian  of  Congress,  dated  October  3, 
1929,  addressed  to  Mr.  Yaras,  and  reads  as  follows: 

(Counsel  for  defendant  then  read  Defendant’s  Exhibit 
16-A  to  the  jury.) 
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“October  3,  1929. 

‘ 4 Dear  Sir: 

I  have  your  note  of  the  28th. 

The  intention  of  Mrs.  Thacher  to  which  mii^e  referred  as 
her  ‘main  intention ’  was  that  the  collections  Should  remain 
here  as  a  memorial  to  Mr.  Thacher. 

If  the  Executors  are  friendly  to  that,  as  w^ll  as  (accept¬ 
ing  your  assurance)  to  the  Library,  their  natural  course, 
under  an  impression  that  the  conditions  were  not  being 
regarded,  would  have  been  to  have  requested  from  us  a 
report  stating  specifically  that  measures  h^d  been  taken 
or  were  in  process — for  the  will  sets  ho  time  limit. 
117  And  if  your  visit  of  inspection  disclosed  any  par¬ 
ticular  as  to  which  the  conditions  seemed  to  be 
ignored,  the  natural  course  would  have  been  to  have  de¬ 
manded  an  explanation,  which  would  have  been  furnished. 

But  though  my  note  requested  specifications  of  any  such 
particular,  yours  merely  reiterate  the  general  allegation 
that  the  conditions  have  not  been  regarded 
serts  that  ‘none’  of  them  have  been  regarded.  This  leaves 
us  no  alternative  but  a  general  denial. 

Verv  truly  yours, 

HERBERT  PTJlTNAM, 

I  7 

Librarian . 

Coplin  Yaras,  Esq.,  100  State  Street,  Albany,  New  York.” 


that  the  next 
-1  and  16-1-A 


“Counsel  for  Defendant:  Now,  I  will  ask 
letters  be  marked  Defendant’s  Exhibit-  16 
which  have  been  admitted,  and  which  are  t(he  ones  which 
your  Honor  read  at  the  bench. 

Counsel  for  Plaintiffs :  I  object. 

The  Court :  Same  ruling. 

Counsel  for  Defendant:  The  same  ruling? 

The  Court:  Yes.” 

“Q.  Now,  Mr.  Yaras,  I  am  not  quite  certain  whether  you 
have  seen  these.  Will  you  look  at  Defendant’s  Exhibit  No. 
16-1  and  Defendant’s  Exhibits  Nos.  16-1-A,  and  state 
whether  or  not  No.  16-1,  just  the  first  page,  and  16-1-A,  the 
ones  marked,  are  copies  of  a  letter  which  you  sent,  and  a 
copy  of  a  reply  which  you  received  from  the  Librarian  of 
Congress.  A.  Yes. 

Q.  That  is  correct?  A.  Yes. 
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Counsel  for  Defendant:  Defendant’s  Exhibit  No. 

118  16-1,  gentlemen,  the  next  letter  in  reply  chronologi¬ 
cally  from  Mr.  Yaras,  is  dated  October  9,  1929,  and 

reads : 

“  October  9,  1929. 

Dr.  Herbert  Putnam, 

Librarian  of  Congress, 

Library  of  Congress, 

Washington,  D.  C. 

Dear  Sir  : 

I  have  vour  letter  of  the  3rd  instant. 

With  respect  to  Mrs.  Thacher’s  intentions,  I  beg  to  as¬ 
sure  you  that  the  executors,  through  their  knowledge  of 
Mrs.  Thacher’s  conduct  with  respect  to  these  things  during 
her  lifetime  and  from  an  examination  of  the  will  itself, 
feel  certain  they  are  acting  in  accordance  with  her 
intentions. 

Am  I  to  assume  from  your  letter  that  you  refuse  to 
comply  with  the  request  of  the  executors  and  that  ap¬ 
propriate  legal  action  must  be  taken? 

Very  trulv  yours, 

COPLIN  YARAS. 

P.  S. — I  have  hitherto  neglected  to  inquire  as  to  the 
attitude  of  the  Library  of  Congress  respecting  the  items  on 
deposit  which  clearly  were  never  bequeathed  by  the  will 
of  Emma  Treadwell  Thacher.  May  I  have  your  advices  on 
the  return  of  such  articles? 

1  COPLIN  YARAS.” 

“Counsel  for  Defendant:  Now,  if  your  Honor  please, 
I  offer  Defendant’s  Exhibit  16- A,  which  is  the  next  letter 
from  Dr.  Putnam,  replying  to  that.  It  has  been  marked 
for  identification. 

Counsel  for  Plaintiffs :  I  make  the  same  objection. 

The  Court :  Same  ruling. 

Counsel  for  Defendant:  We  offer  them  on  the 

119  same  ground  as  the  other  letter.  That  is  a  reply  to 
the  letter  which  I  have  just  read  to  you  gentlemen. 

It  is  a  carbon  copy  of  a  letter  from  the  Librarian  of  Con¬ 
gress,  dated  October  3,  1929,  addressed  to  Mr.  Yaras,  and 
reads  as  follows : 
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“October  3,  1929. 

“Dear  Sir: 

I  have  your  note  of  the  28th. 

The  intention  of  Mrs.  Thacher  to  which  mine  referred  as 
her  4 main  intention’  was  that  the  collections  should  remain 
here  as  a  memorial  to  Mr.  Thacher. 

If  the  Executors  are  friendly  to  that,  as  well  as  (accept¬ 
ing  your  assurance)  to  the  Library,  their  natural  course, 
under  an  impression  that  the  conditions  were  not  being 
regarded,  would  have  been  to  have  requested  from  us  a 
report  stating  specifically  that  measures  had  been  taken 
or  were  in  process :  for  the  will  sets  no  time  lix^iit. 

And  if  your  visit  of  inspection  disclosed  ankr  particular 
as  to  which  the  conditions  seemed  to  be  ignored,  the  natural 
course  would  have  been  to  have  demanded  an  explanation, 
which  would  have  been  furnished. 

But  though  my  note  requested  specifications  of  any  such 
particular,  yours  merely  reiterates  the  general  allegation 
that  the  conditions  have  not  been  regarded,  ^nd  even  as¬ 
serts  that  ‘none’  of  them  have  been  regarded.  This  leaves 
us  no  alternative  but  a  general  denial. 

Very  truly  yours, 

HERBERT  C.  PUTNAM, 

Librarian . 

Coplin  Yaras,  Esq.,  100  State  Street,  Albany,  New 
York.” 

120  Over  the  objection  and  exception  of  counsel  for  the 
plaintiffs  the  witness  also  identified  defendant’s  ex¬ 
hibit  No.  16-1 A  as  a  copy  of  a  letter  received  jbv  him  from 
the  Librarian  of  Congress. 

“October  11,  1929. 

“My  Dear  Sir: 

“I  have  your  letter  of  the  9th. 

“You  ask  whether  you  are  to  assume  from  ihy  letter  that 
I  ‘ refuse  to  comply  with  the  request  of  the  executors’  for 
the  delivery  to  them  of  the  Thacher  Collection.  Certainly. 

“Your  postscript  inquires  as  to  our  intentions  regarding 
the  ‘return’  of  the  ‘items  on  deposit  which  clearly  wore 
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never  bequeathed  by  the  will  of  Emma  Treadwell  Thacher’. 
Please  specify  what  items  this  refers  to. 

“Very  truly  yours,” 

i  !  ’ 

“Librarian. 

“Coplin  Yaras,  Esq.,  100  State  Street,  Albany,  New 
York.” 

121  Thereupon  papers  marked  for  identification  De¬ 
fendant’s  Exhibits  17  and  17-A,  B  and  C,  were 

identified  as  copies  of  letters  which  the  witness  sent  and  of 
which  in  turn  the  others  are  copies  of  letters  received  by 
him  from  the  Librarian  of  Congress,  one  sent  to,  and  the 
others  in  reply.  They  were  offered  in  evidence  but  were 
refused  admission  with  the  consent  of  counsel  for  defend¬ 
ant. 

Whereupon  the  following  ensued : 

“Q.  Now,  do  you  recall,  Mr.  Yaras,  on  or  about  Octo¬ 
ber  24,  1929,  you  received  from  the  Librarian  of  Congress, 
a  general  scheme  with  respect  to  the  cataloguing  which  he 
was  then  doing,  or  about  to  consummate,  under  the  terjns 
of  the  Will? 

Counsel  for  Plaintiffs :  I  object  to  that.  This  is  an  even 

later  letter,  and  relates  to - 

The  Court  (interposing) :  This  is  October  24. 

Counsel  for  Defendant:  This  is  an  entirelv  different 

* 

proposition. 

Counsel  for  Plaintiffs:  In  this  letter  the  defendant  says 
he  is  about  to  begin  to  comply  with  the  condition. 

Counsel  for  Defendant:  No,  he  is  about  to  terminate  his 
compliance,  not  to  begin.  The  stuff  is  at  the  printer’s. 

Counsel  for  Plaintiffs:  Do  you  mean  to  say  the  cata¬ 
logue  was  at  the  printer ’s  ready  for  the  press  at  that  time  ? 

Counsel  for  Defendant:  He  does  not  say  he  was  about 
to  begin.  He  had  perfected  a  scheme. 

Counsel  for  Plaintiffs:  What  was  at  the  printer’s  ready 
for  the  press  at  that  time?  As  I  understand  it,  he 

122  says  he  was  about  to  begin.  At  any  rate,  the  condi¬ 
tions  were  not  complied  with  at  the  time  the  demand 

was  made.  What  was  done  after  the  demand  was  made 
would  have  no  relation  to  this  case.  His  state  of  mind  on 
October  24th  could  not  under  any  circumstances  be  re- 
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garded  as  relevant.  The  plea  in  the  case  says  that  on 
September  6,  they  had  been  and  were  prosecuting  with 
proper  diligence  the  preparation  of  the  catalogue.  That 
is  the  question. 

Counsel  for  Defendant:  That  would  show  that  on  Octo¬ 
ber  10,  they  were  not  beginning. 

The  Court:  Have  you  the  report  that  is  referred  to  in 
here? 

Counsel  for  Defendant:  I  do  not  understand,  your 
Honor. 

The  Court:  This  refers  to  a  report  they  sent. 

Counsel  for  Defendant :  That  was  just  a  general  scheme 
of  cataloguing. 

The  Court:  I  think  that  would  be  more  proper  in  your 
own  case. 

Counsel  for  Defendant:  Very  well,  if  your  Honor  please. 
Your  Honor  will  not  permit  the  question  to  pe  answered  as 
to  whether  or  not  he  received  that  letter  ? 

The  Court:  Yes,  you  can  ask  that  question, 

Counsel  for  Defendant :  I  would  like  to  h^ve  this  paper 
marked  Defendant’s  Exhibit  18  for  identification.” 

(Whereupon  the  document  referred  to  by  Mr.  Fihellv 
was  duly  marked  Defendant’s  Exhibit  18  for  identification.) 

“Did  you  receive  a  letter  of  which  that  is  a  true  copy,  as 
far  as  you  know,  Mr.  Yaras? 

Counsel  for  Plaintiffs:  Is  that  the  letter  of  Octo- 
123  ber  24? 

The  Witness:  Yes  sir. 

Counsel  for  Defendant :  I  am  not  offering  this. 

The  Court :  He  is  asking  if  he  received  it. 

The  Witness:  Yes. 

Q.  And,  with  that  letter,  did  you  receive  what  purported 
to  be  a  scheme  of  the  cataloguing? 

The  Court :  Just  ask  whether  he  received  it. 

The  Witness:  I  assume  you  refer  to  what  was  called  an 
outline. 

Q.  Yes,  or  a  scheme.  A.  Yes. 

Q.  Did  you  take  that  up  with  Colonel  Treadwell,  or  the 
other  executors,  or  both  of  them? 
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Counsel  for  Plaintiffs:  I  do  not  think  it  is  proper  to  in¬ 
quire  about  it  until  it  is  received  in  evidence,  and  it  has 
not  been  received  in  evidence  as  yet. 

Counsel  for  Defendant:  Your  Honor  will  take  judicial 
notice  of  this  fact,  which  has  not  been  brought  out  in  the 
case.  This  suit  was  filed  October  8,  1930.  This  xs  a  ^  ear 
before  the  suit  was  filed. 

Counsel  for  Plaintiffs:  That  is  not  the  question.  The 
question  is  whether  or  not  the  demand  should  have  been 
complied  with.  The  collection  came  back  to  the  estate 
after  the  conditions  had  been  breached,  before  September 
6, 1929. 

The  Court :  I  will  let  it  all  in  this  time.  Each  time  vou 
pursue  the  argument,  you  rather  convince  me  that  I  was 
wrong  before. 

Counsel  for  Plaintiffs :  I  am  sorrv  for  that,  vour  Honor. 
Will  your  Honor  examine  the  plea  in  this  case,  to  see  what 
it  shows  there?  In  this  case,  certain  allegations  are  made 
as  to  the  situation  on  September  6,  1929.  Unless  it 
124  is  definitely  shown  this  was  done  before  September 
6,  1929,  and  that  has  not  been  shown,  I  cannot  see 
the  relevance. 

The  Court:  It  is  apparent  that  some  of  that  was  in 
process  on  September  6th. 

Counsel  for  Plaintiffs:  I  do  not  think  it  is  admissible 
until  it  is  shown  it  was  in  process.  That  is  my  point.  If 
there  was  evidence  that  this  particular  thing  was  in  pro¬ 
cess  on  September  6,  1929,  I  think  then  it  might  be  shown 
later  on  that  it  was  finished,  or  something  of  that  sort,  or 
the  completed  project  might  be  shown,  in  order  that  the 
jury  might  be  shown  what  was  in  progress  on  September 
6,  1929.  There  is  no  evidence  in  this  case  that  this  scheme 
was  in  process  on  September  6, 1929.  That  is  just  the  issue 
in  the  case. 

The  Court:  The  witness,  representing  the  plaintiffs,  was 
told  it  was  in  progress  at  that  time. 

Counsel  for  Plaintiffs:  That  is  hearsay  as  far  as  this 
witness  is  concerned.  Let  the  defendant  show  some  testi¬ 
mony  to  that  effect.  How  can  the  declarations  made  by 
the  defendant  to  this  witness,  put  in  by  this  witness,  cer¬ 
tainly  hearsay,  as  far  as  he  is  concerned,  go  to  prove  what 
the  defendant  alleges?  In  other  words,  if  something  is 
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told  to  him  after  the  relevant  date  in  the  cas^,  is  that  neces¬ 
sarily  a  fact?  It  seems  to  me  it  is  up  to  th^  defendant  to 
show  that  himself.  No  probative  force  can  be  given  to  a 
statement  that  was  made  to  him,  that  is  through  this  wit¬ 
ness,  after  September  6th. 

The  Court :  This  deals  with  the  catalogue]  * 

Counsel  for  Plaintiffs:  Let  the  defendant  first  show — 
this  witness  does  not  know — he  says,  as  fajr  as  he  knows, 
nothing  was  in  process  on  September  feth. 

125  The  Court:  He  had  not  made  any  inquiry  about 
it,  neither  he  nor  the  executors,  and|  apparently  he 
had  not  been  told  about  it.  As  he  recalls  it,  it  is  a  cata- 
logue  which  meets  the  approval  of  the  executors  unless 
the  one  already  in  existence  is  satisfactory. ! 

Counsel  for  Plaintiffs:  Your  Honor,  except,  in  so  far 
as  a  catalogue  was  published  during  her  lifetime,  there  is 
not  any  question  that  part  of  the  collection  [was  catalogued 
in  1915,  or  that  such  a  catalogue  was  published  in  1915. 
That  is  going  to  come  out. 

I  think,  your  Honor,  the  reason  we  are  in  trouble  here  is 
because  the  defendant  is  attempting  to  put  in  his  case 
through  the  letters  he  wrote  to  this  witness.  If  we  can 
just  go  ahead  with  our  case,  and  then  let  them  go  ahead 
with  their  case,  and  show  what  they  did,  it  is  an  affirmative 
defense.  They  admit  the  catalogue  had  not  been  completed 
on  September  6,  1929,  and  affirmatively  allege  one  was  in 
process.  Let  them  show  that  through  their  own  witnesses, 
not  through  letters  they  wrote  him  afterwards. 

The  Court :  You  think  the  trouble  we  are  in  now  is  due, 
of  course,  to  my  original  error.  We  may  as  well  go  through 
with  it. 

Counsel  for  Plaintiffs :  Your  Honor,  I  think  this  is  very 
serious.  It  seems  to  me  that  this  is  a  most  improper  way 
to  prove  what  they  had  done  by  September  6,  1929.  How 
can  they  prove  through  this  witness  they  had  done  some¬ 
thing  by  September  6,  1929.  That  is  somdthing  they  have 


affirmatively  alleged.  Let  them  prove  that  themselves.  I 
think  that  is  quite  important  because  the  time  when 
126  title  passed  was  September  6,  1929.  That  is,  I  think 
entirely  clear  under  the  law. 

The  Court :  That  is  the  time  you  contend  it  passed. 
Counsel  for  Plaintiffs :  That  is  the  issud  in  the  case.  If 
they  can  affirmatively  show  by  their  witnesses  that  they 
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had  done  something  by  September  6,  1929,  which  they  have 
alleged,  let  them  show  it.  That  is  what  I  am  getting  at, 
and  that  is  what  I  am  waiting  for.  But  for  them,  on  Oc¬ 
tober  24,  1929,  a  long  time  afterwards  to  say  that  they  are 
doing  something  then,  seems  to  me  quite  irrelevant. 

The  Court:  I  think  I  will  let  it  all  in,  and  give  you  an 
exception. 

Counsel  for  Plaintiffs:  I  trust  vour  Honor  will  instruct 

* 

the  jury  that  this  is  not  proof  that  anything  had  been  done. 
If  relevant  at  all,  it  i&  only  relevant  on  the  state  of  his 
mind  on  October  24, 1929. 

The  Court:  Whose  mind  do  you  refer  to? 

Counsel  for  Plaintiffs:  This  witness’  mind,  the  informa¬ 
tion  that  was  available  to  this  witness  at  that  time. 

The  Court:  I  think  I  prefer  to  give  them  that  instruc¬ 
tion  later. 

Counsel  for  Plaintiffs:  Might  I  have  an  exception? 

The  Court:  Yes.” 

Thereupon  the  witness  testified  that  Defendant’s  Exhibit 
18  is  a  copy  of  the  letter  which  he  received  from  the 
Librarian,  and  the  outline  was  enclosed  with  it. 

Whereupon  the  document  referred  to  was  offered 
127  and  received  in  evidence  and  dulv  marked  Defend- 
ant’s  Exhibit  18,  over  the  objection  and  exception 
of  plaintiffs’  counsel.  The  evidence  as  received  is  as 
follows : 


‘‘Library  of  Congress,  Washington. 
Office  of  the  Librarian. 


October  24,  1929. 

Gentlemen  : 

Among  the  provisions  attached  to  the  bequest  to  the  Li¬ 
brary  by  Mrs.  Thacher  was  a  requirement  that  we  should 
‘prepare  and  publish,  in  such  form  as  shall  be  approved  of 
by  my  executors,  a  catalogue  of  said  books,  pamphlets,  auto¬ 
graphs,  autograph  letters  and  documents,  unless  a  satisfac¬ 
tory  catalogue  of  the  same  shall  be  so  prepared  and  pub¬ 
lished  by  me  during  my  lifetime.’ 

The  most  serious  portion  of  this  requirement — a  catalogue 
of  the  Incunabula — was  prepared  and  published  in  1915; 
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and  we  have  every  reason  to  suppose  that  its  form  was  satis¬ 
factory  to  the  executors  as  it  was  to  Mrs.  Th4cher  herself. 

The  remaining  printed  books  requiring  treatment  involved 
a  small  problem  easily  dealt  with.  A  list  oi  them  is  under 
preparation  as  a  basis  for  a  printed  catalogue. 

The  manuscripts  constituting  the  two  autograph  collec¬ 
tions  could  not,  of  course,  be  dealt  witlp.  during  Mrs. 
Thacher’s  lifetime,  being  then  especially  subject  to  with¬ 
drawal  in  case  she  should  find  it  necessary  :o  realize  upon 
them.  In  pursuance  of  the  requirement,  cards  have,  how¬ 
ever,  been  prepared  as  a  basis  for  a  catalogue;  but  it  was 
apparent  that  in  justice  to  the  material  the  editing  of 
128  such  a  catalogue  required  a  specialist  in  European 
history,  who  was  also  particularly  a  Specialist  in  the 
French  Revolution. 

It  was  not  until  last  summer  that  the  services  of  such  a 
specialist  became  available.  He  is  now,  however,  available 
to  us  in  Professor  Henry  E.  Bourne,  of  the  faculty  of  West¬ 
ern  Reserve  University,  who  is  attached  to 
4 Consultant’  in  European  History. 

Professor  Bourne  has,  therefore,  been  en 
vey  of  the  section  of  the  collection  relating 
Revolution,  and  I  have  before  me  a  report 
by  him,  outlining  the  scheme  of  a  catalogue  which  he  be¬ 
lieves  would  be  most  calculated  to  bring  out  ihe  resources  of 
the  collection.  Upon  my  approval  of  it,  he  (will  proceed  to 
shape  the  material  for  publication. 

I  enclose  a  copy  of  his  report  for  any  com|ments  you  may 
desire  to  make  upon  it. 

Very  trulv  yours, 

HERBERT  PUTNAM, 


our  staff  as  a 

^aged  in  a  sur- 
to  the  French 
just  submitted 


( 1  enclosure. )  ( See  Appendix  A-F. ) 


Librarian . 


Em 


To  the  Executors  of  the  Estate  of 
Thacher,  care  Coplin  Yaras,  Esq.,  100  State 
New  York.” 


ma  Treadwell 
Street,  Albany, 


Thereupon  the  witness’  testimony  on  cross-examination 
continued  in  substance  as  follows : 

I  took  up  with  the  executors  that  scheme  which  was  con¬ 
tained  in  that  particular  letter  referring  to  Defend- 
129  ant ’s  Exhibit  18,  mostly  with  the  Colonel,  but  also  with 
Mr.  Reilly. 
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I  think  the  matter  was  taken  up  with  them  separately. 

Whereupon  the  inside  cover  of  the  book  marked  Defend¬ 
ant’s  Exhibit  19  for  identification  was  identified  as  a  copy 
of  the  1915  catalogue  which  was  prepared  and  which  had 
been  referred  to  in  this  case. 

Thereupon  the  testimony  of  the  witness  on  cross-examina¬ 
tion  continued  in  substance  as  follows : 

$ 

I  have  examined  the  1915  catalogue  a  dozen  times.  The 
1915  catalogue  was  satisfactory  to  the  executors  and  to  Mrs. 
Thacher  during  her  lifetime  and  to  Colonel  Treadwell.  I 
have  seen  letters  to  that  effect.  It  was  prepared  by  Mr. 
Ashley  the  Chief  Assistant  Librarian. 

As  to  how  long  it  took  to  prepare  the  catalogue,  taking 
Mr.  Ashley’s  word  for  it,  he  says  (reading  from  book  shown 
to  the  witness)  that  this  work  was  done  all  out  of  the  office 
as  an  evenings’  avocation,  beyond  the  days’  full  round,  and 
further  from  conversations  which  I  have  had  with  him,  if  he 
had  devoted  seven  hours  a  day  to  it,  he  would  have  done  it  in 
about  four  and  one-half  months.  He  worked  irregularly  at 
it.  He  worked  when  he  could.  It  says  so  in  the  book,  in  the 
foreword. 

(Reading,  with  consent  of  counsel  for  defendants:) 

“The  preparation  of  the  list  has  been  extra-official,  an 
evenings’  avocation,  beyond  the  days’  full  round.  It  is  the 
compiler’s  sole  regret  that  a  task  so  worthy  has  found  no 
worthier  hand  to  do  it.” 

But  the  time  it  took  to  prepare  this  catalogue  or  tho 
130  lapses  of  time  between  dates  means  nothing  because 
he  told  me,  and  so  says,  it  was  an  evenings  ’  work,  done 
when  he  could.  A  copy  of  this  particular  catalogue  was 
sent  to  Mrs.  Thacher  during  her  lifetime.  It  is  distinctly  not 
true  that  Mr.  Ashley  worked  on  it  for  over  five  years,  before 
it  was  turned  out.  The  collection  of  which  this  catalogue 
speaks  was  sent  to  the  Library  in  April  1910  by  Mrs. 
Thacher.  The  catalogue  itself  came  out  December  1,  1914. 
I  know  also  from  correspondence  that  it  was  not  commenced 
until  a  couple  of  years  after. 

Thereupon  a  document  marked  for  identification  Defend¬ 
ant’s  Exhibit  19-20  was  identified  as  a  photostatic  copy  of 
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an  original  letter  sent  to  the  Librarian  by  the  witness,  and 
the  following  ensued: 


“Counsel  for  Defendant:  We  offer  that,  Vour  Honor 
please.  I  will  not  take  the  time  to  read  it. 

Counsel  for  Plaintiffs:  Your  Honor,  I  object.  I  do  not 
think  that  any  of  this  correspondence  is  admissible,  but  if 
what  has  gone  in  before  has  been  read,  I  thinhj:  that  should 
be  read  too. 

Counsel  for  Defendant :  I  have  no  objection  to  reading  it. 
The  Court:  All  right.’ ’ 

| 

(Counsel  for  defendant  then  read  Defendant’s  Exhibit 
19-20  to  the  jury. )  The  paper  so  read  in  evidence  over  plain¬ 
tiffs  ’  objection  and  exception  is  as  follows: 

Novemier  9,  1929. 

Dr.  Herbert  Putnam, 

Librarian  of  Congress, 

Library  of  Congress, 

Washington,  D.  C. 

Dear  Sir  :  j 

131  I  have  your  letter  of  the  6th  inst.  respecting  the  ship¬ 
ment  of  the  articles  to  Colonel  Treadwell,  and  am 
enclosing  herewith  receipt  signed  by  myself  as  you  re¬ 
quested. 

Regarding  your  letter  dated  October  24,  1929,  the  execu¬ 
tors  have  examined  the  copy  of  Professor  Bourne’s  survey, 
but  have  no  comment  to  make  at  this  time.  They  have  in¬ 
structed  me  to  advise  you  that  they  have  not!  altered  their 
position  as  heretofore  outlined  in  our  correspondence  re¬ 
specting  our  demand  for  the  return  of  all  of  the  articles  on 
the  ground  that  the  conditions  imposed  by  the  will  of  Mrs. 
Thacher  have  not  been  met. 

I  am  now  preparing  to  commence  legal  Action  for  the 

recoverv  of  said  articles. 

«/ 

Very  truly  yours, 

(Signed)  COPLDJT  YARAS.” 

The  witness  being  asked  whether  or  not  a  {paper  marked 
for  identification  Defendant’s  Exhibit  21  is  a  photostatic 
copy  of  a  letter  which  he  sent  the  Librarian,  dated  June  2, 
1930,  the  following  ensued: 
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“  Counsel  for  Plaintiffs:  Now  your  Honor,  we  are  getting 
into  another  aspect  of  the  case,  which  took  place  many 
months  after  the  time  that  the  conditions  were  breached, 
and  the  demand  was  made,  and  title  passed.  Assuming 
that  title  did  pass,  it  passed  on  September  6,  1929.  Now, 
correspondence,  or  something  else  which  took  place  many 
months  later,  I  cannot  see  has  any  possible  relevancy,  and 
I  consider  it  gravely  objectionable. 

The  Court :  I  do  not  see  the  relevancy  of  that. 

Counsel  for  Defendant:  This  is  the  next  letter  which 
comes,  your  Honor  please. 

The  Court :  Suppose  you  identify  them. 

132  Q.  You  wrote  that  letter,  Defendant’s  Exhibit  21 
for  identification,  did  vou  not?  A.  Yes. 

Q.  I  show  you  Defendant’s  Exhibit  22  for  identification, 
and  ask  you  whether  or  not  you  also  wrote  that  letter  on 
the  date  indicated,  to  the  Librarian  of  Congress? 

The  Court :  What  is  the  date  ? 

Counsel  for  Defendant:  June  4,  1930.  This  other  one 
was  June  2, 1  may  add. 

The  Witness :  Yes. 

Q.  I  ask  you  whether  or  not  during  the  month  of  June, 
1930,  Mr.  Yaras,  you  made  a  second  request  on  behalf  of 
the  executors,  for  certain  other  material  which  you  believed 
was  not  left  or  willed  to  the  Library  of  Congress  under  the 
terms  of  Mrs.  Thacher’s  will. 

Counsel  for  Plaintiffs:  I  repeat  my  objection;  I  do  not 
see  how  something  which  took  place  nine  months  after  the 
original  demand  could  have  any  relevancv  on  this  case. 
Certainly  the  state  of  mind  of  the  parties  nine  months  later 
could  not  have  any  relevancy  to  what  they  were  thinking 
of  many  months  before. 

The  Court :  This  is  similar  to  another  letter  I  let  in.  I 
will  allow  this  in,  and  give  you  an  exception,  sir.” 

The  witness,  in  response  to  cross-examination,  then  tes¬ 
tified  that  he  made  such  a  request ;  that  he  wrote  the  letter, 
Defendant’s  Exhibit  i22;  that  subsequent  to  that  written 
request,  he  came  to  Washington  and  consulted  with  the 
Librarian  relative  to  that  particular  matter,  accompanied 
on  that  occasion  by  Colonel  and  Mrs.  Treadwell. 
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133  Thereupon  the  following  ensued: 

‘ 4 Counsel  for  Defendant:  We  offer  these  t[wo  letters,  if 
your  Honor  please. 

The  Court:  Very  well. 

Counsel  for  Plaintiffs:  Same  objection. 

The  Court:  Same  ruling.” 

Whereupon  Defendant’s  Exhibit  21  was  read  to  the  jury. 
The  paper  so  received  and  read  over  plaintiffs’  objection 
and  exception,  was  as  follows: 

“June  2,  1930. 

“Dr.  Fred  W.  Ashley, 

Library  of  Congress, 

Washington,  D.  C. 

Dear  Sir: 

I  have  just  had  an  opportunity  to  go  over  the  photostats 
carefully.  I  am  wondering  whether  we  did  not  accidentally 
overlook  some  correspondence.  I  am  particularly  inter¬ 
ested  in  knowing  whether  there  is  any  correspondence  con¬ 
stituting  answers  to  Mrs.  Thacher’s  letters  dated  May  5, 

1909,  April  7, 1910,  February  18, 1912,  January  4, 1914,  and 
January  18, 1921,  respectively,  and  any  answers  to  Dr.  Put¬ 
nam’s  letters  dated  April  22,  1910,  April  28,  1918,  May  24, 

1910,  October  24,  1912,  February  15,  1915,  and  January  20, 
1921,  respectively. 

Very  trulv  yours, 

(Signed)  "  “COPLDf  YARAS.” 

Thereupon  the  following  ensued : 

“Q.  Did  you  receive  from  the  Library  ^ny  additional 
communications,  or  copies  of  Mrs.  Thacher’s  letters,  other 
than  what  you  had  on  the  date  you  wrote  this  letter? 

134  Counsel  for  Plaintiffs:  I  thought  the  Court  ex¬ 
cluded  the  communications  with  respect  to  Mrs. 

Thacher’s  letters. 

The  Court :  I  decided  to  let  them  all  in.  I  did  not  realize 
the  connection  between  that  and  the  demand. 

A.  I  think  I  didn’t,  but  I  got  some  explanation  of  why  I 
didn’t  or  some  statement  that  they  had  already  been - 
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Q.  I  show  you  a  copy  of  what  purports  to  be  a  letter  of 
June  14th,  1930.  Didn’t  they  acknowledge  this  letter  and 
say  they  would  go  over  it  and  see  if  they  could  find  it  ?  A. 
I  believe  so,  yes.  I  thought  you  meant  the  ultimate  reply 
to  the  subject  matter  of  the  letter.” 

Thereupon  counsel  for  defendant  read  Defendant’s  Ex¬ 
hibit  22  to  the  jury. 

The  paper  so  received,  and  read  over  plaintiffs’  objec¬ 
tion  and  exception,  is  as  follows: 

It  is  on  the  stationery  of  Coplin  Yaras,  dated  June  4th, 
1930.  It  is  addressed  to  Dr.  Herbert  Putnam,  Librarian  of 
Congress,  Washington,  D.  C. 

“Dear  Sir: 

As  you  know,  Mrs.  Emma  Treadwell  Thacher,  by  her  last 
will  and  testament  (paragraph  Fifth)  gave  and  bequeathed 
to  the  Library  of  Congress,  subject  to  certain  conditions, 
etc.,  thereafter  set  out, 

1.  All  books  which  formerly  composed  that  part  of  the 
Librarv  of  the  late  John  Bovd  Thacher,  which  was  then 
contained  in  the  Library  of  Congress. 

2.  All  autograph  letters,  manuscripts  and  documents 

written  or  subscribed  by  the  Kings  and  Queens  and 
135  other  Rulers  of 

(a)  England, 

(b)  Germany, 

(c)  Spain, 

(d)  Italy, 

(e)  France. 

3.  All  autograph  letters,  manuscripts  and  documents  of 
the  Popes  of  Rome  and  those  included  in  the  Napoleonic 
collection. 

4.  The  books  and  pamphlets  on  or  relating  to  the  subject 
of  the  French  Revolution,  and  the  special  collection  of  auto¬ 
graphs,  autograph  letters  and  documents  relating  to  that 

subject,  etc. 

It  will  thus  be  seen  that  this  bequest  does  not  include: 

1.  The  35  volumes,  unbound,  of  reports  of  the  exhibit 
made  by  the  French  at  the  Chicago  World’s  Fair  of  1893. 

2.  The  following  items  which  constitute  part  of  the  de¬ 
posit  made  by  Mrs.  Thacher  in  January,  1915,  of  auto- 
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graphs,  manuscripts,  etc.,  by  or  relating  to  European  Royal 
families  and  other  celebrities : 


Manu-  Broadsides  and  Prints,  photos, 

Group.  scripts,  printed  material,  and  drawings.  Total. 

Royal  family  of  Sweden .  21  9  44  74 

House  of  Orange . .  5  3  16  24 

Russian  and  Polish .  31  6  11  48 

Oriental .  7  1  1  9 

Miscellaneous .  78  6  48  132 


142  25  120  287 

136  4  4  Under  the  terms  of  Mrs.  Thacher’^  will,  as  above 
set  forth,  I  think  there  can  be  no  doubt  that  the  above 

named  property  was  not  bequeathed  to  the  Library  of  Con¬ 
gress.  | 

“In  behalf  of  the  executors  and  of  the  residuary  legatee, 
I  respectfully  request  that  the  above  mentioned  articles  be 
delivered  to  the  executors  or  to  the  residuhry  legatee  at 
360  State  Street,  City  of  Albany,  N.  Y.  j 
Very  trulv  yours, 

COPLljT  YARAS.” 

Thereupon,  under  cross-examination,  the  witness  further 
testified : 

I  do  not  recall  the  date  of  the  visit  that  I  made  here  with 

Colonel  and  Mrs.  Treadwell  relative  to  this  matter  of  the 

last  letter.  Possiblv  it  was  a  month  after  the  letter. 

%/ 

The  Library  did  give  back  other  things  a^ked  for  in  this 
particular  letter,  some  Russian  and  Polish,  Oriental,  miscel¬ 
laneous,  Swedish,  Orange,  and  certain  otlier  articles  re¬ 
ferred  to  here  were  not  returned. 

Thereupon  the  witness  identified  three  papers  marked 
for  identification  Defendant’s  Exhibits  23,  24  and  25, — 23 
and  25  as  original  letters  sent  bv  him  to  Dr.  Fred  W.  Ash- 
ley,  Librarian  of  Congress,  over  his  signature,  the  first 
being  dated  September  10,  1930,  No.  25  bding  dated  Sep¬ 
tember  27, 1930,  and  Exhibit  24  as  a  letter  which  he  received 
in  the  period  between  Exhibits  23  and  25  hom  Mr.  Ashley 
or  the  Librarian  Mr.  Ashley.  And  the  \fitness  testified 
that  the  letter  of  September  27,  1930,  is  the  last  communi¬ 
cation  he  could  recollect  which  passed  between  him 

137  and  the  Library  before  suit  was  filed  in  this  case. 
Suit  was  filed  in  this  case  on  October  8,  1930. 
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Upon  offer  in  evidence  of  papers  marked  for  identifica¬ 
tion  Defendant’s  Exhibits  23,  24  and  25,  the  following  en¬ 
sued: 

“Counsel  for  Plaintiffs:  I  object  to  those,  too,  your 
Honor.  I  do  not  regard  them  as  relevant.  They  took  place 
almost  a  year  after  the  time  that  title  had  passed,  if  it  has 
passed  at  all,  as  the  time  of  the  determining  date  of  this 
action.  They  relate  to  matters  which  are  outside  of  the 
collection. 

The  Court :  What  is  the  purpose  of  them,  Mr.  Fihellv  ? 

Counsel  for  Defendant:  Why,  just  to  show,  if  your  Honor 
please,  that  up  until  practically  the  time  of  this  suit — suit 
was  filed  a  week  after  this  last  letter — they  w-ere  demanding 
of  the  Librarian  certain  items  in  this  collection.  It  is  on 
the  general  question  as  to  whether  or  not  title  had  passed. 

Counsel  for  Plaintiffs :  It  includes  articles  that  they  said 
were  not  passed  by  the  will  and  some  were  returned  on  that 
theory. 

Counsel  for  Defendant:  Yes,  sir,  but  they  will  still  insist 
that  things  were  in  a  sort  of  an  embryonic  stage.  Then  we 
have  the  one,  two  and  practically  three  demands  for  certain 
articles  of  the  Librarian.  The  Librarian  consented  to  two 
of  them,  but  finally  refused  the  third,  and  suit  was  filed.  I 
think  that  all  fills  out  the  picture,  if  your  Honor  please,  to 
show  matters  of  fact  that  must  be  passed  on  by  the  jury 
here. 

138  Counsel  for  Plaintiffs:  The  question  which  Mr. 

Fihellv  in  his  memorandum  in  the  opposition  to  the 
motion  to  advance  said  was  the  only  question  in  the  case, 
was  the  question  of  whether  or  not  the  conditions  had  been 
complied  with,  the  only  date  which  is  referred  to  in  the 
declaration  which  was  sustained  by  Judge  Stafford  Septem¬ 
ber  6,  1929.  Now,  I  do  not  think  the  argument  as  to  items 
which  were  not  in  the  collection  which  took  place  almost  a 
year  later  has  even  the  slightest  bearing  on  that  point.” 

Thereupon  the  following  proceedings  were  had  at  the 
bench  out  of  the  hearing  of  the  jury: 

“The  Court:  There  is  a  great  deal  in  those  letters  which 
consist  of  a  statement  of  each  one  of  these  and  some  criti¬ 
cism  by  each  of  the  other.  I  do  see  that  this  part  of  it  might 
be  relevant.  Here  is  a  demand  for  certain  things.  The 
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Assistant  Librarian  offers  to  return  them.  Fir^t  there  is  a 
little  doubt  in  his  mind  whether  that  should  be  done  and 
they  are  entitled  to  them,  as  they  ought  to  come  within  the 
will.  He  says  if  this  is  the  last  demand  then  it  will  be  done. 
If  it  is  not  ‘we  will  not  return  them.’ 

Then  the  suit  was  filed  almost  immediately  after  that. 
That  part  does  seem  to  be  relevant.  If  you  c^n  agree  on 
that.  But  there  is  a  great  deal  in  there  that  will  just  con¬ 
sume  time. 

Counsel  for  Plaintiffs:  It  will  just  consume  time,  your 
Honor,  and  the  fact  that  these  also  involve  the  question  of 
the  correctness  of  the  first  demand. 

The  Court :  Are  you  willing  to  say  that  one  is  the  demand 
by  Mr.  Yaras  for  certain  letters  which  he  says  do  not  come 
within  the  terms  of  the  will,  and  the  reply  of  Mr.  Ashley 
states  that  he  thinks  that  is  very  doubtful  but  he  is 
139  willing  to  resolve  that  in  their  favor,  in  favor  of  the 
plaintiffs,  with  the  understanding  that  th^t  is  the  last 
demand  which  is  to  be  made.  Mr.  Yaras  replies  that  he  will 
not  take  them  under  any  such  understanding. 

Counsel  for  Defendant :  Suit  was  then  filed.  It  is  agree- 
able  to  me. 

Counsel  for  Plaintiffs :  As  a  matter  of  fact,  the  the  decla¬ 
ration  shows  that  it  was  verified  by  the  plaintiffs  on  Septem¬ 
ber  4, 1930,  which  was  some  time  before  this  toolk  place. 

The  Court:  Yes,  I  know  that,  but  he  may  still  change  his 
mind  up  to  the  moment  before  it  is  filed. 

Counsel  for  Plaintiffs:  Well,  as  a  matter  of  fact,  your 
Honor,  the  only  thing  that  was  holding  it  up  v^as  the  ques¬ 
tion  of  the  bond,  whether  or  not  a  bond  would  be  fixed. 

The  Court:  I  remember.  They  talked  to  me  about  that. 

Counsel  for  Plaintiffs:  It  was  waiting  for  your  Honor’s 
ruling  that  held  up  the  action  on  these  demands|  as  a  matter 
of  fact,  and  I  do  not  see  on  what  conceivable  theory  they  are 
rested  on.  The  most  that  they  could  do — I  take  it  Mr. 
Fihelly  is  offering  them  for  the  purpose  of  shbwing  that  it 
was  only  because  of  his  last  demand  that  we  brought  this 
suit. 

Counsel  for  Defendant:  No,  not  only  that.  That  is  just 
merely  incidental,  but  I  am  trying  to  show  that  there  were 
a  number  of  demands. 

The  Court:  Just  a  moment.  So  far  as  that  bond  is 
concerned,  my  recollection  is  it  was  in  July. 
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Counsel  for  Defendant :  I  think  your  Honor  passed  on  it, 
because  Mr.  Wilmer  (counsel  for  plaintiffs)  and  I  were  cor¬ 
responding  trying  to  get  the  thing  through  that  summer, 
your  Honor. 

The  Court :  I  think  you  are  right.  I  cannot  be  sure  about 
that. 

Counsel  for  Plaintiffs:  We  are  getting  awfully  far  afield. 
We  were  trying  to  file  this  declaration,  as  a  matter  of  fact, 
in  April,  but  there  was  the  question  of  the  bond  which  was 
considered  until  your  Honor  finally  signed  that  bond,  which 
I  believe  took  place  in  October.  That  was  what  was  holding 
it  up,  as  a  matter  of  fact,  and  we  will  have  to  go  all  through 
that  thing. 

The  Court:  Suppose  you  withhold  that,  Mr.  Fihelly.  I 
doubt  that.  These  are  long  letters.  It  will  take  fifteen  or 
twentv  minutes  to  read  them,  and  it  is  crimination  and  re- 
crimination  of  them. 

Counsel  for  Defendant :  I  will  withhold  that  until  our  part 
of  the  case.  Have  you  any  objection  to  this  last  part  of  the 
copy?  Mr.  Wilson  (of  counsel  for  defendant)  called  my 
attention  to  a  letter  of  September  29th  setting  forth  the  two 
schemes. 

Counsel  for  Plaintiffs:  Your  Honor,  I  consider  that  ex¬ 
tremely  erroneous.  The  allegation  is  as  to  the  situation  on 
September  6,  1929. 

The  Court :  Why  not  save  that  ? 

Counsel  for  Defendant:  We  could  put  that  in. 

141  The  Court:  As  soon  as  he  got  the  letter.” 

Whereupon  counsel  withdrew  from  the  bench  and  the 
following  proceedings  occurred  in  open  court: 

Thereupon  a  paper  marked  for  identification  Defendant’s 
Exhibit  26  was  identified  as  a  copy  of  a  letter  addressed 
to  the  witness  by  the  Librarian  of  Congress  dated  Septem¬ 
ber  29,  1930;  the  original  of  which  that  purports  to  be  a 
copy,  with  the  three  enclosures  referred  to  there,  was  re¬ 
ceived  by  him. 

A.  Yes,  I  received  it.  What  is  the  date  again? 

Q.  September  9,  1930. 

Whereupon  Frederick  William  Ashley,  being  called  as  a 
witness  for  and  on  behalf  of  the  plaintiffs,  having  been 
duly  sworn,  testified  as  follows: 
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Direct  examination: 

I  am  Chief  Assistant  Librarian  of  Congress,  the  second 
ranking  officer  of  the  Library  of  Congress,  acting  for  the 
Librarian  during  his  absence  in  most  matters  and  often 
Acting  Librarian.  I  have  been  connected  with  the  Library 
of  Congress  since  May  9,  1900.  From  my  entrance  into  the 
service  in  1900  I  was  for  nine  years  Chief  of  the  Corre¬ 
spondence  Division  of  the  Copyright  Office,  and  in  1909  I 
was  promoted  to  the  Chief  of  the  Division  of  Accessions, 
and  in  1915  in  the  fall  I  was  made  Superintendent  of  the 
Reading  Room,  and  on  the  1st  of  April,  1927,  Chief  As¬ 
sistant  Librarian. 

During  this  long  period  with  the  Library  of  Congress, 
I  have  become  familiar  with  the  Library  Building 
142  and  with  the  use  made  of  the  various  parts  of  it 
and  with  the  work  of  the  Library  and  its  activities 
in  general. 

I  wrote  or  there  was  prepared  under  my  supervision  a 
pamphlet  entitled  “The  Library  of  Congress  and  its  Ac¬ 
tivities’’. 

Thereupon  a  pamphlet  entitled  “The  Library  of  Con¬ 
gress  and  its  Activities”  marked  for  identification  “Plain¬ 
tiffs’  Exhibit  11”  was  identified  as  the  pamphlet  to  which 
the  witness  had  just  referred. 

I  am  not  sure  that  it  was  shown  to  and  approved  by  the 
Librarian,  Mr.  Putnam,  although  Mr.  Putnam’s  name  ap¬ 
pears  on  the  lefthand  side  opposite  my  name  in  the  fore¬ 
word.  I  am  not  sure  that  that  indicated  that  jhe  approved 
it,  not  knowing,  although  I  am  sure  that  thle  defendant 
has  seen  it  and  never  stated  to  him  that  he  objected  to 
any  part  of  it  or  thought  that  any  part  was  erroneous. 

Thereupon  page  4  of  this  pamphlet,  and  also  pages  49, 
50  and  51,  were  offered  and  received  in  evidence.  The  evi¬ 
dence  so  received  is  as  follows : 


“The  Building. 

The  building  of  the  Library  of  Congress  ik  the  largest 
building  thus  far  erected  for  library  purposes.  Its  archi¬ 
tecture  is,  in  the  main,  in  the  style  of  the  Italian  Renais¬ 
sance.  It  was  begun  in  1886  and  completed  in  1897  at  a 


112  G.  C.  TKEADWELL  ET  AL.  VS.  H.  PUTNAM. 

cost  of  $6,347,000,  exclusive  of  the  site,  which  cost  $585,000. 
The  original  plans  were  made  by  Smithmeyer  &  Pelz,  but 
the  building  was  actually  constructed,  and  many  architec¬ 
tural  details  worked  out,  under  Brig.  Gen.  Thomas 

143  L.  Casey,  Chief  of  Engineers,  and  his  chief  assistant, 
Bernard  R.  Green.  After  the  death  of  General 

Casey,  in  1895,  the  building  was  completed  under  Mr. 
Green. 

The  Library  faces  directly  west.  It  is  470  feet  long  and 
340  feet  wide,  occupies  3%  acres,  contains  over  10,000,000 
cubic  feet  of  space,  and  has  over  13%  acres  of  floor  space. 
The  exterior  is  of  gray  granite,  and  the  interior  is  highly 
decorated  with  marbles,  sculpture,  mosaics,  and  mural 
paintings.  The  bookstacks  are  of  steel  and  the  whole  con¬ 
struction  is  fireproof.  About  a  thousand  readers  can  be 
accommodated  at  one  time  in  the  various  reading  rooms 
and  alcoves.  For  the  preservation  of  maps,  manuscripts, 
and  prints,  specially  constructed  cases  are  provided.  Steel 
safes  of  special  design  and  made  are  used  for  the  more 
valuable  manuscripts.  All  parts  of  the  building  are 
patrolled  day  and  night. 

The  original  shelving  provided  for  about  2,000,000 
volumes.  Within  its  present  walls  the  building  now  con¬ 
tains  shelving  for  over  3,000,000  volumes,  without  curtail¬ 
ing  the  space  requisite  for  special  collections,  readers,  or 
exhibits.  With  bookstacks  in  all  the  courtyards,  its  capac¬ 
ity  could  be  increased  to  over  7,000,000  volumes.  Only  two 
of  the  four  courtyards  will,  however,  be  utilized  for  book- 
stacks — the  southeast,  already  so  occupied,  and  the  north¬ 
east,  where  a  bookstack  is  under  construction,  at  a  cost  of 
$745,000. 

The  upper  decks  of  this  latter  bookstack  will  be  pro¬ 
vided  with  about  30  study  rooms  to  convenience  the  ever 
increasing  number  of  serious  investigators  who  now 

144  use  the  Library  collections. 

During  the  year  July  1,  1924,  to  June  30,  1925  the 
Library  was  visited  bv  1,009,042  persons,  an  average  of 
2,780  daily.” 

Pp.  49,  50,  &  51. 

“The  Library  As  It  Is — Its  Resources  and  Service. 

The  Library  of  Congress  has  ceased  to  be  a  library 
merely  legislative.  Continuing  and  intensifying  its  inti- 
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mate  service  to  Congress,  and  its  indispensably  service  to 
the  executive  departments  and  scientific  bureaus  at  Wash¬ 
ington,  it  is  now  the  National  Library  of  the  Uriited  States. 

In  this  relation — 

(a)  It  is  the  largest  collection  in  the  Western  Hemi¬ 
sphere,  and  the  third  largest  in  the  world. 

Irrespective  of  purchases,  upon  which  it  expends  $100,000 
yearly,  it  has  sources  of  increase  peculiar  to  itself  which 
bring  to  it  currently  vast  masses  of  important  material — 
from  copyright,  exchange  with  foreign  and  local  govern¬ 
ments,  and  the  exchange  of  other  Federal  establishments, 
including  the  Smithsonian. 

Its  field  is  all  literature,  but  with  less  emphasis  upon  the 
groups  (e.  g.,  Agriculture,  Geology,  Medicine,  and  Sur¬ 
gery)  in  which  certain  other  Government  establishments 
maintain  highly  specialized  collections,  and  certain  others 
(e.  g.,  Theology  and  Classical  Philology)  in  which  other 
institutions  (Seminaries  and  Universities)  offer  sufficient 
facilities  to  American  scholarship:  its  own  dominant  pur¬ 
pose  being  to  afford  to  American  scholarship  re- 
145  sources  not  otherwise  available. 

In  certain  fields  it  is  already  preeminent.  Among 
these:  American  history  (including  manuscript  sources), 
official  documents,  publications  of  learned  socfeties,  maps, 
charts,  and  atlases,  music,  and  (in  mere  scop^  though  not 
in  quality)  prints.  In  others,  e.  g.,  Law,  Political,  Eco¬ 
nomic,  and  Social  Science,  it  is  eminent. 

Among  its  special  “groups”  are  perhaps  thj?  largest  col¬ 
lection  of  Russian  books  (85,000  volumes)  outjside  of  Rus¬ 
sia,  the  largest,  and  in  some  respects  the  strongest,  collec¬ 
tion  of  Chinese  books  outside  of  China,  the  Weber  collec¬ 
tion  of  Indica,  the  Huitfeld-Kaas  collection  of  Scandi¬ 
navian  literature,  and  the  Schiff  collections  of  Hebraica 
and  Judaica.  Its  huge  collection  of  serials  includes  over 
70,000  volumes  of  bound  newspapers. 

It  is  now  the  recognized  custodian  of  the  manuscript 
archives  of  the  Government  (including  the  papers  of  most 
of  the  Presidents)  having  an  historical  interest. 

In  general  content — in  the  substance,  if  npt  invariably 
in  the  form  of  highest  bibliographic  distinction  (for  in 
every  department  it  lacks  the  “rarities”  appropriate  to  a 

8— 5728a 
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National  Library) — its  resources  for  the  investigator  now 
surpass  those  of  any  other  single  American  library,  com¬ 
prising  nearly  3,500,000  books  and  pamphlets,  several  mil¬ 
lion  pieces  of  manuscript,  over  500,000  maps  and  charts, 
over  400,000  prints,  and  over  1,000,000  musical  composi¬ 
tions. 

A  considerable  fraction  of  the  collections  is  of  course  due 
to  copyright;  but  this  does  not  mean  that  they  are  in¬ 
ordinately  swollen  bv  trivialities:  for  under  exist- 

m/  * 

146  ing  law  articles  deposited  for  copyright  need  not 
be  retained;  and  under  the  practice  of  many  years 

past  only  a  selection  of  them  is  actually  incorporated  in 
the  Library  proper. 

(b)  The  organization  of  its  collections  for  effective  use — 
although  still  in  process — is  now,  in  its  classification  and 
catalogues,  with  the  assistance  of  its  experts,  and  direct 
access  to  the  subject  groups  on  the  shelves,  such  as  to  fur¬ 
nish  prompt  response  in  most  fields  of  investigation. 

(c)  It  has  the  largest  and  most  elaborate  existing  library 
building,  well  equipped. 

(d)  To  the  visiting  investigator  it  affords  facilities — 
particularizing  his  ne£d  and  convenience — such  as  can  not 
be  matched  bv  anv  great  reference  librarv  in  a  commer- 
cial  or  industrial  metropolis. 

(e)  It  is  drawing  to  Washington  an  increasing  number 
of  such  investigators. 

(f)  It  also  reaches  them  locally  throughout  the  United 
States  by  its  system  of  interlibrary  loans  (of  “the  un¬ 
usual  book  for  the  unusual  need”)- 

(g)  The  center  of  a  group  of  Federal  libraries  adding 
to  its  3,500,000  volumes  specialized  collections  aggregating 
nearly  2,000,000  more ;  and  in  touch  with  the  numerous  ex¬ 
perts  in  the  scientific  bureaus  of  the  Government  ;  main¬ 
taining  also  all  procurable  information  as  to  the  contents 
of  other  American  libraries,  it  has  become  a  Bureau  of 
Information  upon  all  matters  involving  the  serious  use  of 
books. 

(h)  The  use  of  its  printed  catalogue  cards  (by- 

147  product  of  its  work  in  cataloguing  and  classifica¬ 
tion)  by  nearly  4,000  other  libraries  has  developed 

it  into  a  Central  Cataloguing  Bureau  for  the  entire  coun¬ 
try,  whose  effect  is  not  merely  to  standardize  processes, 
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and  to  spread  the  benefit  of  the  bibliographical  researches 
of  its  trained  staff,  but  to  save  to  other  libraries  vast  sums 
(at  present  certainly  $500,000  yearly)  in  avoiding  dupli¬ 
cation  of  effort. 

(i)  It  issues  publications  (bibliographic  lists,  catalogues, 
calendars,  and  some  texts)  based  upon  its  collections,  which 
render  a  wide  service  to  librarians  and  investigators. 
Many  of  these  have  world  repute  as  authoritative  and 
useful  contributions  to  knowledge. 

(j)  Its  processes  in  classification,  cataloguing,  biblio¬ 
graphic  and  reference  work — embodying  the  most  highly 
developed  technique  applicable  to  a  library  of  research — 
furnish  such  a  useful  experience  for  students  of  library 
science  that  many  such  come  to  its  service  for  that  ex¬ 
perience  and  graduate  from  it  to  important  library  service 
elsewhere.  It  has  thus  become  a  sort  of  postgraduate 
school  for  the  profession. 

(k)  For  the  administration  of  its  collections  and  the 
various  activities  in  the  utilization  and  service  of  them,  it 
has  now  an  elaborate  organization,  well  differentiated  into 
departments,  and  comprising,  with  the  building  staff  and 
the  printing  and  binding  offices,  over  600  employees. 

(l)  The  disposition  of  Congress  to  provide  reasonably 
for  its  accommodation  and  fundamental  service  is 

evidenced. 

148  (1)  By  the  building  itself,  whose  cost  to  date  has 
been  nearly  $8,000,000. 

(2)  By  additional  accommodations  as  required,  includ¬ 
ing  an  additional  bookstack  constructed  in  1910  at  a  cost 
of  $310,000,  and  another  under  contract  to  cost  $745,000. 

(3)  By  annual  appropriations  for  upkeep,  administra¬ 
tion,  am?  increase  of  about  $1,000,000,  exclusiye  of  the  ex¬ 
penditures  (for  copyright  and  the  printing  Ond  handling 
of  cards  sold)  offset  by  receipts  covered  into  the  Treasury.” 

(See  Appendix  C.) 

A  photograph  of  Library  of  Congress  marked  for  identi¬ 
fication  Plaintiffs’  Exhibit  12  was  offered  and  received  in 
evidence  and  pinned  on  the  blackboard.  The  ppotograph  so 
received  is  set  out  as  part  of  this  Bill  of  Exceptions  in  Ap¬ 
pendix  D. 

It  was  stipulated  to  be  a  correct  representation. 

149  First  and  Second  Floor  plans  of  thb  Library  of 
Congress  were  marked  for  identification  Plaintiffs’ 
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Exhibits  13  and  14  respectively,  whereupon  the  following 
ensued : 

“The  Court:  Mr.  Ashley  cannot  testify  that  that  is  ac¬ 
curate  unless  he  had  it  made. 

Counsel  for  Plaintiffs:  This  is  a  photographic  enlarge¬ 
ment  of  the  floor  plan  that  appears  in  that  phamphlet  which 
was  prepared  under  his  direction.  The  pamphlet  shows 
the  floor  plan  so  small. 

Counsel  for  Defendant:  I  dare  say  they  are  right,  if 
your  Honor  please,  but  they  may  go  in  this  way  subject - 

The  Court :  Subject  to  verification. 

Counsel  for  Defendant:  I  think  they  are  undoubtedly 
right,  but  you  show  someone  an  architectural  chart  and 
you  don  ’t  know  whether  it  is  right. 9  9 

Thereupon  the  following  observation  was  made  by  the 
Court : 

* 

“The  Court:  We  might  just  as  well  call  the  President  to 
define  the  outlines  of  the  White  House  as  to  call  the  As¬ 
sistant  Chief  Librarian.  All  right,  put  it  in. 

Counsel  for  Plaintiffs:  Your  Honor,  the  purpose  is  to 
show  on  this - 

The  Court :  If  you  want  to  save  time  on  this  case  you  can 
save  a  lot  of  time  by  doing  those  little  things  out  of  Court. 
You  could  mark  your  exhibits  before  introducing  them. 

Counsel  for  Plaintiffs:  All  right,  I  will  try  to  get  to¬ 
gether  over  night  and  save  time  on  that. 

This  is  the  second  floor  plan.” 

150  Plaintiffs’  Exhibits  13  and  14  offered  and  received 
in  evidence  are  set  out  as  part  of  this  Bill  of  Excep¬ 
tions  in  Appendix  E. 

“Q.  Mr.  Ashley,  how  long  is  the  Library  Building? 

Counsel  for  Defendant:  If  your  Honor  please,  I  think 
all  these  things  are  irrelevant  and  immaterial.  Counsel 
states  he  wants  to  save  time. 

The  Court:  There  is  a  great  description  now  that  you 
have  offered  in  evidence.  Why  bother  about  asking  him 
about  it? 

Counsel  for  Plaintiffs:  I  want  to  get  that  to  the  jury. 
I  have  very  few  questions,  and  I  think  that  we  could  have 
gotten - 
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The  Court:  All  right,  then,  ask  him.  Read  it  to  him. 
You  do  not  expect  him  to  carry  those  figures  in  his  mind. 

Counsel  for  Plaintiffs:  ‘The  building  of  thfe  Library  of 
Congress  is  the  largest  building’ - 

The  Court:  Do  you  want  to  ask  the  Doctor  anything 
else? 

Counsel  for  Plaintiffs:  Yes,  I  have  a  great  many 
questions. 

The  Court :  Why  not  go  to  that?  Why  not  4sk  him  other 
things,  and  let  that  wait?” 

The  witness  having  testified  that  he  was  fairly  familiar 
with  most  of  the  material  in  the  collection  of  John  Boyd 
Thacher,  the  following  ensued : 

“Q.  Aren’t  you  more  familiar  with  it  thaij.  anyone  else 
at  the  Library? 

151  Counsel  for  Defendant:  If  your  Honor  please,  I 
think  that  question  calls  for  a  little  self  praise, 
among  other  things. 

The  Court:  He  says  he  is  fairly  familiar  with  it.  Let 
him  go  ahead  now  with  the  things  that  you  want.” 

Thereupon  the  direct  examination  of  the  witness  con¬ 
tinued  in  substance  as  follows: 

I  went  up  to  Albany  in  April,  1910,  and  supervised  the 
packing  of  the  first  loan  to  the  Library  and  supervised  the 
unpacking  when  it  arrived.  I  recognize  Plaintiff’s  Exhibit 
10  which  was  put  in  evidence  as  a  memorandum  prepared 
by  me  as  to  the  location  of  the  Thacher  material  on  Sep¬ 
tember  18,  1929. 

Plaintiff’s  Exhibit  10  in  evidence  is  as  follows: 

“Location  of  Thacher  Material  September  16,  1929. 

(The  ‘group’  mentioned  are  those  listed  in  the  Inventory 
furnished  in  1927  to  Mr.  Coplin  Yaras,  attorney  for  the 
Executors  of  Mrs.  Thacher ’s  Will.) 

Printed  books: 

Incunabula  (Group  A) : 

(a)  Most  of  the  Fifteenth  Century  material  is 
shelved  in  Dr.  Richardson’s  office, — all  ex¬ 
cepting 
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(b)  161  of  the  works  which  are  shelved  in  Com¬ 
partment  14,  Rare  Book  Room. 

Books  about  Columbus,  early  American  voyages, 
early  Mexicana,  Ptolomies  (Group  A) : 

(a)  All  this  material  is  in  Dr.  Richardson’s 
office. 

Bibliographic  apparatus  (Group  A) : 

(a)  In  the  Rare  Book  Room. 

French  Revolution  (Group  E,  Section  I) : 

(a)  Case  No.  20,  North  Curtain. 

152  Exposition  internationale  de  Chicago  en  1893: 

(a)  Rapports.  35  vols.  (unbound)  (Group  B). 

In  Dr.  Richardson’s  Office. 

Autographs  and  documents: 

Relating  to  the  French  Revolution  (Group  E,  Sec¬ 
tion  il) : 

(a)  The  bulk  of  this  material  is  in  Safe  12, 
Manuscripts  Division,  in  filing  cases  made 
(in  1924)  for  this  particular  material. 

(b)  Some  47  of  the  documents  and  22  portraits 
are  on  exhibition  in  Case  4  (North  side)  and 
the  adjoining  (unnumbered)  case, — West 
North  Curtain  (Sec/ond  Floor). 

Royalties  and  other  personages  (Group  D) : 

(a)  In  Safe  12,  Manuscripts  Division. 

(b)  Some  26  of  the  documents  are  on  exhibition 
in  the  North  face  of  Case  6,  West  North 
Curtain  (Second  Floor). 

(c)  Some  few  pieces  are  in  Safe  2,  Manuscripts 
Division  (Pavilion  Room). 

Miscellanea : 

Fragment  of  the  ashes  of  Columbus  (Group  C) : 

On  exhibition,  N.  E.  corner,  West  Main  Hall, 
Second  Floor. 

Medals  (8)  (Group  C) : 

(a)  In  the  safe  in  the  Librarian’s  office. 

Album  of  postcards  relating  to  the  French  Revolu¬ 
tion  (Group  F) : 

(a)  Safe  12,  Manuscripts  Division.” 

To  the  best  of  my  knowledge  it  is  true  and  correct.  It 

purports  to  be  the  location  of  the  material  as  it  was  on  the 
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16th  of  September,  1929,  and  I  think  it  is  correct.  I  am 
not  aware  that  the  location  of  any  of  it  ^as  changed 

153  in  that  period  between  the  death  of  Mrs.  Thacher  on 
February  18, 1927,  and  the  date  of  the  memorandum, 

September  16, 1929.  It  is  possibly  true  that  the  161  incunab¬ 
ula  referred  to  there  had  been  in  exhibit  cases  but  had 
been  removed  to  the  Rare  Book  Room  during  the  period 
between  February  1927  and  September  1929Tand  that  I 
told  Mr.  Williams  so.  I  think  that  the  Rare  Book  Room 
was  open  for  use  in  July  1927,  before  which  tinfie  it  had  not 
contained  any  books  in  the  Thacher  collection]  According 
to  the  best  of  my  recollection  the  101  of  th6  incunabula 
were  put  in  that  room  in  July  1927  and  the  other  members 
needed  to  make  up  this  total  number  of  161  wqre  put  in  in 
February,  1929.  I  think  that  except  for  those  two  changes 
just  referred  to,  the  material  bequeathed  by  Mrs. 

154  Thacher  was  in  exactly  the  same  positio^i  at  the  time 
I  prepared  the  memorandum  that  it  was  at  the  time 

of  her  death.  ! 

I  came  to  prepare  this  memorandum  in  this  jwav :  I  think 
I  came  back  from  vacation  about  the  middle  0f  September 
and  found  that  this  question  had  been  brought  up  and  I 
prepared  a  statement  to  show  where  the  material  was  at 
that  time.  I  think  it  was  prepared  for  the  Use  of  every¬ 
body  interested,  so  as  to  refresh  their  memory  when  any 
of  these  points  arose.  In  other  words,  the  occasion  of  the 
preparation  of  the  memorandum  was  the  demand  which 
had  been  made  by  the  attorney  for  the  executors  a  few 
days  before. 

Thereafter  counsel  for  defendant  made  the  following 
statement : 

There  is  no  dispute  about  it  where  the  collections  were 
on  these  particular  dates.” 

Thereupon  the  following  occurred: 

Q.  Will  you  show  on  the  first  floor  plan  of  the  Library  of 
Congress  Building,  Plaintiffs’  Exhibit  13,  whelre  the  various 
places  referred  to  in  the  memorandum  of  September  16, 
1929,  are!  I  think  the  place  referred  to  is  Dr.  Richardson’s 
office,  is  it  not!  A.  Yes. 

Pursuant  to  an  adjournment,  the  following  proceedings 
took  place: 
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“Counsel  for  Plaintiffs:  Your  Honor,  I  think  that  per¬ 
haps  it  would  simplify  the  progress  of  this  case  if  at  this 
time  your  Honor  made  a  ruling  on  the  situation  as  to  the 
evidence  that  you  would  receive,  with  reference  to  the  situ¬ 
ation  before  and  after  September  6,  1929;  and  if  your 
Honor  is  willing,  I  would  like,  if  your  Honor  thinks  it 
proper,  to  discuss  that  point,  and  I  think  that  if  we 

155  came  to  a  final  ruling  on  that,  a  great  many  objec¬ 
tions  might  be  obviated. 

The  Court :  Are  you  going  to  off er  any  evidence  yourself 
as  to  the  situation  after  September  6th? 

Counsel  for  Plaintiffs:  No;  but  apparently  Mr.  Filielly 
is  making  an  effort  to  introduce  such  evidence  on  his  part, 
and  I  think  there  would  be  an  interminable  number  of  ob¬ 
jections  and  rulings;  and  if  we  fought  out  that  question 
now  it  would  simplify  the  progress  of  the  case. 

The  Court:  Frankly,  I  do  not  like  to  pass  on  questions 
until  we  get  to  them.  We  may  never  get  to  them.  If  you 
will  now  proceed  with  Dr.  Ashley,  I  suggest  you  go  ahead 
with  him,  and  then  when  an  effort  is  made  by  the  other 
side  to  offer  evidence  we  can  thresh  it  out  at  that  time.” 

At  the  close  of  the  last  session  it  had  been  agreed  bv 

counsel  that  the  witness  Ashlev  would  mark  on  the  floor 

* 

plans  of  the  Library  of  Congress  building  (Plaintiffs’  Ex¬ 
hibits  13  and  14)  the  location  of  the  various  parts  of  Mrs. 
Thacher’s  bequest  as  set  forth  in  the  memorandum  of 
September  16,  1929  (Plaintiffs’  Exhibit  10).  The  witness 
had  done  so.  The  markings  are  set  out  in  Appendix  E, 
part,  of  this  Bill  of  Exceptions.  The  witness  identified  his 
markings. 

Upon  direct  examination,  the  witness  further  testified: 

I  am  unable  to  mark  the  rare  book  room  location  since  no 
plan  of  that  floor  was  submitted  for  me  to  mark.  It  is  not 
on  the  second  floor.  It  is  at  the  top  of  the  northeast  stack, 
which  is  about  13  floors  from  the  ground,  reached  by 
elevator. 

Plaintiff’s  Exhibit ;3  is  a  copy  of  the  inventory  of  Group 
A  of  the  collection  deposited  in  the  Library,  in  April, 

156  1910.  It  is  in  evidence  and  made  part  of  this  bill  of 
exceptions  in  Appendix  B. 
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In  response  to  further  direct  examination  the  witness 
testified  in  substance  as  follows : 

The  books  which  are  enumerated  in  that  exhibit  are  the 
incunabula;  that  is,  the  Fifteenth  Century  IBooks,  printed 
before  the  year  1501;  and  the  early  Americana,  a  biblio¬ 
graphic  collection  that  Mr.  Thacher  had  assembled  for  his 
own  working  tools ;  and  some  miscellaneous  material. 
Incun&aula,  as  used  in  this  connection,  are  books  printed 
during  the  first  50  years  of  the  history  of  printing;  that  is, 
printed  some  time  between  the  years  1450  and  1501.  They 
are  quite  valuable.  The  entire  collection  was  appraised  at 
about  $355,000  in  June,  1927 ;  and  of  that  sum  $300,000  was 
set  down  as  the  value  of  the  921  volumes  of  incunabula. 
The  921  volumes  of  the  incunabula,  from  the  point  of  view 
of  commercial  value,  are  by  far  the  most  important  part 
of  the  collection.  Some  of  the  more  imports, nt  incunabula 
which  are  in  that  collection  are:  The  Durandus.  That  is 
a  book  by  William  Durand  describing  in  the  Latin  language 
the  ceremonies  and  the  ritual  of  the  Church.  It  was  the 
fourth  book  printed  with  a  date,  printed  in  the  year  1459. 
There  was  a  Cicero  printed  by  Peter  Shaeffer,  one  of  the 
very  early  printers;  and  there  was  a  Gower’s  Confession 
Amantis  that  was  printed  in  England  in  1483,, 

The  specialty  of  the  John  Boyd  Thacher  Collection  of 
incunabula  was  the  great  number  of  different  printing 
presses  that  were  employed  in  printing  these  books.  There 
have  been  something  more  than  six  hundred  presses  in 
Europe  before  1501  identified,  of  which  somewhere  in  the 
neighborhood  of  520  are  represented  in  this  collec- 
157  tion.  The  Thacher  Collection  is  v^ry  important 
from  the  point  of  view  of  representing  early  presses. 
The  incunabula  in  the  Thacher  Collection  are  rarities,  as 
that  expression  is  used  among  librarians.  A  rarity  in  book 
language  is  a  scarce  book,  one  of  which  it  is  difficult  to  find 
copies  in  the  market.  The  words  “rare  l^ook”  are  also 
used  to  describe  the  same  kind  of  book.  This  exhibit 
enumerated  also  the  Americana  in  the  Thacher  Collection. 
There  are  several  works  by  Peter  Martyr,  and  by  Eden, 
and  there  arc  two  copies  of  the  first  book  in  which  the  word 
“America”  ever  appeared  in  print — printed  in  the  year 
1501.  Of  the  Americana  in  the  collection  were  about  50  books 
to  the  best  of  my  present  recollection,  printed  before  the 
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year  1600  and  most  of  those  are  also  rarities  and  of  consider¬ 
able  commercial  value  and  although  not  of  so  much  value  as 
the  incunabula  they  are  important  books.  The  great  bulk 
of  the  incunabula  have  been  shelved  in  this  room  (indicat¬ 
ing)  which  was  designated  on  the  memorandum  of  Septem¬ 
ber  16  as  Dr.  Richardson’s  office.  The  rest  of  the  incu¬ 
nabula  were  in  the  rare  book  room  at  the  top  of  this  north¬ 
east  stack,  a  room  iit  which  there  were  some  thirty  steel 
separate  compartments  each  with  its  own  separate  lock, 
and  in  the  front  part  of  that  rare  book  room  was  an  en¬ 
closure  immediatelv  connected  with  it  in  which  books  were 

* 

served  to  those  who  wanted  to  see  them. 

The  furnishings  in  Dr.  Richardson’s  office,  referring  to 

the  period  before  September  26,  1929,  consisted  of  two 

tables  of  oak;  and  there  was  an  oak  desk  and  a  couple  of 

ordinary  chairs.  There  was  a  leather-covered  sofa  and  a 
* 

leather-covered  large  size  chair.  There  were  rugs  in  the 
room.  The  incunabula  were  in  wooden  cases  with 
158  glass  doors,  locked  cases.  The  room,  which  is  F-3, 
Dr.  Richardson’s  office — or  was  used  as  his  private 
office  bv  Dr.  Richardson  between  Mrs.  Thacher’s  death  and 
September,  1929.  He  also  had  another  office  in  another 
part  of  the  building  but  that  was  one  of  his  offices.  That 
section  of  the  Library  building  is  used  for  the  administra¬ 
tive  offices  of  the  Library.  There  are  other  administra- 
tive  offices.  This  (indicating)  is  the  office  of  the  secretary, 
and  this  is  the  private  office  of  the  Librarian  of  Congress, 
right  adjoining  this  corner  room.  My  office  is  right  here 
(indicating).  It  is  lettered  “3”.  This  room  “B-3”  on  the 
floor  plan  is  the  Librarian’s  office,  the  public  office.  Room 
D-3  was  the  office  of  the  secretary,  personally,  a  private 
office.  Room  C-3  is  the  public  office  of  the  secretary,  Plain¬ 
tiff’s  Exhibit  4  (Appendix  R)  is  what  was  submitted  to  the 
executors  in  June,  1927,  as  a  general  statement  as  to  the 
autographs  of  European  celebrities  and  rulers.  That  col¬ 
lection  contained  manuscript  documents  that  had  been 
signed  by  different  important  personages  in  the  history  of 
Europe  over  a  long  period  of  time.  There  were  photo¬ 
graphs  of  the  personages  and  newspaper  pictures.  A  great 
many  of  these  articles  were  manuscripts,  documents  and 
letters.  There  were  letters  from  various  Popes  and  vari¬ 
ous  sovereigns  of  Germany,  England,  France,  Italy, 
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Sweden,  Russia  and  Poland.  There  is  the  auiograph  of 
Queen  Elizabeth  and,  I  think,  one  of  Henry  VIII^  and  there 
are  other  autographs  connected  with  Queen  Victoria,  and 
several  others  of  sovereigns  in  between,  in  point  of  time. 
There  are  a  good  many  autographs  of  Napoleon 

159  Bonaparte.  They  go  back  before  Napoleon.  The 
autographs  have  not  been  handled  by  }ne  to  any 

great  extent.  They  were  filed  in  our  manuscripts  division, 
and  one  of  those  people  who  had  charge  of  it  could  tell  you 
more  about  them  than  I  can.  Exhibit  5  (Appendix  B)  is  a 
brief  list  of  books  and  pamphlets  relating  to  the  French 
Revolution.  Mr.  Thacher  was  greatly  interested  in  the 
subject  and  was  writing  a  book  on  the  French  Revolution 
at  the  time  of  his  death,  and  these  books  he  had  assembled 
for  the  sake  of  getting  out  of  them  the  infornjiation  that 
they  contained  about  the  French  Revolution  and  the  people 
who  were  concerned  in  it.  Plaintiff’s  Exhibit  6  (Appendix 
B)  is  a  list  of  the  John  Boyd  Thacher  collection  of  auto¬ 
graphs,  letters,  documents  by  personages  who  were  con¬ 
cerned  in  the  French  Revolution.  The  description  that  I 
would  give  is  much  the  same  as  that  which  I  gave  for  the 
European  personages,  except  that  the  persons  who  signed 
these  autographs,  documents  and  letters  and  £o  on  were 
interested  in  the  French  Revolution  and  the  causes  that  led 
up  to  the  French  Revolution.  That  is,  actual  participants* 

in  the  revolution.  The  French  Revolutionarv  books  were 

* 

kept  at  Case  20,  north  curtain.  These  cases  are  not  num¬ 
bered  on  this  diagram,  and  that  is  only  a  general  statement 
as  to  where  these  books  were.  That  is  the  general  location. 
This  was,  at  the  time  specified,  that  is  in  1929,  what  is 
known  in  the  library,  or  was  known,  as  the  Office;  that  is, 
the  place  where  we  kept  our  rarest  books — called  that  from 
the  old  times  in  the  Capitol  when  the  rare  books  were  kept 
in  Dr.  Spofford’s  office.  They  were  marked  ‘ 4 Office’ ’,  and 
the  name  has  followed  them.  The  autograph^  and  docu¬ 
ments  relating  to  the  French  Revolution  were  filed  here 
(indicating)  on  September  16,  1929,  in  the  manu- 

160  scripts  division.  The  statement  says  the  bulk  of 
this  material  is  in  Safe  12,  in  the  Manuscripts  Divi¬ 
sion  ;  747  of  the  documents  and  22  portraits  art  on  exhibi¬ 
tion.  It  is  in  the  exhibition  hall  adjoining  the  Manuscripts 
Division.  That  is  on  the  second  floor  corridor.  C-4  is  a 
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corridor.  Referring  to  C-4  on  the  second  floor  plan  of  the 
Library  of  Congress,  this  is  right  between  the  office  of  the 
Chief  of  the  Manuscripts  Division  and  the  Shrine  where  we 
exhibit  the  Declaration  of  Independence  and  the  Constitu¬ 
tion  of  the  United  States.  It  is  on  the  same  level  and  easily 
reached.  They  are  a  few  feet  apart. 

Interrogated  by  the  Court:  “Is  that  a  permanent  exhibit, 
or  is  that  something  that  varies  from  time  to  time,”  the 
witness  replied  “It  varies  from  time  to  time.” 

The  direct  examination  continued  in  substance  as  follows : 

At  this  point  (indicating)  we  had  a  number  of  autographs 
relating  to  the  French  Revolution.  They  had  been  on  ex¬ 
hibition  for  quite  a  considerable  period,  probably  the  manu¬ 
scripts  within  a  few  weeks  were  put  on  exhibition  after  the 
receipt  of  the  collection  of  autographs  relating  to  the  French 
Revolution.  I  think  that  was  in  the  spring  of  1921.  The 
autographs  of  royalties  and  other  personages,  as  referred 
to  in  this  memorandum,  were  in  Safe  12.  They  were  here 
(indicating),  along  \tith  the  main  body  of  the  autographs 
relating  to  the  French  Revolution.  This  lot  down  here  on 
exhibition  (indicating)  was  simply  a  selection.  About  25 
or  30  were  on  exhibition  in  those  two  cases  on  the  second 
floor  corridor.  On  the  photograph  of  the  outside  of  the 
building,  Dr.  Richardson’s  office  is  right  here  (indi- 
161  eating).  These  two  windows  look  out  from  his  office. 

The  rare  book  room  is  up  here  (indicating).  Case 
12,  (Manuscripts  Division)  on  this  floor,  about  at  that  point 
(indicating).  Case  20,  north  curtain  is  about  here,  about  in 
there  (indicating).  Case  6,  (west  north  curtain)  is  about  in 
here,  on  the  second  floor  (indicating). 

The  Library  building,  I  think,  is  something  over  400  feet 
in  length  and  350  feet  in  depth.  There  are  about  14  acres 
of  floor  space  in  the  Library  building.  There  are  a  hun¬ 
dred  and  sixty-eight  miles  of  shelving.  There  were  in  the 
neighborhood  of  4  million  books  in  the  Library  in  February, 
1927,  and  something  like  a  hundred  thousand  more  than 
that  by  September,  1929.  There  were  between  400,000  and 
500,000  sheets  of  manuscripts,  autographs  and  so  forth.  We 
have  a  vast  lot  of  material  at  the  Library.  In  February 
1927  there  were  at  least  50  cataloguers  in  the  employ  of  the 
Library,  a  few  more  perhaps  in  1928,  still  a  few  more,  per- 
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haps  10,  in  1929.  It  is  all  told  in  the  annual  reports  how 
many  books  were  catalogued  in  1927.  100, 0Q0  is  a  little 
large  for  that  period;  perhaps  about  90,000;  i)8,000  would 
be  possible. 

The  Rare  Book  Room  is  at  the  top  of  the  northeast  stack, 
a  stack  that  was  constructed  and  finished  and  readv  for  oc- 
cupancy  in  June  or  July,  1927.  It  occupies  the  central  part 
of  the  floor  and  it  has  a  marble  floor.  It  is  completely  sur¬ 
rounded  by  an  opaque  glass  case,  the  glass  being  interlined 
with  steel  netting.  The  inside  of  this  enclosure  is  divided 
into  two  parts;  one  is  a  reading  room  inside  of  a  wire  en¬ 
closure,  and  in  the  reading  room  bopks  that  are 
162  shelved  immediatelv  back  of  it  are  served  to  the 
scholars  and  other  people  who  come  there  to  study. 
They  are  where  they  can  always  be  under  observation  by 
two  or  three  attendants. 

Then  further  to  the  north  is  a  double  row  of  steel  com¬ 
partments,  about  thirty  in  number,  on  opposite  sides  of  the 
corridor,  which  is  about  six  feet  wide;  and  there  are  per¬ 
haps  15  or  18  of  those  compartments.  The  cjompartments 
are  all  alike.  Each  has  its  own  door  and  a  Separate  lock. 
The  key  of  one  door  not  unlocking  anv  other  dioors.  Inside 
of  each  compartment  is  a  little  corridor  running  at  right 
angles  to  the  main  corridor,  and  on  each  side  of  that  corri¬ 
dor  are  about  36  shelves,  steel  shelves,  on  which  the  rare 
books  are  held.  They  are  in  charge  of  a  custodian  who  has 
catalogues  there  and  can  readily  produce  an^  book  that  is 
shelved  there.  As  a  rule  persons  using  the  books  are  not 
admitted  into  that  part  of  the  rare  book  room  where  the 
steel  compartments  are.  It  is  unusual  to  admit  them. 
When  a  person  wants  a  book  he  makes  out  a  slip,  giving  the 
author  and  title  of  the  book,  and  its  number  it  he  knows  it, 
and  he  writes  on  the  slip  his  name  and  his  address  and  turns 
it  in  at  the  desk  and  is  invited  to  take  a  seat,  and  he  waits 
until  the  book  is  brought  by  the  custodian  frqm  its  place  in 
the  compartment. 

When  he  has  finished  with  the  book  he  turns  it  in  and  gets 
back  his  slip.  The  book  is  then  replaced  oil  the  shelves. 
This  place  where  the  persons  using  the  books  work  with 
them  is  all  surrounded  by  this  steel  grill.  Allien  a  person 
has  finished  using  the  books  that  he  has  beeh  working  on, 
and  starts  to  go  out,  he  has  to  go  out  through  [this  steel  grill 
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and  through  the  door.  And  the  attendant  sees 

163  whether  or  not  he  has  a  book  with  him.  Recently  I 
believe  the  great  libraries  have  a  great  deal  of  trouble 

with  people  stealing  rare  books.  These  extraordinary  ef¬ 
forts  in  the  erection  of  steel  shelves  and  cages  and  the  per¬ 
petual  custodians  are  for  the  purpose  of  preventing  the 
continuation  of  such  thefts.  I  think  the  Rare  Book  Room 
was  opened  about  July  1,  1927.  79,000,  which  is  the  figure 
set  out  in  the  annual  report,  is  the  book  capacity  of  the  Rare 
Book  Room.  I  can’t  tell  how  many  books  were  put  into  it 
in  July  1927.  The  books  were  brought  up  there  gradually 
from  the  office  and  then  the  custodian  would  go  through  the 
collections  of  the  Library  and  pick  out  other  books  that 
ought  to  be  there,  and  would  put  them  there. 

The  entire  collection  in  question  could  have  been  put  into 
the  Rare  Book  Room  in  1927  when  it  was  opened;  it  could 
have  been  taken  from  the  location  where  it  had  been  and 
moved  up  there.  The  whole  collection;  there  was  room 
there  for  all  of  it.  I  described  Dr.  Richardson’s  office  on 
the  ground  floor  as  containing  wooden  tables,  wooden  chairs, 
rugs  and  desks.  I  was  in  Dr.  Richardson’s  office  often  dur- 
ing  the  period  between  February  27th  and  September  1929. 
There  was  an  occasional  meeting  there  of  the  Council  of  the 
Allied  Learned  Societies.  This  oak  table  I  have  referred 
to  was  not  the  table  that  is  there  now.  It  w^as  not  as  long 
as  the  counsel  table  here.  About  three  fourths  as  long. 
There  were  chairs  around  it.  There  were  two  desks  in  the 
room.  I  do  not  recall  any  committee  meetings  of  executives 
of  the  Library  in  Dr.  Richardson’s  office  except  once  at  the 
time  of  the  Reclassification  Bill  and  its  institution.  Then 
there  was  a  meeting  there  of  the  faculty  of  the  Li- 

164  brarv,  if  you  might  call  it  that — the  chiefs  of  divi- 
sions — for  about  an  hour. 

Thereupon  the  following  ensued : 

“Q.  Dr.  Ashley,  which,  in  your  opinion,  would  be  the 
safer  place  for  the  custody  of  rare  books — Dr.  Richard¬ 
son ’s  office  or  the  Rare  Book  Room?  A.  I  do  not  think 
there  would  be  much  difference. 

Q.  You  cannot  think  there  would  be  much  difference  be¬ 
tween  this  place  with  wooden  furniture  to  which  people 
were  admitted  from  time  to  time,  and  these  steel  compart¬ 
ments  of  the  Rare  Rook  Room?  A.  Not  much. 
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Q.  Do  you  recall  our  interview  on  August  18,  1931?  A. 

I  recall  that  there  was  an  interview  at  that  time. 

Q.  Did  you  not  tell  me  at  that  time  that  the  Rare  Book 
Room  was  a  safer  place  for  the  custody  of  rar^  hooks  than 
Dr.  Richardson’s  office?  A.  I  do  not  recall  that  statement. 

Q.  Do  you  have  any  recollection  of  that?  A.  No  sir. 

Q.  If  I  told  you  that  I  remembered  it  very  distinctly, 
would  you  say  that  I  was  wrong?  A.  I  would  say  that  I 
did  not  remember  it. 

Q.  Wooden  shelves  are  inflammable,  of  course,  are 
thev  not? 

The  Court:  Don’t  you  think  you  have  pursued  that  far 
enough  ? 

The  Witness:  I  might  say  that  wooden  shelving  is  re¬ 
garded  as  better  for  a  library  than  steel  shelving.” 

165  Thereupon  the  direct  examination  continued: 

In  the  Rare  Book  Room  of  the  Librarv  of  Congress  the 
books  are  in  steel  shelves.  I  am  familiar  with  the  Rare 
Book  Room  of  the  Sterling  Library  at  Yale. 

My  impression  is  that  the  shelves  there  are  wood. 

Thereupon  the  following  ensued: 

“Q.  Would  it  surprise  you  to  learn  that  the  shelves 
there  are  all  steel? 

The  Court:  I  do  not  think  it  is  proper  to  continue  to 
argue  with  him  that  wav.  You  asked  for  his  recollection 
and  he  has  given  it  to  you.  If  it  is  wrong,  you  may  prove 
it  by  somebody  else.” 

The  witness  was  shown  and  he  identified  a  catalogue  of 
the  incunabula  in  the  collection  which  he  had  prepared 
in  1913,  that  was  published  in  the  fall  of  1915.  He  thought 
he  definitely  started  in  the  preparation  of  this  book,  in 
October,  1912.  He  did  not  recall  when  it  went  to  the  printer. 
It  came  back  from  the  printer  in  September,  ]L915. 

Whereupon  the  witness  was  shown  a  letteif  marked  for  ' 
identification  Plaintiff’s  Exhibit  15,  and  the  testimony  of 
the  witness  on  direct  examination  continued  in  substance 
as  follows : 

“Q.  Will  you  examine  Plaintiff’s  Exhibit  15  for  identifi¬ 
cation?  A.  Yes. 
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Q.  What  is  that?  A.  Plaintiff's  Exhibit  15  is  a  letter 
from  Dr.  Putnam,  the  Librarian  of  Congress,  to  Mrs. 
Thacher,  dated  Sunday,  the  19th  of  September,  1915.  That 
paragraph  does  not  refresh  my  recollection  as  to 

166  how  long  I  worked  on  that  catalogue.  It  reads: 
“Now  that  it  is  justified  by  expressions  so  generous, 

we  rejoice  and  so  will  Mr.  Ashley  who,  for  a  year  and  a 
half,  put  his  head,  his  heart,  and  incidentally,  his  eyes  and 
his  nerves,  into  the  editorship”. 

But  that  does  not  represent  the  total  length  of  time  that 
I  put  in  on  the  catalogue,  by  any  means.  That  represents 
an  approximation  of  the  total  amount  of  time  if  I  had 
kept  at  the  job  continuously  and  did  nothing  else. 

I  started  in  October  1912.  There  is  a  great  deal  more 
in  the  preparation  of  a  book  than  the  mere  composition  of 
it.  It  has  to  go  to  the  printing  office,  and  when  it  comes 
back  it  has  to  be  verv,  verv  carefullv  revised,  and  revised 
over  and  over  again.  I  did  not  work  on  that  during  the 
evenings  onlv.  I  verv  likelv  did  sav  in  the  preface  that  it 
was  an  evenings’  avocation — meaning  thereby  that  it  con¬ 
sumed  a  great  deal  of  my  own  personal  time  as  well  as 
official  time.  Quite  possibly  I  did  say  in  the  preface  to  the 
catalogue  that  it  was  extra-official  time.  The  preface  will 
speak  for  itself.  (The  preface  is  set  out  as  part  of  this 
Bill  of  Exceptions  in  Appendix  F).  It  was  a  general  ex¬ 
pression  without  any  attempt  to  give  the  number  of  hours 
that  I  had  spent  on  the  job.  I  was  carrying  on  my  regular 
duties  at  the  Library  at  the  same  time.  During  that  time  I 
held  the  position  of  Chief  of  the  Division  of  Accessions.  I 
prepared  the  catalogue  in  addition  to  carrying  on  such 
duties.  As  far  as  the  printed  books  are  concerned,  from 
the  point  of  view  of  cataloguing,  the  substantial  part  of 
the  collection  was  the  incunabula.  That  is,  it  is  a  great 
deal  more  difficult  and  requires  more  time  and  energy 

167  to  catalogue  the  incunabula  than  the  rest  of  the 
printed  books  in  the  collection.  I  do  not  know  if  any 

cataloguing  of  the  Americana  in  the  collection  which  was 
done  bv  the  Librarv  authorities  or  by  anvone  else  during 
the  period  between  February,  1927,  and  September,  1929. 
The  Librarv  has  in  its  own  collection,  and  has  had  for  a 
great  many  years,  quite  a  number  of  those  books ;  and  has 
catalogued  them  and  filed  the  cards  in  the  catalog. 
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Thereupon  a  box  of  cards  marked  for  identification 
Plaintiff’s  Exhibit  16,  was  shown  to  the  witness  and  identi¬ 
fied  as  the  first  part  of  Mr.  Thacher ’s  card  index  of  the 
autographs  relating  to  the  French  Revolution,  beginning 
with  A  and  going  down  through  K. 

A  box  of  cards  marked  for  identification  PLaintiff’s  Ex¬ 
hibit  17  was  shown  to  the  witness  and  identified  as  the 
concluding  part  of  that  same  alphabet.  Those  cards  were 
sent  to  the  Library  at  the  time  that  the  loans  were  made 
by  Mrs.  Thacher  and  they  have  remained  there  ever  since. 
This  rotates  to  the  autographs  and  manuscripts  dealing 
with  the  French  Revolution.  Mrs.  Thacher  [did  not  send 
cards  relating  to  the  Americana  at  the  time  the  Americana 
were  loaned  nor  did  she  send  cards  relating  to  the  French 
Revolutionary  books  at  the  time  that  the  loan  pf  the  French 
Revolutionary  books  was  made.  She  did  senq  cards  of  the 
autographs  of  the  European  rulers  and  celebrities  at  the 
time  that  the  loan  of  those  was  made. 

168  The  cards  that  she  sent  at  that  time  are  in  that 
box  that  has  a  cover  (indicating),  marked  “Herbert 
Putnam,  Librarian  of  Congress”.  The  box  of  cards  re¬ 
ferred  to  marked  for  identification  Plaintiff’s  Exhibit  18 
for  identification,  was  shown  to  the  witness  and  identified 
as  containing  the  cards  which  Mrs.  Thacher  sent  at  the 
time  she  made  the  loans  of  the  autographs  of  the  European 
rule-s.  Those  cards  have  been  in  the  possession  of  the 
Librarv  ever  since.  A  box  of  cards  marked  for  identifica- 
tion  Plaintiff’s  Exhibit  19  was  shown  to  th^  witness  and 
identified  as  a  catalog  made  by  an  assistant  in  the  Library 
of  Congress  in  the  year  1910  at  the  time  of  the  original 
loan  of  the  miscellaneous  books  in  the  collection  relating 
to  early  Americana,  bibliography,  and  miscellaneous  books. 
A  box  of  cards  was  marked  for  identification  Plaintiff’s 
Exhibit  20  and  was  shown  to  the  witness  and  identified  as 

a  brief  index  card,  set  of  cards,  that  were  sent  bv  Mrs. 

_ _  '  •> 

Thacher  with  the  Fifteenth  Century  books,  listing  those 
books,  and  the  cards  being  arranged  here  by  the  city  in 
which  the  corresponding  books  were  printed.  That  is,  there 
are  cards  here  for  Freiburg,  Gutenburg,  Toledo,  Rome, 
Paris,  Munich  and  so  forth. 

Thereupon  Plaintiffs’  Exhibits  16,  17,  18,  19  and  20  for 
identification  were  offered  and  received  in  evidence.  Thev 
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are  incorporated  by  reference  as  part  of  this  Bill  of  Ex¬ 
ceptions,  and  are  noted  in  a  memorandum  (Appendix  G). 

Whereupon  the  testimony  of  the  witness  on  direct 

169  examination  continued  in  substance  as  follows: 

I  do  not  know  of  any  cards  which  were  prepared 
with  respect  to  the  material  left  by  Mrs.  Thacher  in  the 
5th  paragraph  of  her  will  by  the  Library  authorities  during 
the  period  between  February  1927  and  September  1929. 

I  would  probably  know  of  them  if  any  had  been  prepared. 
The  only  cards  which  the  Library  authorities  had  on  Sep¬ 
tember  6,  1929,  relating  to  this  collection  were  the  same 

cards  which  thev  had  in  February  1927.  I  don’t  know  of 

•>  » 

anv  cataloging  which  was  done  bv  the  Library  authorities 
of  the  material  in  the  Thacher  collection  other  than  the 
incunabula  during  the  period  between  February,  1927,  and 
September,  1929.  I  was  not  requested  to  do  any  catalog¬ 
ing  during  that  period.  I  do  not  know  of  anybody  having 
been  requested  to  do  any  cataloging  of  material  left  by 
Mrs.  Thacher  between  February  1927  and  July  1929,  when 
I  left  the  city. 

We  have  a  staff  of  employees  whose  function  it  is  to 
carry  books  etc.  from  our  part  of  the  Library  Building 
to  another.  As  to  how  long  it  would  take  to  move  the  ma¬ 
terial  bequeathed  by  the  5th  paragraph  of  Mrs.  Thacher ’s 
will  into  one  place  in  the  Library  Building  during  the  period 
between  February  1927  and  September  1929,  to  do  it  prop¬ 
erly  with  due  regard  to  safety  of  the  material  and  its  se¬ 
curity  and  so  on,  it  might  have  taken  a  week. 

Whereupon  the  following  ensued: 

Cross-examination  of  Frederick  William  Ashley. 

By  Counsel  for  Defendant: 

170  “Q.  Mr.  Ashley,  I  didn’t  know  that  I  was  going 
to  have  the  pleasure  of  cross-examining  you.  I  will 

be  as  easy  as  I  can  on  you.  A.  Go  as  far  as  you  please.” 

Thereupon  on  cross-examination  the  witness  testified  in 
substance  as  follows: 

I  went  to  Albany  back  around  1910  and  packed  this 
valuable  collection  of  incunabula  and  had  them  brought 
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down  here  to  the  Library.  On  that  occasion  I  met  Mrs. 
Thacher. 

Thereupon  the  following  ensued: 

“Q.  Where  was  the  collection  and  how  did  you  take  it 
and  pack  it! 

Counsel  for  Plaintiffs:  Your  Honor,  I  asked  that  ques¬ 
tion  of  Mr.  Ashley  merely  for  the  sake  of  showing  the  fact 
that  he  had  been  acquainted  with  the  Thachef  collection 
from  as  early  as  1910.  It  was  only  a  question  of  qualify¬ 
ing  him  to  speak  about  the  Thacher  collection.  I  don’t 
think  that  a  long  examination  is  proper. 

Counsel  for  Defendant :  I  am  not  going  to  b^  very  long. 
But  I  think  it  was  an  unqualified  question.  I  will  get 
through  it  as  quickly  as  I  can. 

Counsel  for  Plaintiffs:  We  have  a  very  simple  issue  in 
this  case;  and  I  think  that  to  drag  out  these  proceedings 
is  only  going  to  confuse  the  jury.  In  fact,  I  was  hardly 
able  to  follow  the  case  myself  at  some  times.  I  object  to 
the  question. 

The  Court :  I  don’t  know  what  he  is  going  tq  say.  I  will 
let  him  answer. 

Counsel  for  Plaintiffs:  Exception.” 

Whereupon,  over  the  plaintiffs’  objection  ai^d  exception, 
the  following  testimony  was  given  by  the  witness  on 
171  cross-examination : 

I  arrived  in  Albany  on  the  14th  of  April  1910;  and  re¬ 
ported  to  Mrs.  Thacher  at  her  residence  at  5  South  Hawk 
Street;  and  presented  the  letter  of  introduction  that  the 
Librarian  gave  me.  She  was  aware  of  my  coming,  and  she 
received  me  very  cordially.  We  got  to  work  immediately 
that  day.  The  packing  cases  had  been  sent  op  from  Wash¬ 
ington  and  were  stored  in  her  house.  I  found  the  collec¬ 
tion  of  books,  as  she  said,  and  autographs  ajnd  letters  all 
over  the  house.  There  were  incunabula  in  thi  halls,  and  in 
the  sitting  room  and  in  Mr.  Thacher ’s  study,  and  I  think 
there  were  some  in  one  of  the  bedrooms.  In  fact,  there  was 
some  of  it  in  safety  deposit  at  a  bank  in  the  City  of  Albany, 
the  rarest  of  it.  That  was  the  first  deposit}  that  came  to 
the  Library  of  Congress — that  she  assisted  ine  in  packing 
in  1910.  In  1913  some  additional  bits  were  slent  and  added 
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to  the  collection,  loans  on  the  part  of  Mrs.  Thacher.  Loans 
relating  to  Christopher  Columbus  and  some  medals.  In 
1915  there  were  still  more  additional  material  sent  to  the 
Library  of  Congress,  loans  made  —  Mrs.  Thacher.  Auto¬ 
graphs  of  European  celebrities.  In  1921  we  had  one  or 
more  additional  loans,  and  that  was  the  final  loan  or  loans 
which  were  made. 

Thereupon  the  following  ensued : 

“Q.  Now  between  1910  and  1921  was  there  a  continuous 
correspondence  between  Mrs.  Thacher  and  the  Librarian 
of  Congress?  A.  Yes. 

Counsel  for  Plaintiffs:  Your  Honor,  I  object  to  that 
question  and  move  to  strike  out  the  answer.  There 
172  was  a  correspondence  unquestionably.  It  is  ex¬ 
tremely  voluminous - 

The  Court :  Are  you  going  to  go  any  further  with  that? 

Counsel  for  Defendant :  No.  I  am  not. 

The  Court:  If  that  is  the  only  question,  I  will  allow  it  to 
stand.  It  appears  in  the  case  many  times  before  that  there 
was  correspondence  in  that  period.  I  will  deny  your 
motion”. 

To  wilich  ruling  an  exception  was  duly  noted. 

Thereupon  Defendant’s  Exhibits  for  identification  6  and 
7  were  shown  to  the  witness  who  testified  in  substance  as 
follows : 

These  are  photographs  of  the  exhibit  of  autographs  of 
the  French  Revolution  that  was  in  place  in  August  and 
September,  1929.  There  appear  the  words  “  Thacher  Col¬ 
lection”  or  “Collection  of  John  Boyd  Thacher”  on  the  top 
of  one  of  these  cases.  It  says  “Autographs  of  the  French 
Revolution  selected  from  the  John  Boyd  Thacher  collec¬ 
tion”.  On  the  other  one  it  says  the  same  thing.  I  am  cer¬ 
tain  that  those  cards  appeared  on  those  collections  between 
1927  and  1929. 

Thereupon  the  Court  interposed  : 

“The  Court:  Let  the  jury  see  them.  Let  the  jury  pass 
them  around. 

(Counsel  for  defendant  handed  the  jury  the  photographs 
referred  to.) 
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Counsel  for  Plaintiffs:  Your  Honor,  those  photographs 
have  not  been  offered  in  evidence.  I  think  that  the ’offer 
in  evidence  should  be  made  before  the  photographs 

173  are  given  to  the  jury. 

Counsel  for  Defendant:  I  have  no  objection.  I 
will  offer  them. 

The  Court :  They  may  be  received. ’  9 

Defendant’s  Exhibits  6  and  7  for  identification  were 
thereupon  received  in  evidence,  over  the  objection  and  ex¬ 
ception  of  plaintiffs.  The  photographs  as  received  are  set 
out  as  part  of  this  Bill  of  Exceptions  in  Appehdix  H. 

Cross-examination  of  the  witness  continued  in  substance 
as  follows :  ! 

With  respect  to  the  manuscript  room  itself,  this  Case  11 
or  12,  I  am  familiar  with  the  general  set-up  there  in  the 
period  1927  to  1929. 

(Thereupon  the  witness  was  shown  a  photograph  marked 
for  identification  Defendant’s  Exhibit  No.  11.) 

This  is  a  photograph  of  the  collection  of  the  autographs 
of  the  French  Revolution  and  of  European  celebrities  as  it 
appeared  in  the  summer  of  1929.  It  had  been  there  since 
1921.  With  respect  to  the  outer  part  of  th^t  there  was  a 
glass  door  on  that  particular  section  of  thdt  case.  It  is 
open  in  this  picture.  There  was  a  lock  on  that  glass  door. 
Each  one  of  those  cases  has  the  word  “Ttacher”  on  it. 
There  are  twenty-three  cases. 

(The  witness  was  shown  a  portfolio  marked  for  identifi¬ 
cation  Defendant’s  Exhibit  12.) 

This  is  one  of  the  portfolios  which  the  Library  had  made 
immediately  after  the  receipt  of  the  collection,  of  which  a 
part  was  stored  in  this.  I  can  identify  that  as  one  of  the 
portfolios  depicted  in  the  picture.  This  collection  is  on 
shelves  in  the  first  balcony  in  the  manuscripts  division. 
It  faces  the  east.  It  is  the  second  case  froijn  the  window. 
It  is  located  in  a  part  of  the  building  that  adjoins  a 

174  courtyard  on  this  side  (indicating) ;  ^nd  that  court¬ 
yard  is  enclosed  on  the  east  side  by  a  high  wall, 

which  is  way  up  above  this  part  of  the  building.  I  feel 
very  sure  that  the  sun  never  could  have  gotten  in  here  ex¬ 
cept  for  a  few  days  in  the  year,  and  then  only  inside  of  this 
place  here  (indicating). 
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The  collection  was  in  a  section  that  adjoined  a  section 
which  came  up  high  so  that  practically  no  sun  had  ever 
reached  it. 

Thereupon,  over  plaintiffs’  objection  and  exception,  De¬ 
fendant’s  Exhibit  11  was  offered  and  received  in  evidence. 
The  evidence  so  received  is  set  out  as  part  of  this  bill  of 
exceptions  (Appendix  Q). 

Thereupon  a  paper  marked  for  identification  Defend¬ 
ant’s  Exhibit  13  was  identified  by  the  witness  as  a  photo¬ 
graph  of  one  side  of  compartment  Number  14  in  the  rare 
book  collection,  rare  book  room.  This  is  the  160  books  in 
the  John  Boyd  Thacher  collection  as  they  were  shelved 
in  that  Compartment  14. 

We  did  not  have  any  other  John  Boyd  Thacher  collection 
in  the  Library. 

This  collection  has  been  known  during  the  entire  time 
from  1910  on  bv  the  name  John  Bovd  Thacher  collection. 
I  have  visited  the  rare  book  room  and  this  particular  part 
of  the  John  Boyd  Thacher  collection  between  this  period, 
say,  1927  to  1929  or  thereabout.  To  the  best  of  my  recol¬ 
lection,  that  depicts  the  way  those  books  were  arranged. 
I  am  referring  to  the  161  incunabula  of  the  John  Boyd 
Thacher  collection.  Those  books  were  not  commingled  in 
anv  wav  with  other  incunabula  or  with  other  books.  None 
of  the  John  Boyd  Thacher  collection  had  been  commingled 
or  confused  in  any  way  with  any  other  books.  In  my 
opinion  it  was  always  maintained  and  kept  together 
175  as  an  entire  collection.  I  do  not  know  of  any  articles 
in  the  John  Boyd  Thacher  collection  ever  having 
been  lost  or  burned. 

Defendant’s  Exhibit  13  for  identification  was  thereupon 
received  in  evidence.  It  is  set  out  as  part  of  this  Bill  of 
Exceptions  in  Appendix  I. 

The  portfolio  marked  for  identification  Defendant’s  Ex¬ 
hibit  12  was  received  in  evidence.  It  is  incorporated  by 
reference  in  this  Bill  of  Exceptions  and  is  noted  in  a 
memorandum  Appendix  J. 

A  book  marked  for  identification  Defendant’s  Exhibit 
14  was  shown  to  the  witness  and  identified  as  a  copy  of 
Gower’s  “Confessio  Amantis”,  that  is,  “Lover’s  Confes¬ 
sion”,  by  John  Gower,  in  Middle  English,  printed  by  Wil¬ 
liam  Caxton,  in  the  year  1483. 
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Cross-examination  of  the  witness  continued  in  substance 
as  follows : 

Caxton  was  the  first  printer  who  printed  books  in  mov¬ 
able  type  in  the  island  of  England.  I  have  seen  that  par¬ 
ticular  book  plate  on  Defendant’s  Exhibit  14  for  identifi¬ 
cation  before.  This  is  one  of  the  book  plates  which  Mrs. 
Thacher  had  designed  and  printed  by  Tiffany’s  in  New 
York  in  the  year  1913,  three  years  after  the  iricunabula  had 
been  in  the  Library  of  Congress. 

They  were  all  put  in  the  incunabula  soon  atter  the  stock 
of  plates  was  received. 

There  were  other  books  in  the  rare  book  ^oom — Ameri¬ 
cana. 

All  the  Americana  had  this  particular  mark  in  them. 

176  Thereupon  the  following  ensued: 

“Q.  Now,  Mr.  Ashley,  if  a  collection  had  been  sent  to 
the  Library  of  Congress  without  any  particular  conditions 
affixed  to  it,  such  as  keeping  it  together  and  in  an  entire 
collection,  how  would  you  have  treated  the  collection,  sir? 

Counsel  for  Plaintiffs:  Your  Honor,  that  is  a  hypotheti¬ 
cal  question ;  and  I  think  it  is  objectionable.  The  question 
is,  how  was  this  collection  treated;  whether  not  the  con¬ 
ditions  of  the  will  were  conformed  to. 

The  Court:  Suppose  you  come  to  the  bench.” 

(Whereupon  the  following  proceedings  wire  had  at  the 
bench,  out  of  hearing  of  the  jury:) 

“The  Court:  What  would  he  say? 

Counsel  for  Defendant:  He  would  say  that  the  incunab¬ 
ula  would  be  put  with  other  incunabula,  {he  Americana 
with  other  Americana,  the  Columbus  books  with  other  Co¬ 
lumbus  books,  and  the  French  Revolution  bcfoks  with  other 
French  Revolution  books;  and  go  to  the  [reading  room. 
They  would  be  catalogued  just  the  same  as  any  other  books 
in  the  Library.  ! 

The  Court :  I  suppose  that  the  question  tl{at  both  of  you 
have  in  mind  is  what  is  meant  by  ‘keeping  them  together’. 

Counsel  for  Defendant:  But  he  has  brohght  out  on  di¬ 
rect  examination  that  the  collection  is  in  seven  or  eight 
parts  of  the  Library.  I  just  want  to  bripg  out  that  al- 
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though  it  was,  it  was  kept  together  as  an  entire  collection. 
It  all  has  a  bearing  on  the  alleged  breaches. 

Counsel  for  Plaintiffs :  But  it  was  not  kept  in  one  place. 

Counsel  for  Defendant:  I  want  to  show  on  the 
177  other  hand  how  it  would  have  been  treated  if  it  were 
not  an  entire  collection. 

Counsel  for  Plaintiffs:  But  it  was  not  treated  that  way. 

Counsel  for  Defendant:  Your  Honor,  I  will  do  this:  I 
will  save  time  and  stop  here.  I  am  going  to  put  in  evi¬ 
dence  in  my  case  in  chief  which  will  handle  it  anyway,  if 
we  want  to  go  that  far. 

The  Court:  All  right.’ ’ 

(Whereupon  the  proceedings  at  the  bench  were  con¬ 
cluded.) 

Whereupon  Defendant’s  Exhibit  14  for  identification  was 
received  in  evidence.  It  is  incorporated  in  this  Bill  of  Ex¬ 
ceptions  by  ref erence  i  and  is  noted  in  a  memorandum  Ap¬ 
pendix  K. 

Thereupon  the  following  ensued: 

“Q.  Mr.  Ashley,  during  the  time  that  you  were  ac¬ 
quainted  with  the  John  Boyd  Thacher  collection,  state 
whether  or  not  in  your  opinion,  all  possible  precautions 
necessary  for  the  preservation  and  safety  of  the  collec¬ 
tion  were  observed  by  the  attendants  and  officers  of  the 
Librarv  of  Congress.  A.  Yes.  Thev  were. 

Q.  Now,  between  the  years  1910,  Mr.  Ashley,  and  1921, 
state  whether  or  not  on  one  or  more  occasions  Mrs. 
Thacher  visited  the  Library.  A.  Yes. 

Counsel  for  Plaintiffs:  I  object  to  that. 

The  question  of  Mrs.  Thacher ’s  intentions  was 
178  controlled  by  her  will.  It  is  not  that  I  am  afraid 
of  it.  But  if  we  are  going  to  go  into  the  question 
of  all  that  Mrs.  Thacher  did  or  said  in  her  letters  to  the 
Library  we  have  a  suitcase  full  of  that  material. 

Now,  the  fruit  of  her  inclinations  was  embodied  in  her 
will.  The  rule  is  very  strict  that  a  will  controls  as  to  the 
intention  of  the  testatrix.  Now,  why  go  into  all  this  back¬ 
ground? 

She  knew  what  she  wanted  when  she  wrote  her  will. 
There  is  no  question  but  what  she  was  in  full  possession 
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of  her  faculties.  She  knew  all  these  things.  She  had  made 
up  her  mind  as  to  the  handling  of  this  material.  I  see  no 
necessity  of  going  into  all  this  that  was  embodied  in  her 
will.  If  we  are  going  to  go  into  that  subject,  we  will  never 
come  to  an  end. 

(The  following  proceedings  were  had  at  the  bench,  out 
of  hearing  of  the  jury:) 

Counsel  for  Defendant:  Here  is  our  situatioij,  as  I  see 
it.  There  is  already  in  evidence  a  letter.  I  think  it  is  the 
one  of  October  9.  I  am  not  sure  of  the  year.  It  will  be 
in  1929.  Yes,  it  was.  It  was  from  Mr.  Yaras.  I  am  going 
to  ask  him  about  it  in  cross-examination  by  the  way.  In 
that  letter  there  was  a  little  argument  bearing  oh  the  ques¬ 
tion  that  went  on  between  him  and  the  Librarian  before 
there  was  the  position  of  a  flat  refusal;  and  tlje  question 
of  her  intentions  came  in.  The  Librarian  said  that  he  knew 
what  her  intentions  were,  and  that  he  construed  the  will 
according  to  those  intentions,  the  big  intention  being  to 
make  this  particular  collection  a  memorial  tq  her  hus¬ 
band. 

179  The  Court:  What  will  the  Doctor  sav? 

* 

Counsel  for  Defendant:  He  will  sav  that  she  saw 

%/ 

the  collection  at  the  Library  and  was  satisfied  with  it. 

The  Court:  You  don’t  attack  her  mentality,  do  vou? 

Counsel  for  Defendant  :  Oh,  no. 

Counsel  for  Plaintiffs:  It  is  totally  incompetent  under 
the  statute  which  is  in  existence  in  the  District  of  Colum¬ 
bia,  which  forbids  Dr.  Ashley  or  Dr.  Putnam  br  anybody 
else  on  the  other  side  of  the  question  from  testifying  to 
Mrs.  Thacher’s  conversations  and  transactions  with  Mrs. 
Thacher.  It  absolutely  forbids  it  very  clearly.  I  want 
that  objection  to  appear  on  the  record. 

Counsel  for  Defendant :  It  is  Section  1064. 

The  Court :  That  is  as  to  other  parties.  That  might  cut 

out  Dr.  Putnam,  but  it  would  not  cut  out  Dr.  Ashlev. 

'  * 

I  will  overrule  that  motion  and  give  you  an  exception 
on  that.  I  don’t  think  there  is  anything  to  that.  But  the 
question  in  my  mind  is  whether  you  can  construe  the  will 
by  the  statements  or  conduct  of  the  testatrix. 

Counsel  for  Plaintiffs:  Your  Honor,  there  qre  decisions 
on  that.  They  are  very  strict.  They  are  very  strict  in  the 
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District  of  Columbia.  I  can  show  your  Honor  cases 

180  if  vour  Honor  is  interested,  deciding  that  the  will 
embodies  the  experience  and  the  consideration  of 

the  testatrix. 

The  Court:  What  is  the  ground  for  the  objection?  What 
is  the  ground  for  the  decision? 

Counsel  for  Plaintiffs:  The  ground  of  evidence  is  that. 
Mr.  Fihelly  offered  extrinsic  evidence  as  to  what  was  her 
will,  extrinsic  of  the  will.  The  will  speaks  for  itself.  It 
uses  ordinary,  understandable,  human  language.  I  sec  no 
reason  whv - 

*  j 

Counsel  for  Defendant:  A  substantial  compliance  with 
the  will  is  all  that  is  necessarv. 

Our  defense  is  this:  Dr.  Putnam  will  say  when  he  takes 
the  stand — I  don’t  mind  giving  the  defense  now — he  will 
say  that  he  thought  it  was  a  reasonable  interpretation  in 
view  of  the  fact  .that  the  woman  knew  what  was  going  on ; 
that  he  was  trying  to  comply  with  what  he  knew  she 
wanted — to  make  thisi  a  memorial  to  her  husband. 

The  Court:  I  will  postpone  decision  on  this.” 

181  The  following  proceedings  ensued  in  the  presence 
and  hearing  of  the  jury : 

The  testimony  of  the  witness  in  response  to  cross- 
examination  by  counsel  for  the  defendant  continued  in  sub¬ 
stance  as  follows: 

I  have  known  Dr.  Richardson  for  thirty  vears.  He  was, 
for  manv  vears,  Librarian  of  Princeton  University.  TTe 
has  retired  from  that  office  now.  He  was  President  of  the 
American  Library  Association.  He  is  a  verv  well-known 

f  •/ 

man  throughout  the  library  world,  and  since  1925  he  has 
been  the  consultant  in  Research  and  Bibliography  at  the 
Library  of  Congress.  He  had  a  desk  there  in  the  room  in 
which  the  bulk  of  the  John  Boyd  Thacher  Collection  was 
contained,  since  the  time  he  entered  the  Library  service  in 
1925,  down  to  about  March  of  1930.  During  that  period 
the  room  was  kept  locked  and  the  cases  in  that  room  in 
which  were  the  incunabula  and  the  Americana  were  kept 
locked  and  I  believe  Dr.  Richardson  did  not  have  a  kev 
to  those  cases.  Dr.  Richardson’s  presence  there  added  to 
the  security  of  the  Collection,  in  that  there  was  a  scholar 
in  the  room,  a  well-known  scholar,  who  thoroughly  under- 
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stood  the  value  of  those  books,  and  understood  what  they 
meant.  It  added  some  dignity  to  the  Collection.  I  recall 
at  one  time  Dr.  Richardson  held  a  lecture  with]  respect  to 
the  history  of  books  in  that  room.  Thereupon  the  follow¬ 
ing  ensued : 

“Q.  And,  in  your  opinion,  sir,  was  that  a  fitting  room 
in  which  to  hold  such  a  lecture?  A.  Yes,  sir. 

Counsel  for  the  Plaintiffs:  I  don’t  think  that  is  ad¬ 
missible.  It  is  not  a  question - 

The  Court  (interposing) :  He  has  answ 
leave  it  in  and  give  you  an  exception.” 

The  witness  continued  his  testimonv  on 
tion  substantially  as  follows: 

Of  course,  a  history  of  books  would  liave  to  con- 
182  sider  the  Incunabula  that  began  with  the  beginning 
of  printing.  Incunabula  means  cradle  books.  I  am 
familiar  with  the  furnishings  in  that  room  during  the 
period,  say  from  1927  to  1929.  I  recall  there  was  a  leather 
sofa  and  a  leather  chair  or  chairs  to  go  with  that  particular 
sofa.  It  was  a  heavy  leather  sofa.  There  was  nothing 
about  the  furnishings  of  that  room  which  in  knv  way,  so 
far  as  I  know,  detracted  from  the  safety  of  th^  Collection, 
nor  was  there  anything,  so  far  as  I  am  aware,  or  knew  of, 
about  that  sofa,  or  the  furnishings,  which  mjiglit  become 
inflammable,  anv  more  than  anvthing  else  in  the  Librarv. 
I  never  heard  of  there  being  any  fire  in  the  room  and  I 
never  knew  of  anyone  having  gone  to  sleep  there  with  a 
cigarette  in  his  mouth. 

On  August  9,  1929  there  were  nine  cases  devoted  to  In¬ 
cunabula.  There  wrere  four  or  five  devoted  to  Americana, 
and  the  Miscellaneous  Books,  and  then,  at  the  north  end 
of  the  room,  there  were  six  cases,  but  they  wre^e  not  behind 
glass;  so  that,  on  August  9,  1929,  there  vT<tre,  roughly, 
about  15  cases  in  that  room.  Eight  cases  contained  In¬ 
cunabula.  This  particular  room  is  right  next  to  the  pri¬ 
vate  office  of  Dr.  Putnam,  the  Librarian  of  Congress.  Right 
next  to  his  private  office  is  my  office. 

I 

Thereupon  the  following  ensued: 

“Q.  And,  state  whether  or  not  you  were  in  your  office 
practically  all  the  time.  A.  Yes. 
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Q.  State  whether  or  not,  during  the  time  that  you  have 
been  there,  you  have  watched,  and  observed  as  best  you 
could,  for  the  Thacher  Collection,  and  the  room  in  which 
it  was,  as  to  its  safety  and  preservation?  A.  That  is  true. 
There  were  9 - ” 

The  witness  continued  in  substance  as  follows : 

This  entire  collection  was  one  which  was  of  more  in¬ 
terest  to  the  student  than  to  the  casual  reader,  and  was  so 
regarded  bv  the  Librarv  of  Congress.  There  are  a  great 
many  well-known  catalogues  of  Incunabula. 

Thereupon  the  following  ensued: 

“ Q .  And,  in  any  well-known  catalogue  of  Incunabula,  is 
the  John  Bovd  Thacher  Collection  mentioned? 

“Counsel  for  Plaintiffs:  The  question  is  about  the  cata¬ 
logue  in  this  case.  I  don’t  think  other  catalogues  are 
relevant. 

‘  ‘  The  Court :  I  will  permit  the  question  and  give  you  an 
exception. 

183  “The  Witness:  In  the  year  1919,  the  Bibliographi¬ 
cal  Society  of  America  published  a  census  of  15th 
Centurv  books,  owned  in  America.  Thev  found  that  there 
were  about  twelve  thousand  works  owned  in  America,  and 
in  that  catalogue  all  the  Incunabula  that  were  definitely 
owned  by  the  Library  of  Congress  were  listed,  each  under 
its  own  title,  and  in  addition  to  that,  every  Thacher  Incunab¬ 
ula  was  also  listed  separately,  so  that  everywhere,  all  over 
the  United  States,  any  collector  that  was  interested  at  all 
in  that  subject  had  a  copy  of  that  catalogue,  and  could  tell 
instantly  what  was  in  the  Thacher  Collection,  and  what,  in 
addition,  was  in  the  Librarv  Collection.” 

/  J 

i 

The  testimonv  of ‘the  witness  on  cross-examination  con- 

* 

tinued  in  substance  as  follows: 

Each  volume  owned  bv  the  Librarv  had  in  the  entrv  of  it, 
after  the  other  information,  “L.  C.”  meaning  the  Library 
of  Congress  owned  a  copy  of  that  book,  and  every  Thacher 
Incunabula  had  after  it,  “L.  C.”  and  in  parenthesis  the 
letter  “T,”  meaning  “This  book  is  in  the  Thacher  Collec¬ 
tion  in  the  Library  of  Congress.”  • 

Thereupon  a  book  marked  for  identification  Defendant’s 
Exhibit  No.  27  was  identified  as  a  copy  of  the  catalogue,  the 
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census  of  15th  Century  Books,  owned  in  America.  Here 
(indicating)  is  the  entry  for  this  “Confessio  Amantis”  by 
Gower,  published  by  Caxton  in  1493,  but  in  the  book  it  says 
1483,  and  it  is  indicated  that  the  Thacher  Collection  in  the 
Library  of  Congress  has  a  copy  of  the  book.  |  Page  106 — 
there  is  the  “L.  C.”  and  the  “T”  in  parenthesis.  There  is 
in  this  book  a  key,  or  guide  as  to  what  “T”  means. 

On  preliminary  page  15,  in  a  list  of  the  contributors  to 
the  book,  among  the  “L’s,”  are  two  entries,  “L.  C.,”  Li¬ 
brary  of  Congress,  Washington,  D.  C.,  and  “L.|  C.”  with  the 
letter  “T”  in  parenthesis,  John  Boyd  Thacher,  Al- 
1S4  bany,  New  York.  See  Catalogue  of  the  John  Boyd 
Thacher  Collection  of  Incunabula  compiled  by  Fred¬ 
erick  W.  Ashley,  Washington. 

This  “L.  C.,”  which  just  appears  above,  ai|d  Library  of 
Congress,  is  the  symbol  on  one  of  the  other  Incunabula 
which  was  not  a  part  of  the  John  Boyd  Thacher  Collection. 
And,  the  “L.  C.”  with  the  “T”  for  the  John  Bovd  Thacher 
Collection,  with  the  reference  to  my  catalogue  of  1915. 

Whereupon  the  book  marked  “Defendant’s  Exhibit  No. 
27  for  Identification”  was  received  in  evidence.  The  book 
so  received  is  incorporated  by  reference  in  thlis  Bill  of  Ex¬ 
ceptions,  and  is  noted  in  a  memorandum,  Appendix  L. 

The  witness  testified  in  substance  that  there  were  two 
doors  or  entrances  to  the  room  in  which  tl^e  John  Boyd 
Thacher  Collection  was,  and  that  these  doors  were  always 
kept  locked,  even  during  the  period  that  Dr.  Richardson  was 
there. 

Thereupon,  in  the  course  of  argument,  the  fallowing  state¬ 
ment  was  made  by  counsel  for  defendant: 

“We  expect  to  show  that  as  early  as  March  of  1930,  the 
literal  construction  emphasized  by  the  executors  and  their 
attorneys  was  conformed  to,  and  adhered  to  strictly  to  the 
letter;  that  every  single  item  was  taken  from  where  it  was 
in  the  Library,  and  put  in  the  John  Boyd  Thacher  Room.” 

Redirect  examination: 

On  redirect  examination  by  counsel  for  plaintiffs  of 
Frederick  William  Ashley,  the  witness  testified  in  substance 
as  follows: 
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Defendant’s  Exhibit  13  is  a  photograph  of  the  Rare  Book 
Room  of  one  side  of  one  of  the  compartments,  Compartment 
No.  14. 

About  161  of  the  Thacher  Incunabula  were  in  that  com¬ 
partment.  The  bulk  of  them  were  put  there  in  July  of  1927, 
and  the  rest  of  them  in  February  of  1929.  That  photograph 
shows  only  one  side  of  the  compartment.  There  are  steel 
shelves  on  the  other  side  of  this  glass  door  which  are 

185  not  shown.  On  those  shelves,  on  the  other  side  was 
the  Incunabula  Collection  of  the  Librarv  itself,  which 

V  7 

had  been  gathered  in  the  course  of  all  its  history. 

These  161  Incunabula  bequeathed  by  Mrs.  Thacher,  were 
in  the  compartment  with  other  Incunabula  belonging  to  the 
other  collection  of  the  Library,  and  not  the  other  Incunabula 
bequeathed  by  Mrs.  Thacher.  And  the  other  seven  hundred 
or  so  Incunabula  bequeathed  by  Mrs.  Thacher  were,  at  that 
time,  in  some  other  room  in  the  Library.  It  is  not  shown 
in  this  picture.  These  Incunabula  were  kept  together  with 
the  other  Incunabula  bequeathed  by  Mrs.  Thacher  as  a  Col¬ 
lection. 

186  The  location!  of  each  one  of  those  books  in  that  com¬ 
partment  was  known  to  me,  and  it  was  stamped  in  an 

official  copy  of  a  printed  book,  on  the  margin  of  each  entry, 
telling  exactly  where  it  could  be  found  so  that  I  could  have, 
or  anvbody  else  using  the  books,  could  have  located  them  in 
five  minutes.  That  is  part  of  what  I  had  in  mind  when  I 
said  it  was  kept  together  with  the  seven  hundred  other  In¬ 
cunabula  bequeathed  by  Mrs.  Thacher.  I  meant  they  were 
kept  together  because  they  were  indexed  in  the  same  book 
and  easily  located  anywhere  and  not  confused  with  other 
material  in  the  Library.  In  my  opinion,  any  two  items  in 
the  Thacher  Collection  which  were  indexed  in  the  same 
books,  or  in  cards,  say,  in  the  same  shelf,  were  kept  to¬ 
gether.  That  is  true  of  the  Thacher  Collection,  but  all  of 
the  other  collections  of  the  Library,  I  cannot  say,  but  all 
these  books  were  together  in  the  sense  they  were  not  con¬ 
fused  with  any  other  material,  and  could  be  readily  pro¬ 
duced  at  very  short  notice.  Unfortunately,  you  can’t  pro¬ 
duce  every  book  in  the  Library  at  very  short  notice.  There 
are  always  more  than  2,000,000  books  in  the  Library  build¬ 
ing;  and  if  they  were  on  the  shelf,  you  could  produce  any 
one  of  those  2,000,000  books  in  the  Library  building,  on  very 
short  notice.  Any  one  of  the  two  million  books  might  be 
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out  of  the  library  when  called  for,  but  not  !the  Thacher 
books.  This  index,  of  which  I  have  spoken  as  showing  the 
location  of  the  books  bequeathed  by  Mrs.  Thgcher,  was  a 
copy  of  this  catalogue  on  Incunabula  which  ha|s  been  intro¬ 
duced  in  evidence  (Appendix  M). 

That  is  what  I  referred  to  when  I  said  that  they  were  in¬ 
dexed  in  the  same  document  or  the  same  book.  The  French 
Revolutionary  books  bequeathed  by  Mrs.  Thacher,  were  not 
indexed  in  that  same  book.  I  do  not  know  of  any 

187  other  books,  or  any  one  document  or  anjv  one  volume 
which  contained  an  index  of  all  the  boofys  bequeathed 

bv  Mrs.  Thacher.  The  Librarv  has  an  elaborate  card  cata- 
logue  of  a  very  large  portion  of  the  books  which  are  on  the 
premises,  and  those  cards  are  put  in  shelves,  or  drawers, 
something  like  this  (indicating).  The  cards  are  arranged 
alphabetically.  In  these  cards,  which  are  in  tpese  drawers, 
and  wdiich  are  in  a  general  card  catalogue,  a  blook  by  a  man 
named  Gaston,  say,  might  have  its  card  right  ^ext  to  a  book 
by  a  man  named  Gastrier,  say,  and  yet  those  books  might  be 
very  widely  separated  in  the  Library  building. 

Whereupon  the  following  ensued :  j 

“Q.  So,  what  you  say  of  the  Thacher  Collection  having 
been  kept  together  in  the  sense  that  the  in^ex  of  the  In¬ 
cunabula  was  contiguous,  was  al-  together,  or  all  assembled 
in  that  sense,  you  might  say  almost  any  books  in  the 
Library  were  kept  together.  Is  that  not  a  fact!  A.  Well, 
they  are  all  under  one  roof.  j 

“Q.  I  am  referring  to  this  index,  or  this  catalogue.  I 
mean,  almost  any  two  books  on  widely  separated  subjects, 
widely  separated  topics,  acquired  at  different  times,  might 
have  their  indices,  or  their  card  catalogue  right  next  to 
each  other  in  the  same  drawer.  A.  Oh,  yes.  In  the  main 
catalogue  of  the  Library,  that  is  true.  j 

“Q.  So  that  your  statement  that  the  bobks  were  kept 
together  in  the  sense  that  the  indexing  of  thpm  was  in  the 
same  immediate  locality,  if  strictly  applied,  might  mean, 
that  two  books  on  widely  different  subjects,  widely  dif¬ 
ferent  topics,  written  by  different  persons,  were  kept  to¬ 
gether.  Is  that  not  a  fact!  A.  Yes,  I  think  so.” 

In  Dr.  Richardson’s  office,  in  whi^h  there  were 

1 88  several  hundred  of .  the  Incunabula  bequeathed  by 
Mrs.  Thacher,  I  think  Dr.  Richardspn  had  a  few 
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Incunabula  between  March  of  1927  and  September  of  1929, 
of  his  own  material  on  the  north  end  of  the  room.  Dr. 
Rice  had  occupied  that  room  before  Dr.  Richardson.  There 
were  books  belonging1  to  Dr.  Rice  also,  in  Dr.  Richardson’s 
office  during  the  period  from  March  of  1927  and  Septem¬ 
ber  of  1929,  on  his  revolving  book  case,  yes,  which  was  in 
that  room.  There  was  a  table  in  that  room  and  on  that 
table  there  were  etchings  which  had  belonged  to  Dr.  Rice. 

So  that,  in  Dr.  Richardson’s  office  during  the  period  in 
question,  there  were  not  only  books  of  the  Thacher  In¬ 
cunabula,  but  also  books  belonging  to  Dr.  Richardson  arid 
books  which  had  belonged  to  Dr.  Rice,  and  were  waiting  to 
be  claimed  by  his  estate.  That  the  books  and  belongings  of 
Doctors  Richardson  and  Rice  were  in  no  danger  of  being 
confused  with  anv  of  the  Thacher  material.  Nevertheless, 
all  of  those  books  were  in  the  same  room,  which  is  a  com¬ 
paratively  small  room.  I  was  not  present  on  August  ‘9, 
1929,  at  the  time  of  the  visit  that  Colonel  Treadwell  and 
Mr.  Yaras  made.  I  was  not  in  the  City.  I  was  away  for 
almost  two  months.  Dr.  Putnam  was  also  away  when 
Colonel  Treadwell  and  Mr.  Yaras  were  there  on  August  9, 
1929.  I  don’t  recall  how  long  Dr.  Putnam’s  trip  away  from 
the  Librarv  had  been. 

Thereupon  the  following  ensued : 

“Q.  Dr.  Putnam  takes  a  summer  vacation,  does  he  not? 
A.  Yes. 

i 

4 4 The  Court:  That  can  be  found  accurately  if  you  want 
it.  Why  waste  time  with  him  on  it?  He  says  he  don’t 
know. 

“Counsel  for  Plaintiffs:  I  want  to  show  from  this  wit¬ 
ness,  while  on  the  subject,  that  there  were  long  periods  of 
time  when  neither  of  these  gentlemen  were  in  the 
189  immediate  vicinity  of  these  books. 

“The  Court:  I  don’t  see  what  earthly  difference 
that  makes.  Put  your  question,  if  you  want  to.  It  will 
save  time.  Go  ahead  gentlemen.  I  find  I  lose  time  by  try¬ 
ing  to  save  it,  so  proceed.” 

The  testimony  of  the  witness  on  redirect  examination 
continued  in  substance  as  follows : 

There  was  no  sign  at  any  time  on  the  door  leading  into 
the  private  office  of  the  Librarian,  prior  to  September  6, 
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1929.  There  is  no  sign  there  now,  that  is  on  the  door  from 
the  room  F-3  into  the  Librarian’s  office.  Thej’e  was  a  sign 
on  this  door  which  leads  from  room  F-3  into  the  corridor, 
prior  to  September  6,  1929;  there  was  the  word  “ Private”. 
That  is  the  only  word  which  was  on  it.  Perhaps  it  was 
‘ 4 Private  Office”.  The  Incunabula  bequeathed  by  Mrs. 
Thacher  which  were  in  Dr.  Richardson’s  office  before  Sep¬ 
tember  6,  1929,  were  in  wooden  shelves,  with  glass  fronts. 
I  don’t  know  of  any  new  book  shelves  which  have  been — 
wooden  shelves  for  the  containing  of  booksj—which  have 
been  put  in  the  Library  Building  in  the  last  fpw  years,  but 
we  have  wooden  shelving  there.  All  of  the  shelves  that 
come  within  my  personal  knowledge,  that  ha\^e  been  put  in 
there  in  the  last  ten  years,  are  all  metal  shelves.  This  book 
“Defendant’s  Exhibit  No.  27”  Census  of  15th  Century 
Books,  owned  in  America,  was  published  in  1919  and,  at 
the  time  it  came  out,  all  the  Incunabula  bequeathed  by  Mrs. 
Thacher,  which  are  listed  in  this,  were  owned  by  Mrs. 
Thacher.  They  were  her  absolute  personal  property. 
Whereas,  the  other  Incunabula  which  are  mentioned  here, 
which  are  referred  to  here  as  “L.  C.”  or  Library  of  Con¬ 
gress,  were  owned  outright  by  the  United  States,  for  the 
use  of  the  Library  of  Congress. 

So  that  the  purpose  of  putting  “T”  after  the  let- 
190  ters  “L.  C.”  in  referring  to  the  Incunabula  belong¬ 
ing  to  Mrs.  Thacher  was  for  the  purpose  of  showing 
that  although  deposited  in  the  Library  of  pongress,  the 
material  was  then  owned  by  Mrs.  Thacher.  [I  don’t  know 
of  any  change  made  in  the  signs  put  in  th^  case  shown 
in  the  photographs  I  have  identified  from  the  very  first 
time  they  were  put  in  there.  They  were  put  in  in  1921, 
something  like  that. 

The  collection  that  came  in  1915,  that  is,  tbe  autographs 
of  European  Notables,  was  put  in  those  portfolios  photo¬ 
graphed  in  Defendant’s  Exhibit  No.  11  in  1915.  The 
others  that  came  in  1921  were  put  in  there  spon  after  they 
came. 

The  portfolios  of  the  European  Notables  were  prepared 
in  1915.  The  order  for  them  was  given  on  tbe  5th  day  of 
April  of  that  year.  As  to  the  ones  for  the  French  Revolu¬ 
tionary  material,  I  cannot  be  so  definite  aboiut  that,  but  I 
have  no  doubt  that  was  in  1921.  There  was,  therefore,  no 
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change  in  the  method  of  care  of  the  autographs  after  Mrs. 
Thacher ’s  death  in  February  of  1927. 

During  the  period  between  1927,  1928,  and  1929,  there 
were  persons  in  the  Library  who  possessed  the  necessary 
qualifications  for  cataloguing  the  Americana  and  the 
French  Revolutionary  books,  in  my  opinion. 

When  the  various  loans  were  made  by  Mrs.  Thacher, 
there  were  cards  prepared  at  the  time  of  the  individual 
loans,  by  the  Library. 

All  of  those  cards  for  the  early  Americana  that  came 
in  1910,  I  have  testified  to,  were  prepared  by  that  young 
man.  In  the  period  between  February  of  1927,  and  Sep¬ 
tember  of  1929,  the  cards  that  related  to  the  Incunabula 
and  the  Americana,  were  kept  in  the  Thacher  Room.  When 
I  sav  the  Thacher  Room,  I  mean  the  room  that  was 

191  designated  on  September  16,  1929  as  Dr.  Richard¬ 
son’s  office.  The  cards  that  related  to  the  autographs 

were  kept  in  the  Manuscripts  Division.  That  is  jus t  one 
floor  up.  No  cards  came  with  the  French  Revolution  col¬ 
lection.  That  is,  when  the  French  Revolutionary  books 
came  in  February  of  1921,  we  proceeded  to  make  a  list  on 
sheets.  That  list  was  kept  in  the  Accessions  Division.  That 
is  the  Accessions  Division  on  the  first  floor  (witness  points 
to  Room  1-3,  on  the  first  floor). 

In  February  of  1927,  at  the  time  of  Mrs.  Thacher ’s  death, 
I  know  of  no  other  cards  of  the  material  bequeathed  by 
Mrs.  Thacher,  in  the  possession  of  the  Library,  other  than 
those  in  Plaintiff’s  Exhibit  16,  which  is  the  French  Revolu¬ 
tionary  material,  A-K. ;  Plaintiff’s  Exhibit  17,  which  is  the 
French  Revolutionary  Autographs,  I  should  say,  L-Z.,  and 
the  cards  in  Plaintiff’s  Exhibit  19,  which  is  Thacher  Col¬ 
lection  except  Incunabula,  as  appears  on  the  front,  and 
Plaintiff’s  Exhibit  18,  which  is  the  card  catalogue  of  the 
autographs  of  European  Notables,  sent  by  Mrs.  Thacher. 
Those  are  the  only  cards  that  I  know  of  which  the  Library 
had  in  February  of  1927. 

192  I  recall  the  inventory  of  the  material  bequeathed 
by  Mrs.  Thacher  that  I  prepared  in  June,  1925.  I 

recall  when  the  executors  requested  the  preparation  of  such 
inventory  and  when  I  supplied  them  with  that  inventory. 
I  think  the  inventory  was  signed  on  the  25th  of  June.  I  got 
the  request  several  weeks  before  that  so  it  only  took  me 
about  four  weeks  to  prepare  this  inventory.  But  I  had  the 
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assistance  of  a  great  many  people.  The  inventories  were 
not  prepared  from  these  cards.  We  had  sent  to  Mrs. 
Thacher  in  1910  a  complete  list  of  all  the  material,  and  I 
copied  it  or  had  it  copied,  and  made  a  list  or  took  a  list  of 
French  Revolutionary  books  and  copied  that,  just  copied 
off  the  list  that  I  had  sent  her  at  the  time  of  :he  receipt  of 
the  books.  And  as  far  as  the  autographs  were  concerned, 
we  got  it  from  the  cards  for  the  French  Revolution,  those 
cards  being  Plaintiffs’  Exhibits  16  and  17.  The  list  of  the 
incunabula  and  Americana  was  just  a  copy  of  the  list  that 
I  had  sent  her  in  April,  1910.  I  prepared  the  inventory 
from  data  which  I  already  had  in  my  possession,  in  about 
four  weeks.  j 

Defendant’s  Exhibits  Nos.  30,  31,  32,  33,  and  34  were 
offered  and  received  in  evidence  and  were  shown  to  the 
jury. 

The  testimony  of  the  witness  on  recross-examination  was 
in  substance  as  follows : 

* 

This  is  the  first  time  that  this  Caxton  has  left  the  Con¬ 
gressional  Library  between  February,  1927  and  Septem¬ 
ber  6,  1929,  to  the  best  of  my  knowledge  and  Relief.  So  far 
as  I  know  that  is  the  only  book  from  the  entire  collection  that 
has  ever  left  the  Library  of  Congress.  During  the  period 
1927  to  1929  the  Library  was  behind  in  its  cataloguing. 

193  Thereupon  the  following  ensued: 

“Q.  One  further  question.  You  mentioned  in  response 
to  a  question  on  redirect  by  Mr.  Williams  that  from  time  to 
time  steel  shelves  had  been  put  into  the  Library  of  Con¬ 
gress.  Is  that  right,  sir?  A.  Yes;  that  is  right. 

Q.  Do  you  mean  by  that,  sir,  that  you  werd  taking  out  as 
fast  as  you  could  all  of  the  wooden  shelves  in  the  Library  of 
Congress?  A.  Oh,  no.”  | 

Whereupon  the  witness  testified  in  substaiice  as  follows  : 

I  consider  that  wooden  shelving  is  safe,  ui^der  the  condb 
tions  in  which  they  exist  in  the  Library  of  Congress. 

Thereupon  the  following  ensued:  | 

“Q.  Are  you  familiar  with  the  report  which  was  made 

bv  the  Librarian  of  the  State  Library  of  N^w  York  with 
* 
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respect  to  a  fire  which  they  had  in  the  Albany  State  Library 
and  in  which  the  remark  was  made  by  him  in  respect 

194  to  the  relative  merits  of  wooden  and  steel  shelv¬ 
ing — 

“Counsel  for  Plaintiffs:  I  object  to  that  as  immaterial. 
After  all,  the  question  of  safety  is  for  the  jury. 

“The  Court:  Are  you  going  to  contend  that  the  books 
should  be  on  steel  shelves? 

“Counsel  for  Plaintiffs:  I  am  contending  that  the  best 
precautions  were  not  taken. 

“The  Court:  That  does  not  answer  my  question.  I  do 
not  know  what  you  are  going  to  contend  from  that. 

“Counsel  for  Plaintiffs:  Yes;  I  do  say  that  because  they 
were  not  put  on  steel  shelves  the  best  precautions  were  not 
taken. 

“The  Court:  Is  this  some  public  report? 

“Counsel  for  Defendant:  Of  the  Librarian  of  the  State 
of  New  York  concerning  a  fire  in  the  Albany  Library. 
“Counsel  for  Plaintiffs:  May  I  see  it? 

“Counsel  for  Defendant:  Yes.  I  should  be  glad  to  have 
you  look  at  it. 

“The  Court:  Have  you  any  objection? 

“Counsel  for  Plaintiffs:  Yes,  I  have,  Your  Honor.  I  do 
not  think  it  is  relevant  here. 

“The  Court:  Let  him  answer  the  question.  Is  he  famil¬ 
iar  with  it  ? 

“The  Witness:  I  am  somewhat  familiar  with  this. 

“The  Court:  Were  you  familiar  with  it  in  1927? 

“The  Witness:  No,  sir. 

“The  Court:  When  did  you  become  familiar  with  it? 
“The  Witness:  A  few  days  ago. 

“The  Court:  I  suppose  as  far  as  he  is  concerned,  it  is 
hearsay.  It  was  not  something  that  he  knew  at  the  time.” 

I  was  familiar  in  1927  with  the  manner  in  which 

195  wooden  shelves  behave  in  fires. 

The  Court:  I  think  you  may  ask  him  why  he  said  that 
wooden  shelves  are  preferable. 

Q.  Why  do  you  say  that  the  wooden  shelf  is  preferable 
or  is  the  equivalent  of  the  steel  shelf  as  to  practical  merits? 
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Counsel  for  Plaintiffs:  I  object  to  the  question,  your 
Honor,  on  the  grounds  previously  stated.  If  your  Honor 
is  admitting  it,  may  I  have  an  exception? 

The  Court:  Yes.  .  I 

A.  The  matter  of  the  Albany  fire  was  a  matter  of  great 
interest  to  librarians  throughout  the  country,  arid  we  were 
familiar  with  the  fact  that  the  people  in  the  Albajny  Library 
had  decided  that  steel  shelving,  although  it  jwould  not 
burn,  would  hold  the  books  up  there  until  they  |  were  com¬ 
pletely  consumed,  while  a  wooden  shelf  would  unload  the 
books  on  the  floor.  Books  are  of  slow  burning  construc¬ 
tion.  They  burn  very  slowly,  and  the  firemen  wquld  have  a 
chance  to  get  in  there  and  throw  water  on  and  have  a  part 
of  those  books  and  manuscripts.  ! 

Q.  In  other  words,  there  would  be  more  salvage  in  such 
a  case;  is  that  right,  sir?  A.  Yes,  sir. 

I 

Further  redirect  examination:  | 

On  further  redirect  examination  by  counsel  for  plain¬ 
tiffs,  the  witness  testified  in  substance  as  follows: 

These  strips  which  have  just  been  put  in  evidence,  De¬ 
fendant’s  Exhibits  30  to  34,  were  put  up  in  tlije  exhibition 
cases  holding  the  manuscripts  and  autographs  of  the 
French  Revolution.  The  strips  received  in  evidence  are 
incorporated  by  reference  in  this  bill  of  exceptions  and 
noted  in  a  memorandum  Appendix  N. 

That  is,  the  exhibit  cases  on  the  north  curtain  which  are 
identified  upon  the  second  floor  plan  of  the  Library 
196  of  Congress  by  me  as  7-B  and  6-B.  I  ^o  not  know 
of  any  other  place  where  those  strips  ^Ivere  put  up. 
I  think  at  that  time  that  little  collection  was  (the  onlv  col- 
lection  on  exhibition.  No  strips  were  put  up  of  any  kind 
to  designate  the  Thacher  books  in  the  Rare  Book  Room. 
No  strips  comparable  to  these  were  put  up  oveij  the  Thacher 
books  or  in  Dr.  Richardson’s  office. 

Thereupon  the  following  ensued : 

“Q.  Were  any  strips  like  these  put  up  over  the  French 
Revolutionary  books  which  were  in  the - 

4 ‘The  Court:  Is  it  necessary  to  repeat  e^ch  one?  He 
has  answered  the  question,  has  he  not?” 
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The  testimony  of  the  witness  on  further  redirect  exami- 

w 

nation  continued  in  substance  as  follows : 

Book  plates  such  as  that  shown  in  Defendant’s  Exhibit 
14  were  not  put  into  books  relating  to  the  French  Revolu¬ 
tion  which  were  on  the  north  curtain,  but  I  think,  though  I 
am  not  positive,  were  put  in  the  Americana. 

Whereupon  Ernest  Cushing  Richardson  was  called  as  a 
witness  for  and  on  behalf  of  the  plaintiffs  and,  being  first 
dulv  sworn,  testified  as  follows : 

•f  7 

Direct  examination: 

I  am  a  retired  Professor  of  Princeton  and  a  consultant 
for  the  Library  of  Congress.  I  have  been  a  librarian  for 
56  vears.  I  was  for  35  vears  director  of  the  Princeton  Uni- 
versity  Library,  ten  years  in  the  Harvard  Library,  and 
since  retirement  for  age,  in  1925,  I  have  been  a  consultant. 
I  am  an  honorary  director  emeritus  and  research  professor 
of  Bibliography  of  the  Princeton  University. 

During  the  period  between  1925  and  September,  1929, 
I  had  an  office  on  the  first  floor  of  the  Library  of 
197  Congress  Building.  Professor  Rice  occupied  that 
room  as  an  office  before  I  did.  Professor  Rice  was 
in  the  print  department  of  the  Library.  He  w’as  a  retired 
professor  of  Williams.  I  do  not  know  the  name  of  his 
office,  but  he  was  substantially  a  consultant. 

During  the  time  between  February,  1927,  and  Septem¬ 
ber,  1929,  I  was  away  from  the  Library  of  Congress  prob¬ 
ably  fifty  per  cent  of  the  time,  abroad  or  South,  on  other 
business.  It  is  my  custom  to  make  a  trip  to  the  South  or 
abroad  during  the  winter  each  year.  Coming  back  from 
some  of  those  trips  to  Washington  to  resume  my  work  at 
the  Library  of  Congress  Building,  on  one  occasion  I  found 
other  persons  workiiig  in  that  office.  I  had  the  impression, 
when  the  question  was  asked,  of  having  come  back  and 
having  been  a  little  surprised  to  find  one  person,  a  Mr. 
Bourne  in  that  office;  and  when  I  was  asked  to  bring  that 
to  a  point  I  could  not  recall  anybody  but  Bourne.  I  pretty 
well  recall  the  contents  of  the  room  during  the  period  be¬ 
tween  February,  1927,  and  September,  1929. 

I  recall  books  which  had  been  bequeathed  to  the  Library 
by  Mrs.  Thacher,  which  were  in  that  room.  The  so-called 
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Thacher  were  incunabula  and  other  books  wpich  I  under¬ 
stand  to  be  Ptolemies  and  that  sort  of  tiling.  And  then 
there  were  on  one  side  a  number  of  bibliographies  and 
things  which  I  took  to  be  Thacher  apparatus  for  this  col¬ 
lection.  There  were  a  certain  number  of  niy  own  books 
in  that  room. 

There  were  perhaps  twenty  or  so  of  incunabula  and  one 
thing  and  another  of  that  sort.  Then  there  fwas  a  revolv¬ 
ing  book  case  holding  my  books,  and  there  was  one  of  these 
trucks  with  three  shelves  full  of  my  books.  It  varied  from 
time  to  time,  what  was  on  the  shelf  and  what  was  on  the 
truck.  But  that  was  about  the  substance  of  my 
198  books.  Some  of  the  books  in  a  book  cafee  in  the  room 
were  moved  along  and  I  freed  one  rafige  of  four  or 
five  shelves  for  my  own  books.  There  was  property  which 
had  belonged  to  Professor  Rice  in  that  room.  Some  of  the 
Auction  catalogues  and  that  sort  of  thing.  They  were 
pushed  along  toward  the  other  end  of  that  particular  series 
of  ranges,  the  books  that  had  belonged  to  Professor  Rice, 
and  perhaps  his  predecessor,  Mr.  Parsons.  Dr.  Rice’s 
books  occupied  perhaps  a  column  of  shelve^,  perhaps  the 
same  as  mine  would.  I  saw  drawers  opened  a  couple  of 
times  and  saw  etchings  which  I  judged  to  be  those  of  Pro¬ 
fessor  Rice. 

I  have  attended  group  meetings  in  that  room — not  execu¬ 
tives  of  the  Library,  but  when  some  others  came  in  from 
outside,  if  they  had  a  semi-committee  meeting,  I  have  at¬ 
tended  there. 


“Q.  About  how  many  committee  meetings  would  you 
say  that  you  had  attended,  or  group  meetiugs  would  you 
say  you  had  attended,  in  the  room  during  that  period?  A. 
Group  meetings  of  that  type,  I  would  say  I  have  attended 
three  or  four,  or  possibly  five  or  six,  in  that  room  during 
that  period.  I  gave  a  number  of  lectures  to  a  group  of 
students  in  that  room  in  the  fall  of  1927.”  j 

I  had  a  stenographer  in  that  room  quitcj  a  part  of  the 
time  while  I  was  working  there.  The  do(>r  between  my 
office  and  the  next  room,  which  I  believe  i^  Room  E-3  on 
the  first  floor  plan,  was  kept  locked,  very  carefully  locked, 
as  was  the  door  into  the  corridor.  There  was  very  great 
scrupulosity  about  the  locking  of  both  thqse  doors.  The 
key  to  the  Librarian’s  room  was  sometimes  left  in  a  very 
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hidden  place  in  his  room  for  me  as  I  came  through ;  but  it 
was  very  scrupulously  locked,  always — both  of  them. 

199  Cross-examination. 

* 

On  cross-examination  of  the  witness  the  following  en¬ 
sued: 

“Q.  Can  you  say,  sir,  that  during  the  time  that  you  were 
in  the  Library,  the  period  designated  by  counsel,  1927  to 
1929,  up  to  September  6,  1929,  that  all  possible  precautions 
with  respect  to  the  safety  of  that  collection  were  exercised 
and  taken  by  the  officials  of  the  Library  of  Congress. 

“Counsel  for  Plaintiffs:  I  object  to  that,  as  calling  for 
a  conclusion.  He  may  state  the  facts  if  he  wants  to.  But 
as  I  understand  it,  that  is  a  conclusion  which  this  witness 
is  not  capable  of  stating,  and  I  therefore  object  to  the  ques¬ 
tion. 

“The  Court:  You  agree  with  it,  as  a  matter  of  fact,  do 
you  not?  You  allege  it  in  your  declaration,  do  you  not? 

“Counsel  for  Plaintiffs:  That  is  a  conclusion  of  fact. 

“The  Court:  I  will  let  him  answer  the  question  and  will 
give  you  an  exception. 

“The  Witness:  I  would  rather  state,  if  I  may - 

“Q.  As  far  as  I  am  concerned,  you  may.  I  do  not  know 
what  you  are  going  to  say.  A.  All  possible  precautions 
necessary  for  the  safety — I  think  that  is  the  form  of  the 
language,  is  it  not?  I  would  like  to  be  exact. 

“Q.  During  the  time  that  you  were  there  were  there  a 
leather  couch  and  some  leather  chairs  there?  A.  There 
w^ere. 

“Q.  Was  there  anything  about  that  couch  or  chairs  that 
ever  brought  to  your  mind  the  fear  of  fire  to  that  collection, 
or  your  books,  or  that  anything  in  the  room  might 

200  be  destroyed  by  fire? 

“Counsel  for  Plaintiffs:  I  object  to  that,  as  to  the  work¬ 
ings  of  his  mind  at  that  time. 

“Counsel  for  Defendant:  He  lived  there  for  four  years — 
a  matter  of  self-preservation. 

“The  Court:  I  think  that  is  reasonable  cross-examina¬ 
tion. 

“Counsel  for  Plaintiffs:  Exception,  your  Honor. 
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4 ‘The  Witness:  Why,  no.  Anything  that  is  jsuggestive  of 
danger  from  fire!  Is  that  the  idea! 

“Q.  Yes.  A.  No. 

“Q.  Was  there  anything  about  the  leather  articles,  the 
sofa  or  the  chairs,  that  suggested  the  danger  <|>f  fire  or  that 
there  might  be  a  fire!  A.  As  furniture  articles,  leather 
articles  were  rather  safe  than  otherwise.” 

Thereupon  the  cross-examination  of  the  witness  con¬ 
tinued  in  substance  as  follows: 

I  don’t  think  it  would  be  possible  to  confute  them;  I  do 
not  think  there  would  be  any  danger  of  confuting  my  books 
or  Dr.  Rice’s  books  with  any  of  the  articles  belonging  to  the 
Thacher  collection.  Although  my  desk  occupied  a  corner 
of  that  room,  I  would  say  that  I  occupied  the  whole  room. 

I  had  nothing  to  do  with  the  book  cases  which  contained 
part  of  the  Thacher  Collection.  They  were  wholly  under 
outside  authority. 

Professor  Bourne,  whom  I  recall  finding  working  in  my 
room,  is  now  a  consultant  in  the  Library. 

Thereupon  the  following  ensued: 

“Q.  State  whether  or  not  he  is  the  safiie  professor 
Bourne  who  prepared  the  catalogue  of  the  French  Revo¬ 
lution  which  was  prepared  for  the  John  Boyd 
201  Thacher  collection  by  the  Library  of  Congress.  Do 
you  know  whether  or  not  he  is  the  same  Professor 
Bourne!  A.  To  the  best  of  my  knowledge - 

‘ 4 Counsel  for  Plaintiffs:  I  object,  if  your  Honor  please. 
I  object  to  that  question  unless  it  is  stated  that  the  cata¬ 
logue  was  prepared  before  September  6,  1929. 

“The  Witness:  I  would - 

“Counsel  for  Defendants:  Just  a  moment. 

“The  Court:  I  think  I  will  overrule  that  objection. 

“Counsel  for  Plaintiffs:  There  is  no  such  catalogue  be¬ 
fore  the  Court.  It  has  not  been  shown  that  any  such  cata¬ 
logue  exists;  and  the  time  is  unquestionably  after  Sep¬ 
tember  6, 1929,  and  I  think  it  is  entirely  outside  of  the  scope 
of  the  issues  of  the  case.  | 

“The  Court:  You  have  an  exception. 

“Q.  Did  you  understand  the  question,  Doctor!  A. 
Whether  he  was  the  author  of  the  catalogue! 
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“Q.  Whether  he  is  the  same  Professor  Bourne  who  was 
the  author  of  such  a  catalogue.  A.  My  knowledge  of  the 
catalogue  is  hearsay. 

“Q.  So  you  just  know  it  by  hearsay?  A.  Yes. 

“Counsel  for  Plaintiffs:  I  object  to  the  question  on  that 
ground.  It  appears  that  his  knowledge  is  hearsay. 

“The  Court:  He  is  not  undertaking  to  answer  it.” 

Thereupon  the  cross-examination  was  concluded  by  the 
witness’s  testifying  that  the  books  which  belonged  to  him 
were  not  adjacent  to  any  of  the  incunabula,  but  they  were 
adjacent  to  the  bibliographic  apparatus  bequeathed  by  Mrs. 
Thacher. 

202  On  redirect  examination,  the  witness  testified  that 

there  was  no  sign  over  either  of  the  incunabula  to 

indicate  to  any  person  who  came  into  the  room  which  were 

his  incunabula  and  which  were  the  incunabula  bequeathed 

bv  Mrs.  Thacher. 

% 

On  redirect  examination,  the  witness  testified  as  follows : 

“Q.  Dr.  Richardson,  incunabula  look  a  good  deal  alike, 
do  they  not,  from  the  back?  A.  They  look  about  as  much 
alike  as  people. 

Q.  Was  there  anything  to  indicate  to  any  person  who 
came  into  the  room  which  were  your  incunabula  and  which 
were  the  incunabula  bequeathed  by  Mrs.  Thacher?  A.  Seg¬ 
regated  location. 

Q.  Was  there  any  sign  over  either  of  the  incunabula? 
A.  No  sir.” 

On  recross-examination,  the  witness  testified  that  none 
of  his  incunabula  had  book  plates. 

That  the  lecture  referred  to  was  for  library  students 
selected  from  a  certain  university  in  the  city,  studying 
library  science. 

Thereupon  Coplin  Yaras,  a  witness  called  on  behalf  of 
the  plaintiffs,  resumed  the  stand  for — 

Cross-examination  (continued) : 

In  response  t*o  questioning  by  counsel  for  defendant,  his 
testimony  was  in  substance  as  follows: 
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We  were  about  to  leave  the  manuscript  room,  that  is,  a 
room  in  which  I  said  there  was  a  case  with  [no  glass.  I 
recall  that  with  respect  to  the  gentleman  who  h^d  been  with 
us  when  we  asked  what  other  parts  of  the  collection,  par¬ 
ticularly  incunabula,  there  were,  he  said,  “Excuse  me.  I 
will  make  inquiry.  ’  ’  He  was  gone  a  very  short  time,  like  a 
few  minutes — three  or  four  or  five  minutes.  After  he  re¬ 
turned,  we  went  to  three  or  four  places  or  four  or  five  or 
whatever  it  was. 

I  mentioned  that  up  in  the  rare  book  room  a  Bible  was 
shown  to  us.  I  did  not  then  invite  the  attentioh  of  the  head 
of  that  particular  division  or  section  to  the  fact  that  the 
Bible  was  not  a  part  of  the  John  Boyd  Thacker  collection. 

That  is  not  what  I  testified  to. 

203  This  man  that  was  taking  us  aroun^l  brought  us 
into  this  room  and  said — walked  over  ^nd  looked  at 
some,  just  looked  at  the  outside  of  this  book,  and  said  to 
Colonel  Treadwell  and  myself,  “These  ard  John  Boyd 
Thacher  books,”  and  he  said,  “Here  is  John  Boyd  Thacher 
Bible.”  I  didn’t  know  it  was  a  Bible,  because  I  never 
looked  at  the  book  before  or  since.  He  pulled  the  book 
down,  and  he  closed  it  quickly  and  said,  “I  beg  your  par¬ 
don.  This  is  not  a  part  of  the  John  Boyd  Thacher  set.” 

The  Colonel  said,  “Are  there  other  books  here?”  And 
he  said,  “Oh,  yes,  indeed.”  I  only  know  it  was  a  Bible  be¬ 
cause  he  said  it  was.  There  was  some  mention  of  some 
other  Bible.  He  showed  us  two  pages  of  what  he  said  it 
was  a  Gutenberg  Bible. 

In  the  conversation  with  Dr.  Putnam  in  hisi  office  in  Mav, 
1930,  reference  was  made  to  Mr.  Putnam’s  failure  to  com¬ 
ply  with  the  conditions;  and  he  said,  “Well” — he  said, 
“You  know,  there  is  a  building” — he  eithei*  said — six  or 
seven  hundred  thousand  dollars  appropriated  for  a  build¬ 
ing  or  a  part  of  a  building  or  a  wing  or  something;  that 
ground  had  either  been  broken  or  money  beeii  appropriated 
or  something  like  that.  He  said  he  was  waiting  for  that 
to  be  built;  that  that  would  form  a  very  n^ce  place;  and 
there  they  could  get  a  room,  a  separate  room,  for  the  col¬ 
lection,  even  though — he  said,  pointed  out,  the  will  did  not 
call  for  a  separate  room.  But  he  would  be  able  to  get  a 
room  there;  and  that  was  the  reason  tha|  he  had  been 
waiting  and  had  not  done  anything  in  connection  with  put¬ 
ting  the  material  together. 
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There  was  a  general  discussion  with  respect  to  the  fail¬ 
ure  of  compliance  of  Mr.  Putnam ;  and  he  stated  no  ground 
whatever  of  any  kind  or  description  to  excuse  himself  at 
all,  except  that  there  was  a  place,  a  room,  that  he 

204  had  in  mind,  a  nice  room  in  this  new  structure  that 
was  going  up. 

He  didn’t  claim  that  he  had  catalogued  the  material;  he 
didn’t  claim  he  had  put  any  signs  up.  He  didn’t  claim 
any  of  those  things.  '  He  was  absolutely  silent  on  those. 

Mr.  Williams  (counsel  for  plaintiffs)  and  I  had  a  dis¬ 
cussion  with  him  of  possibly  fifteen  minutes  before  we  con¬ 
cluded  the  discussion.  He  rather  indicated  that  he  wished 
to  conclude  it.  Just  at  the  end  of  it  he  said,  ‘ 4  Well,  now, 
if  you  will  go  to  Mr.  Ashlev,  he  can  give  vou  anything  that 
vou  want  or  do  anything  for  vou.  I  am  verv  busv.  ’  ’ 

There  was  nothing  said  with  reference  to  the  intention 
of  Mrs.  Thacher  in  her  will,  or  that  defendant  knew  what 
the  intentions  were;  or  that  they  were  to  put  this  collec¬ 
tion  in  the  Library  as  a  memorial  to  her  husband,  or  that 
he  had  interpreted  the  will ;  that  he  knew  what  she  wanted 
by  what  she  had  written  to  him  and  what  she  had  said  when 
she  personally  visited  the  library;  nor  did  he  tell  me  that 
Mrs.  John  Boyd  Thacher  had  personally  thanked  him  for 
the  treatment  which  the  collection  had  received  from  him 
during  her  lifetime. 

He  said,  in  a  very  satisfied  tone,  that  he  was  satisfied 
that  Mrs.  Thacher  bad  been  very  pleased  with  the  way 
he  had  alwavs  conducted  it.  He  didn’t  sav  that  Mrs. 
Thacher  had  told  him  so.  He  didn’t  refer  to  any  spe¬ 
cific  language.  He  said  Mrs.  Thacher  had  confidence  in 
him  or  something  of  that  kind.  He  didn’t  refer  to  anything 
specific,  and  he  didn’t  claim  that  it  related  to  anything 
contained  in  Mrs.  Thacher ’s  will. 

Thereupon  the  following  ensued: 

“Q.  Did  he  say  that  she  had  thanked  him  for  the  treat¬ 
ment  which  the  collection  had  received?  A.  I  don’t 

205  remember  that  he  did.  He  may  have  said  that.  I 
think  she  did  thank  him  for  the  catalogue.  I  don’t 

remember  anything  about  any  collection. 

“Q.  Do  you  deny  that  he  said  that  she  thanked  him  for 
the  treatment  which  the  collection  had  received? 
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“Counsel  for  Plaintiffs:  Your  Honor,  I  object  to  this 
long  argument  about  what  took  place.  I  don’t  see  its  rele¬ 
vancy  anyway.  The  question  is,  as  Mr.  Fihellv  has  stated 
in  the  brief  submitted,  whether  or  not  the  conditions  were 
complied  with.  What  Dr.  Putnam  said  to  Mr.  Yaras  on 
that  occasion  is  not  relevant.  If  he  wants  to  get  his  view, 
he  can  be  called  himself.  He  is  here  in  the  court  room; 
and  I  assume  that  he  will  testify  to  what  the  facts  are. 
This  conversation  is  hardly - 

“Counsel  for  Defendant:  If  your  Honor  please,  we  are 
not  opening  it.  I  want  the  entire  conversation,  not  the 
part  which  helps  the  plaintiff.” 

Thereupon  the  witness  continued  to  testify  in  substance 
as  follows: 

On  August  9,  1929,  in  Dr.  Richardson’s  office,  when  we 
first  went  in  there,  we  looked  around.  Wb  asked  for 
Gower’s  “Confessio  Amantis,”  a  book  printed  by  Caxton. 
Sometime  during  that  visit  there  Colonel  Trpadwell  said 
that  there  was  a  couch  over  there,  or  we  both  looked  at  the 
couch  or  pointed  to  it  or  something,  and  said,  “Somebody 
could  lie  down  and  smoke  a  cigar  or  cigarette  and  fall 
asleep,  and  perhaps  drop  it.  There  is  a  carpetj  on  the  floor. 
It  might  burn  the  place  and  the  books  with  it.f’  That  was 
said  out  loud  so  that  the  gentleman  could  hear  it  if  he  were 
listening. 

Thereupon  the  following  ensued: 

“Q.  Were  you  discussing  this  first  scheme  bbok  at  a  pre¬ 
vious  conversation,  which  was  sent!  You  say  you 
206  discussed  that  with  both  executors?  A.  Yes. 

“Q.  At  the  time  that  you  discussed  it  with  them, 
did  you  show  them  the  scheme  which  had  been  sent  to  you? 

“Counsel  for  Plaintiffs:  I  object  to  that.  That  scheme 
was  prepared — As  a  matter  of  fact,  there  has  been  no 
affirmative  evidence  as  to  when  the  scheme  was  prepared. 
It  was  not  referred  to  until  October  24,  1929,  after  the 
demand  had  been  made. 

“If  anything  can  be  shown  as  a  part  of  thd  defendant’s 
case  that  that  scheme  or  something  like  it  wt^s  in  process 
of  preparation  between  then  and  September  (j,  I  would  be 
glad  to  have  it  offered.  But  what  took  placb,  what  con- 
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versation  occurred  between  Mr.  Yaras  and  the  executors 
as  to  some  suggestion  that  was  made  after  October  24, 
1929,  is,  in  my  opinion,  absolutely  outside  the  scope  of  the 
issues  of  this  case,  and  is  irrelevant. 

4 ‘The  Court:  I  will  overrule  the  objection  and  give  you 

an  exception. 

“The  Witness:  What  is  the  question! 

(The  Reporter  read  the  pending  question,  as  follows:) 

“Q.  At  the  time  that  you  discussed  it  with  them,  did  you 
show  them  the  scheme  which  had  been  sent  to  you!  A. 
Well,  do  you  mean  the  outline  that  accompanied  the  letter 
of  October  24th! 

“Q.  Yes.  A.  Yes. 

“Q.  Isn’t  it  a  fact,  Mr.  Yaras,  that  the  same  provisions 
with  respect  to  which  we  are  concerned  here  today,  the 
provisions  of  the  will  with  respect  to  keeping  the  collec¬ 
tion  together,  as  an  entire  collection,  with  respect 
207  to  safety,  with  respect  to  cataloguing,  were  first  em¬ 
bodied  in  the  will  of  January  or  early  1915,  the  will 

of  Mrs.  John  Bovd  Thacher! 

%» 

“Counsel  for  Plaintiffs:  Your  Honor,  I  object  to  that. 
That  is  a  question  which  we  were  discussing  before. 

“The  Court:  Not  that  particular  question.  I  thought 
you  agreed  with  respect  to  that. 

“Counsel  for  Plaintiffs:  Oh,  no,  your  Honor.  I  have  not 
agreed  with  respect  to  that. 

“The  Court:  I  will  be  glad  to  hear  you  on  that. 

“Counsel  for  Plaintiffs:  This  is  a  question  arising  out 
of  an  alleged  breach  of  the  conditions  of  Mrs.  Thacher ’s 
will  of  January,  1925. 

“The  will  used  simple,  comprehensible  language.  There  is 
no  ambiguity  about  it,  no  ambiguity  that  I  can  see,  although 
apparently  there  is  an  effort  being  made  to  create  am¬ 
biguity  about  it.  The  words  are  simple  English,  ordinary, 
natural  words. 

“Now,  the  courts,  and,  I  think,  the  Court  of  Appeals  in 
the  District  of  Columbia  have  been  strict  in  excluding 
extrinsic  evidence  of  what  took  place,  of  what  the  ideas 
were  of  the  testatrix  before  the  will  was  made.  Her 
thoughts,  her  conclusions,  her  previous  opinions,  are  all 
embodied  in  the  last  will  and  testament  which  we  are  here 
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concerned  with.  To  open  the  subject  of  what  she  was 
thinking  about  beforehand  would  mean  a  complete  review 
of  the  life  of  Mrs.  Thacher;  and  it  is  exactly  for  the  pur¬ 
pose  of  avoiding  long,  extended  inquiries  of  that  sort  that 
the  rule  has  been  made. 

“Now,  if  we  are  going  to  consider  the  background  of  Mrs. 
Thacher,  what  she  had  in  her  mind,  her  remarks  and  so 
forth  prior  to  the  time  that  the  will  was  made,  jprior  to  her 
death,  we  are  going  to  have  a  construction  proceed- 

208  ing  that  will  take  days  and  days,  it  seentis  to  me.  I 
think  we  could  offer  testimony  along  tips  line  for  a 

couple  of  days.  I  think  the  mere  reading  of  the  letters 
would  take  three  or  four  days. 

“Now,  for  the  purpose  of  avoiding  that  lorjg,  extended 
confusing  proceeding,  it  seems  to  me — it  is  a  difficult  case 
to  follow.  Your  Honor  recalls  that  I  said  that  |in  my  open¬ 
ing  to  the  jury — and  if  we  go  into  this  mass  of  testimony,  I 
don’t  think  we  are  ever  going  to  get  anywhere. 

‘ 4  Your  Honor  is  familiar  with  the  rule,  with  the  fact,  that 
the  construction  of  a  will,  will  construction  proceedings, 
are  ordinarily  heard  before  a  surrogate.  They  Fare  not  pro¬ 
ceedings  which  are  submitted  to  a  jury,  because  of  the  long, 
difficult,  and  tedious  mass  of  material  that  could  be  put  in 
in  such  a  proceeding,  and  it  is  so  difficult  fdr  a  jury  to 
follow.  J 

“Now,  here  we  have  all  that  material  crystallized  into 
one  document,  the  document  of  January,  1925.  And  I  sub¬ 
mit,  your  Honor,  that  it  would  be  most  difficult  for  the  jury 
to  follow,  that  it  is  in  violation  of  the  rule;  and  that  ex¬ 
trinsic  evidence  will  not  be  considered  in  interpretating  the 
provisions  of  a  will. 

“Now,  if  we  are  going  to  go  into  the  1915  (will,  we  will 
have  to  show  the  influences  and  opinions  and  life  of  Mrs. 
Thacher  at  about  that  time;  the  changes  th4t  took  place 
between  1915 - 

“I  might  say  that  in  that  1915  will  there  are  four  codicils 
to  that. 

4  ‘  The  Court :  Did  the  codicils  deal  with  this  suit  ? 

“Counsel  for  Defendant:  One  does,  if  your  Honor 
please.  It  takes  the  collection  from  the  State  jof  New  York 
and  gives  it  to  the  Library  of  Congressp 

209  “Counsel  for  Plaintiffs:  That  is  that  point  which 
is  raised  was  made  as  the  result  of  various  things 


163 


G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTNAM. 


that  took  place,  on  which  we  could  spend  days  in  discussion. 
I  am  very  familiar  with  that  change. 

“The  Court:  If  you  will  permit  me  to  say  one  thing. 
This  5th  paragraph,  upon  wrhich  you  rely,  directs  that  a 
catalog  be  prepared  unless  a  satisfactory  catalog  shall  be 
prepared  and  published  by  her  in  her  lifetime.  Now  it 
appears  that  this  catalog  of  the  incunabula  is  prepared, 
it  is  agreed,  sometime  in  1915 ;  and  that  that  was  long  after 
this  5th  provision  was  written. 

“Counsel  for  Plaintiffs:  As  a  matter  of  fact,  the  cata¬ 
loging  had  all  been  done  before  that  will  was  made. 

“The  Court:  Before  the  will  was  made? 

“Counsel  for  Defendant:  What  is  the  date  of  the  will, 
Mr.  Williams? 

“Counsel  for  Plaintiffs:  I  have  it.  It  is  January,  1915. 
I  was  wrong  on  that. 

“Counsel  for  defendant:  January  20th. 

“Counsel  for  Plaintiffs:  There  wTere  codicils  in  May,  on 
May  17th,  1919;  January  26,  1921;  February,  1923;  Decem¬ 
ber,  1923;  January,  1925.  By  that  time  she  had  this  will 
with  the  5th  codicil,  and  apparently  later  in  the  same 
month  executed  this  will  which  wre  are  here  concerned  with. 

“Now,  there  are  provisions  relating  to  this  particular 
bequest  in  at  least  one  of  the  subsequent  codicils.  If  wre 
could  show  certainly  that  at  the  time  when  any  of  the  codi¬ 
cils  was  made  she  had  possession  of  this  particular  catalog. 
As  a  matter  of  fact,  we  have  repeatedly  stated  that  as  far 
as  that  catalog  is  concerned,  there  is  no  complaint. 
210  “The  Court:  I  think  I  will  overrule  the  objection 
and  permit  the  question  to  be  answered,  and  give 
you  an  exception. 

“Q.  Isn’t  it  a  fact,  Mr.  Yaras,  that  the  same  provisions 
with  respect  to  which  we  are  concerned  here  today,  the  pro¬ 
visions  of  the  will  wTith  respect  to  keeping  the  collection 
together,  as  an  entire  collection,  with  respect  to  safety,  with 
respect  to  cataloging,  were  first  embodied  in  the  will  of 
January  or  early  1915,  the  will  of  Mrs.  John  Boyd  Thacher? 

A.  Practicallv  the  same. 

* 

“Q.  Substantially  the  same?  A.  Practically. 

“Q.  And  you  know7,  of  course,  do  you  not,  Mr.  Yaras, 
that  after  1915  certain  parts  of  this  collection  wrere  added  to 
by  Mrs.  John  Boyd  Thacher?  A.  After  1915? 
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“Q.  Yes.  A.  Yes. 

“Q.  And  up  until  1921  that  is  true,  isn’t  it?  A.  Yes. 

“The  Court:  You  mean,  added  to  in  the  Library? 

“Counsel  for  Defendant:  Added  to  in  the  Library. 

“The  Witness:  Additional  loans,  yes. 

“Q.  At  any  time,  Mr.  Yaras,  between  August  9,  1929, 
and  the  date  on  which  you  filed  the  suit  in  th^s  case — or  the 
suit  was  filed — I  don’t  mean  to  say  that  you  filed  the  suit — 
state  whether  or  not  you  made  another  visit  which  you 
refer  to  as  the  Dr.  Richardson  room.  A.  Between  August 
9,  1929? 

“Q.  And  October,  1930,  I  believe  is  the  date  the 


211  suit  was  filed. 


“Q.  Are  you  quite  sure  of  that,  sjr?  Had  you 
been  informed  between  those  dates  that  all  of  the  John 
Boyd  Thacher  collection  had  the  been  placed  in  the  room 
that  you  call  Dr.  Richardson’s  office  as  a  result  of  the  com¬ 
plaints  made  literally  and  orally  to  the  Librarian  by  you 
and  the  executors  ? 

“Counsel  for  Plaintiffs:  Your  Honor,  I  bbject  to  that 
question.  I  don’t  see  that  it  is  relevant  in  any  way.  If  it 
is  admissible  at  all,  it  should  be  as  a  part  of  the  defendant’s 
case.  I  regard  it  as  absolutely  inadmissible  under  the 
pleadings  in  this  case,  which  I  have  referred  to,  your 
Honor. 

“The  plea  is  that  this  requirement  had  been  made  by 
September  6,  1929.  Information  given  to  him  after  that 
as  to  something  that  happened  since  that  time  is  absolutely 
irrelevant.  I  object  to  the  question  on  that  ground. 

“The  Court:  I  will  overrule  the  objection  and  give  you 
an  exception. 

“A.  Between  those  dates?  No. 

“Q.  You  didn’t  know  that,  sir?  A.  No.” 

On  redirect  examination  of  the  witness  Yaifas,  the  follow¬ 
ing  took  place : 

Mr.  Williams:  Will  you  mark  this  for  identification? 


A  paper  marked  “Plaintiffs’  Exhibit  21 
tion”  was  identified  by  the  witness  as  a  lef( 
him  by  Colonel  Treadwell,  received  from 

11— 5728a 


for  identifica- 
ter  handed  to 
the  defendant, 
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Mr.  Putnam.  The  witness  testified  that  Col.  Treadwell 
turned  that  over  to  him  in  his  capacity  as  attorney 

212  for  the  executors;  that  he  had  always  kept  it  in  the 
files  of  papers ;  that  in  that  letter  there  is  a  reference 

to  a  clipping  from  the  Washington  Star. 

A  newspaper  clipping  marked  “Plaintiffs’  Exhibit  22 
for  identification”  was  identified  by  the  witness  as  the 
enclosure  which  came  with  and  is  referred  to  in  the  letter, 
Plaintiffs’  Exhibit  21  for  identification. 

Whereupon  the  witness  testified  in  substance  as  follows : 

It  says  in  the  body  of  the  letter,  “I  am  enclosing  a  copy 
of  the  fuller  notice  which  appeared  in  the  Washington  Star 
March  9.”  Then,  in  Mr.  Putnam’s  own  handwriting,  it 
says  “Star,  March  9, 1927.” 

In  my  letter  dated  March  7,  1927,  to  Mr.  Putnam  I 
referred  to  a  formal  transfer  of  articles  bequeathed  by  the 
will.  By  “formal  transfer”  I  meant  the  probate  of  the 
will.  That  took  place  May  4, 1927.  I  notified  the  defendant 
in  three  weeks  or  so  and  apologized  for  the  delay  by  a  letter 
written  June  1, 1927. 

Thereupon  a  paper  marked  “Plaintiffs’  Exhibit  23  for 
identification”  was  identified  by  the  witness  as  a  copy  of 
the  letter  which  was  the  notice  which  he  sent  of  the  probate 
of  the  will.  The  date  of  the  letter  is  June  1,  1927. 

(It  was  stipulated  by  counsel  that  the  notice  was  received 
on  or  about  June  1, 1927,  by  the  Librarian.) 

The  testimony  of  the  witness  continued  in  substance  as 
follows : 

I  know  that  the  Librarian  understood  that  there  had  been 
a  transfer.  He  specifically  said  there  had  been  a  transfer. 
He  made  statements  to  that  effect  in  the  Washington 
Star — in  the  United  States  Daily  which  Colonel 

213  Treadwell  saw,  as  of  March  something,  1927 ;  in  the 
annual  report  in  1927,  throughout  which  there  is 

always  a  claim,  in  which  everybody  acquiesced  on  the  part 
of  the  executors ;  in  newspaper  items  the  defendant  in  this 
case  made  claims  that  the  United  States  was  now  the  abso¬ 
lute  owner  of  the  property ;  that  it  had  been  transferred  to 
them ;  that  formerly  they  had  it  on  deposit  only  as  a  loan, 
but  that  now  it  became  the  outright  property  of  the 
United  States. 


G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTNAM.  163 

Thereupon  a  book  marked  for  identification  Plaintiffs’ 
Exhibit  24  was  identified  as  the  1927  annual  I  report  con¬ 
taining  at  page  25  the  statement  just  referred  to  as  indicat¬ 
ing  the  understanding  of  the  Librarian  that  thPre  had  been 
a  permanent  transfer. 

Whereupon  Plaintiffs’  Exhibits  21,  22,  23 1  and  24  for 
identification  were  offered  and  received  in  evidence. 

Plaintiffs’  Exhibit  21,  so  received  in  evidence,  is  dated 
March  11, 1927,  and  is  as  follows : 


1  ‘  My  Dear  Colonel  Treadwell  : 

“You  may  have  seen  the  notice  in  the  New  York  Times 
of  Mrs.  Thacher’s  bequest  to  the  Library.  It  was  to  meet 
inquiries  from  the  press  which  ensued  upon  ithe  notice  of 
her  death. 

“The  text  for  the  Times  notice  was  not  furbished  by  us, 
but  appears  to  have  been  sent  on  from  Washington  by  the 
Associated  Press,  hence  the  regrettable  misspelling  of  the 
name.  j 

“I  am  enclosing  a  copy  of  the  fuller  notice  which  ap¬ 
peared  in  the  Washington  Star  of  March  9. 


*  #  *  *  •  •  # 

“Mr.  Yaras  (who  very  courteously  sent  njie  a  copy  of 
the  Will)  inquired  whether  all  of  the  material  covered  by 
the  bequest  was  already  in  the  custody  of  the 
214  Library.  I  answered  that  I  thought  it  jvas>  with  the 
possible  exception  of  some  of  the  autographs  which 
were,  as  I  recall,  originally  withheld  for  the  purpose  of 
a  possible  sale  of  them.  If  any  of  that  group  still  remain 
at  the  house  or  elsewhere  among  the  effects  pf  the  estate, 


you  would  of  course  readily  identify  them. 

Verv  sincerely  yours, 

HERBERT  PUTNAM, 

Librarian .” 

Plaintiffs’  Exhibit  22  so  received  in  evidence  is  as 
follows: 


“Library  of  Congress  given  rare  collection  of  books. 
John  Boyd  Thacher’s  widow  leaves  nearly  five  thousand 
articles,  many  unique,  to  nation — includes  incunabula.” 

“These  collections  were  the  life  work  of  John  Boyd 
Thacher,  perhaps  the  greatest  of  American  collectors.  The 
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various  articles  have  been  placed  on  deposit  at  the  Library 
of  Congress  from  time  to  time,  but  they  now  become  the 
property  of  the  Government  outright.” 

Plaintiffs’  Exhibit  23  so  received  in  evidence  is  as 
follows : 

“  Reilly  and  Yaras,  Counselors-at-law,  100  State  Street 

Albany,  N.  Y. 

June  1,  1927. 

“Dr.  Herbert  Putnam, 

Librarian  of  Congress, 

Washington,  D.  C. 

Dear  Sir  : 

“Please  excuse  me  for  not  getting  in  touch  with  you 
sooner. 

“The  will  of  Mrs.  Emma  Treadwell  Thacher  was  pro¬ 
bated  on  May  4,  1927,  since  which  time  I  have  been  over¬ 
whelmed  with  a  mass  of  details  attendant  upon  the 
215  settlement  of  the  estate’s  affairs. 

“Colonel  Treadwell  and  Mr.  Reilly  have  directed 
me  to  request  you  to  forward  us  a  list  of  all  of  Mrs.  Thach¬ 
er ’s  property  now  in  the  hands  of  the  Congressional  Li¬ 
brary,  for  the  purpose  of  assisting  us  in  the  preparation  of 
the  inventory  and  appraisal. 

“At  a  later  time  it  will  be  necessary  for  us  to  obtain  an 
expert  valuation  on  this  property  which,  the  executors  have 
suggested,  you  or  your  assistants  may  be  able  to  furnish 
to  us. 

“Thanking  you,  I  remain 
“Very  truly  yours, 

(Signed)  *  COPLIN  YARAS, 

Attorney  for  Executors .” 

The  book,  Plaintiffs’  Exhibit  24,  so  received  in  evidence 
is  incorporated  by  reference  and  made  part  of  this  Bill  of 
Exceptions;  it  is  noted  in  a  memorandum  Appendix  0. 

Page  25  of  the  Librarian’s  annual  report  for  the  year 
1927  so  received  in  evidence  as  part  of  Plaintiffs’  Exhibit  24 
is  as  follows: 

“On  February,  1927,  died  in  Albany,  N.  Y.,  Mrs.  Emma 
Treadwell  Thacher,  widow  of  Honorable  John  Boyd 
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Thacher,  bequeathing  to  the  Library  of  Congress  the  ex¬ 
tensive  collections  of  books,  autographs,  manuscript  docu¬ 
ments,  and  other  valuable  articles  collected  by  her  and,  after 
his  death  in  1909,  intrusted  by  her  to  the  custody  of  the  Li¬ 
brary  of  Congress  at  various  dates  (1910-1921)  as  deposits 
subject  to  her  pleasure. 

“  Brief  notices  of  these  deposits  have  appeared  in  the 
annual  reports  for  1910, 1915  and  1921.  The  feeveral  groups 
now  by  her  will  permanently  transferred,  conservatively  ap¬ 
praised  at  upwards  of  $350,000,  includes” — 

216  then  follows  a  description  of  the  collection.  The  date 
of  the  report  is  December  5,  1927. 

The  witness  then  testified  that  in  correspondence  with  Mr. 
Putnam  in  1927  he  referred  to  the  collection  ^s  having  been 
bequeathed  to  the  Library  of  Congress. 

The  letter  of  November  2, 1927  is  such  a  ref  erence  and  the 
witness  so  testified.  The  witness  then  testified  that  there 
was  an  additional  reference  earlier  than  that,  in  June;  that 
in  June,  or  something,  Mr.  Ashley  wrote  him  some  letters, 
just  a  few  months  after  the  death  of  Mrs.  Thacher,  and  said 
that  they  were  making  a  valuation ;  that  sonie  other  people 
might  differ  with  them  as  to  the  value  of  certain  items ;  that 
witness  wrote  back  and  said  that  a  valuation  by  the  Library 
or  any  of  the  officials  of  the  Library  would,  he  felt  confident, 
be  perfectly  satisfactory  to  the  Tax  Department;  that  all 
the  Tax  Department  looked  for  or  expected  or,  indeed,  all 
they  were  entitled  to,  was  an  honest  opinion  of  a  competent 
expert ;  and  that,  moreover,  the  question  wa^  really  more  or 
less  academic  because,  since  the  United  States  of  America 
had  received  the  bequest,  no  tax  was  payable  under  the  law ; 
and  that  was  just  a  few  months  after  her  deqth. 

That  the  letter  of  June  25,  1927,  already  ih  evidence,  is  a 
letter  to  which  he  referred. 

The  witness  testified  in  substance  that  the  executors  had 
made  clear  in  1927  their  assent  to  the  bequest  of  the  John 
Boyd  Thacher  Collection,  and  that  this  assent  was  by  ex¬ 
press  language  and  by  acquiescence  communicated  to  the 
Librarian  in  1927. 

Thereupon  the  witness  identified  a  paper  Inarked  “  Plain¬ 
tiff  s’  Exhibit  25  for  identification”  ^s  a  letter  from 

217  the  defendant  to  him,  dated  July  20,  JL927.  This  let¬ 
ter  was  written  two  and  a  half  months  after  Mrs. 
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Thacher’s  death,  after  the  probate  of  the  will,  and  was 
offered  and  received  in  evidence. 


July  20,  1927. 

“My  Dear  Mr.  Yaras: 

“I  have  returned  to  Washington — somewhat  earlier  than 
I  expected — and  this  morning  have  an  opportunity  to  look 
through  the  correspondence  between  you  and  the  Chief  As¬ 
sistant  Librarian  during  my  absence.  Included  in  this  is  a 
memorandum  of  July  1st,  giving  an  informal  appraisal  of 
the  values  of  the  several  collections  received  from  Mrs. 
Thacher.  These  were  conscientiously  arrived  at;  and  I 
should  assume  would  be  sufficient  for  the  purpose  of  the 
inventory.  This  is  not  to  say,  however,  that  an  expert  care¬ 
fully  checking  through  the  collections,  item  by  item,  and 
considering  in  the  case  of  each  a  present  day  ‘replacement’ 
value  might  not  rate  some  of  them  higher.  If,  therefore, 
extreme  accuracy  should  be  requisite,  the  services  of  an  ex¬ 
pert  handling  such  material  commercially  will  have  to  be 
sought.  That  would  of  course  involve  both  delay  and  ex¬ 
pense. 

“I  expect  now  to  be  continuously  in  Washington  until 
nearly  the  middle  of  August.  If,  as  intimated  in  your  note 
of  the  25th,  you  and  the  executors  contemplate  a  visit  to 
Washington,  please  advise  me  seasonably. 

“I  am  sorry  to  have  missed  the  recent  visits  from  mem¬ 
bers  of  the  family. 

“Very  sincerely  yours, 

HERBERT  PUTNAM, 

Librarian 


218  The  testimony  of  the  witness  continued  in  sub¬ 
stance  as  follows: 

I  did  not  advise  the  Librarian  of  any  expected  visit  after 
that  date.  Unless  there  was  one  intervening,  the  next  let¬ 
ter  to  defendant  from  me  was  in  November,  1927,  one  en¬ 
closing  with  it  an  affidavit  for  the  signature  of  the  defend¬ 
ant,  and  for  his  execution  as  well,  swearing  that  the  value  of 
the  collection  was  a  certain  sum ;  I  believe,  $355,000.  I  did 
not  respond  to  his  request  for  a  seasonable  notification  of  a 
visit  to  Washington  in  the  summer  of  1927,  and  I  never 
heard  from  defendant  any  further  either. 
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Mr.  Putnam  never  asked  me  after  that  for  ^n  expression 
from  the  executors  of  their  intentions  with  respect  to  carry¬ 
ing  out  the  conditions  of  the  will.  He  neverj  intimated  in 
any  way  that  he  was  unable  to  carry  them  out  himself. 

In  the  Librarian’s  letter  to  me  of  March  5, 1927,  (which  is 
in  evidence),  he  refers  to  the  conditions  of  thd  will  as  “en¬ 
tirely  appropriate  and  such  as  we  can  readily  conform  to.” 
At  no  time  did  he  inform  us  that  he  was  expecting  help  from 
us  as  to  how  to  conform  to  them.  He  said,  “Such  as  we 
can  readily  conform  to.’*  And  I  wrote  a  letter  back  and 
said  that  I  was  glad  to  know  that ;  that  I  had  t  aken  the  mat¬ 
ter  up  with  the  executors,  and  they  were  very  glad  too. 

We  understood  it  was  the  executors’  duty  fiierelv  to  ap¬ 
prove  a  proper  catalogue  when  submitted,  but  none  was 
submitted  or  even  mentioned. 

The  witness  testified  on  recross-examination  that  the  mat¬ 
ters  counsel  for  plaintiffs  had  question-  him  on  had  been 
gone  over  by  counsel  and  himself  last  nightj.  The  Court 
said  that  he  would  like  to  know  a  little  more  [about  the  tax 
matter  and  when  it  was  finally  disposed  of.  The  witness 
said  that  the  tax  was  finally  paid  about  February  5,  1929, 
about  six  months  before  they  made  the  visit.  | 

Thereafter  counsel  for  defendant  in  replyj  to  the  ques¬ 
tion,  “Do  you  deny  that  the  letters  were  written,”  answered 
“No.”  I 

219  Thereupon  Frederick  W.  Ashley  was  recalled  as  a 
.  witness  on  behalf  of  the  plaintiffs  and.,  having  been 
previously  sworn,  testified  further  as  follows: 

Redirect  examination  (continued) : 

j 

“Q.  Mr.  Ashley,  I  show  you  these  cards,  [which  I  shall 
ask  to  have  marked  for  identification.” 

A  box  of  cards  marked  “Plaintiffs’  Exhibit  26  for 
identification”  was  identified  by  the  witness  ^s  cards  from 
the  French  Revolutionary  books  which  are  cdntained  in  the 
books  bequeathed  by  the  5th  paragraph  of  ]Vf[rs.  Thacher’s 

will.  | 

The  testimony  of  the  witness  was  in  substance  as 

follows :  ! 

These  cards  were  prepared  in  the  Library  of  Congress 
in  the  year  1930,  at  the  beginning  of  the  spring,  beginning 
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in  May,  I  believe.  I  don’t  remember  what  I  said  before,  but 
this  is  the  fact.  Soon  after  the  death  of  Mrs.  Thacher  in 
February,  1927,  within  two  or  three  months  after  that  I 
began  to  get  together  data  for  the  manufacture  of  these 
cards.  I  had  a  typewritten  list  of  the  whole  collection, 
which  I  turned  over  to  people  and  asked  them  to  assemble 
by  the  aid  of  that  collection  from  our  printed  cards,  such 
cards  as  we  had  for  those  same  books,  which  were  not  a 
great  many. 

I  kept  that  little  collection  on  my  desk;  and  when  they 
got  ready  to  actually  begin  the  making  of  the  catalog,  I 
turned  those  over  to  a  cataloguer.  The  actual  work  on  the 
cataloguing,  of  getting  those  into  shape  for  the  printer, 
began  in  May,  1930.  When  the  French  Revolutionary 
books  originally  came  to  the  Library  in  1921  from  Mrs. 
Thacher,  a  list  was  made  in  1921.  Some  of  the  cards  in 
Plaintiffs’  Exhibit  26  are  printed  cards  and  some  of  them 
are  hand-written  cards. 

220  The  Library  of  Congress  prints  cards  for  every 
book  that  it  catalogues;  and  it  sells  those  cards  all 
over  the  United  States  to  any  person  who  wants  to  buy 
them  for  about  three  cents  apiece.  Those  are  kept  in  the 
card  division,  and  we  have  something  like  seventy  million 
cards.  Anybody  in  the  library  who  has  need  for  those 
cards  can  get  them  from  the  card  division. 

These  printed  cards  are  from  that  stock.  They  are  like 
the  cards  that  are  also  in  the  main  catalogue  of  the  Library. 
But  these  printed  cards  represent  books  of  which  we  had 
copies  before  we>  received  the  Thacher  collection,  that  is 
before  Mrs.  Thacher  made  her  loan  in  1921.  Some  of  them 
may  have  been  catalogued  as  books  received  from  other 
sources  during  the  intervening  time.  But  the  main  part  of 
them  were  already  in  the  Library. 

Thereupon  the  following  ensued: 

“By  the  Court: 

“Q.  You  mean  that  you  didn’t  make  any  of  those  cards 
until  the  book  had  been  gotten  physically  into  the  Library? 
A.  That  is  true.  The  books  were  gotten  into  the  Library 
and  were  our  own  property  and  not  Mrs.  Thacher ’s. 

“Q.  Then  these  cards  were  printed  after  her  death?  A. 
No,  sir.  Most  of  them  were  printed  before  her  death.  But 
I  can  tell  from  each  one  of  them  when  it  was  printed.” 
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The  testimony  of  the  witness  in  response  to  examina¬ 
tions  by  counsel  for  plaintiffs  continued  in  substance  as 
follows : 

The  hand-written  cards  were  made  by  th4  Library  of 
Congress  special  cataloguing  force  assigned  to  this  work 
of  cataloguing  this  collection.  In  otheii  words,  they 

221  were  made  beginning  in  May,  1930.  The  hand¬ 
written  cards  do  not  reproduce  exactly  the  item  as 

it  appears  on  the  list  which  was  sent  Mrs.  Thacher  at  the 
time  of  the  loan.  That  list  was  made  up  not  by;  experienced 
cataloguers.  It  was  an  identification  list,  and  the  data  on 
the  card  was  obtained  from  the  book  itself ;  and  that  data 
may  have  been  quite  incomplete  in  the  printed  book. 

Whereupon  Miss  Azalea  Clizbee  was  produced  as  a  wit¬ 
ness  on  behalf  of  the  plaintiffs,  and  having  been  first  duly 
sworn,  testified  as  follows :  | 

My  occupation  is  bibliographer  and  cataloguer.  I  have 
had  about  eighteen  years’  experience  as  a  chtaloguer.  I 
took  my  training  in  the  New  York  Public  Library  school 
under  Miss  Plummer,  who  is  the  greatest  ljbrarv  school 
teacher  that  we  have  ever  had.  I  graduated  ip  1914,  having 
had  two  years’  work. 

The  second  year’s  work  I  specialized  iii  cataloguing 
under  Henrietta  Bartlett,  who  is  a  great  expert  on  these 
lines,  who  has  worked  with  the  British  Mudeum  Library 
heads  and  many  other  people. 

I  catalogued  after  that  for  the  Reference  department  of 
the  New  York  Public  Library  for  three  year£.  And  while 
there  I  inaugurated  the  use  of  the  Library  of  Congress 
cards  for  the  catalogue  of  the  public  library  there;  and 
supervised  it;  had  six  to  ten  people  under  m£  most  of  the 
time  on  that. 

Then  I  went  into  the  private  cataloguing  work  and  cata¬ 
logued  the  Theodore  DeVinnev  librarv  under  Miss  Bart- 
lett.  The  cards  there  were  used  later  for  the  auction  cata¬ 
logue  at  the  Anderson  Galleries  in  New  York. 

I  worked  on  the  William  L.  Clements  Americana  collec¬ 
tion  in  Bay  City  for  one  year.  Thei|i  I  was  with 

222  H.  W.  Wilson,  and  edited  the  Readers’  Guide  Sup¬ 
plement,  which  is  one  of  the  reference  books  used  by 

librarians  in  the  United  States. 
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Then  I  went  to  the  American  Art  Association,  and  was 
the  chief  cataloguer.  I  was  with  the  American  Art  Associ¬ 
ation  for  seven  years,  first  as  chief  cataloguer  for  three 
years,  then  as  head  of  the  department  for  four  years. 

While  I  was  there  I  catalogued  the  illuminated  manu¬ 
scripts  and  incunabula,  rare  Americana,  and  early  Ameri¬ 
cana,  and  all  the  finer  and  rarer  English  and  foreign  books 
and  manuscripts  in  all  languages;  standardized  the  style 
and  the  bibliographical  form  of  the  printed  catalogues,  so 
that  they  were  celebrated  all  over  the  United  States  for 
their  fine  style  and  reliability. 

Some  of  the  catalogues  which  were  my  own  exclusive 
work  there  were  the  Antwerp  incunabula  collection  and 
Susan  Minor’s  “ Dance  of  Death”  collection;  the  Gunther 
collection  of  early  manuscripts;  the  William  Gates  Mexi¬ 
can  collection,  which  was  mostly  Spanish ;  Napoleonic  auto¬ 
graphs  and  prints  collections ;  and  many  other  special  col¬ 
lections  of  all  descriptions. 

While  chief  of  the  department  I  supervised  the  cata¬ 
loguing,  edited  the  copies,  read  all  the  proofs,  the  printer’s 
proofs,  made  up  the  catalogues  and  illustrations,  and  put 
the  catalogues  through  the  press,  at  the  same  time  doing 
quite  a  bit  of  the  finer  cataloguing  work. 

From  1926  to  1930  I  owned  and  managed  the  Pegasus 
Book  Shop  in  New  York,  a  shop  for  rare  books ;  and  pre¬ 
pared  and  published  my  own  catalogues  for  the  shop  dur¬ 
ing  that  time. 

223  At  the  same  time  I  compiled,  edited,  and  published 
a  three-volume  catalogue  of  the  Winbury-Jones- 
Duren  Georgia  library,  which  is  a  very  extensive  Americana 
collection,  and  which  is  recognized  now  as  one  of  the  neces¬ 
sary  bibliographical  tools  for  the  Americana  student. 

Since  that  time  I  have  been  doing  private  cataloguing. 
I  did  the  cataloguing  of  the  early  Americana  maps  for 
Charles  Hartman,  which  I  believe  Dr.  Vollbehr  purchased 
afterwards.  I  have  been  at  work  the  last  year  and  am  at 
work  at  present,  in  Mrs.  Payne  Whitney’s  private  house  on 
her  collection;  and  have  done  some  other  smaller  private 
collections,  and  did  some  incunabula  for  Dr.  Vollbehr. 

I  have  examined  Plaintiffs’  Exhibit  3,  of  which  pages 
90  to  140  are  a  list  of  the  Americana,  carefully,  with  a  view 
to  determine  how  long  it  would  take  to  make  an  adequate 
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catalogue  of  the  items  which  are  in  that  list.  I  spent  about 
four  or  five  hours. 

I  have  examined  carefully  Plaintiffs’  Exhibit  19.  I  went 
over  the  entire  file ;  went  through  it ;  and  examined  some  of 
the  cards.  Plaintiffs’  Exhibit  19  are  the  cards  for  the 
books  listed  in  Plaintiffs’  Exhibit  3,  pages  90  to  140.  I  have 
examined  the  items  themselves  which  are  listed  in  Plain¬ 
tiffs  ’  Exhibit  3,  pages  90  to  140,  spending  about  an  hour  and 
a  half.  They  are  all  books,  544  titles. 

Assuming  that  the  items  listed  in  Plaintiffs’  Exhibit  3, 
pages  90  to  140,  of  Americana,  were  in  existence  at  the 
Library  of  Congress ;  and  assuming  that  the  cards,  Plain¬ 
tiffs  ’  Exhibit  19,  for  those  items  were  in  existence  at  the 
Library  of  Congress ;  and  assuming  that  a  competent  cata¬ 
loguer  had  available  to  him  the  resources  of  the 
224  Library  of  Congress,  the  bibliographies,  and  refer¬ 
ence  books,  and  the  efficient  stenographic! service;  in 
my  opinion  it  would  take  a  competent  cataloguer  about  54 
days  to  catalogue  the  items  listed  in  Plaintiffs’  Exhibit  3, 
pages  90  to  140,  the  Americana. 

I  have  examined  Plaintiffs’  Exhibit  4,  which  is  an  enu¬ 
meration  of  the  autographs  of  royalties  and  celebrities 
in  the  material  bequeathed  by  the  5th  paragraph  of  Mrs. 
Thacher’s  will,  and  I  have  examined  the  items  them¬ 
selves.  I  went  over  a  great  many  of  the  folders  of  the 
items  in  the  Library  of  Congress.  That  estimate  of  54 
days  which  I  made  for  cataloguing  the  list  iij  Plaintiffs’ 
—  3,  the  Americana,  includes  the  time  for  reading  the 
proof  and  time  for  seeing  the  catalogues  through  the  press. 
In  my  opinion,  an  adequate  catalogue  of  the  items  listed 
on  pages  90  to  140  of  Plaintiffs’  Exhibit  3  would  include 
for  each  item  the  author’s  full  name,  and  the  dates  of  his 
birth  and  death;  the  full  title;  the  place  and  date  of 
publication  and  the  publisher ;  a  pagination  of  the  book  or 
books ;  and  in  the  rarer  items  a  complete  collation,  and  bib¬ 
liographical  notes  or  historical  notes  relating  jto  the  book. 
In  the  very  rare  ones,  an  illustration  or  facsimile  of  the 
title  page  or  some  more  important  part  of  it. 

The  catalogue  itself  would  include  an  index,  a  chrono¬ 
logical  list  of  the  Americana,  and  an  index  |  of  subjects 
and  authors,  with  necessary  cross-reference^  and  other 
usual  entries. 
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To  collate  a  book  is  to  go  through  it  page  by  page  and 
see  that  it  is  perfect ;  so  as  to  see  whether  it  is  perfect  or 
not.  Pagination  is  the  record  of  the  number  of  pages  as 
printed  in  the  book.  My  estimate  of  fifty-four  days  in¬ 
cludes  the  making  of  such  a  catalogue  as  I  have  de- 

225  scribed. 

Interrogated  by  the  Court,  the  witness  testified  in  sub¬ 
stance  as  follows : 

I  contemplated  that  there  were,  I  judge,  from  190  to  200 
of  the  Americana  ^ould  need  bibliographical  or  historical 
notes.  But  such  notes  are  all  in  already-printed  bibliogra¬ 
phies.  So  it  would  be  merely  a  matter  of  collecting  the 
proper  references,  and  not  original  research.  Well,  about 
the  same  number  required  collation.  It  means  going- 
through  them  page  by  page.  Probably  not  more  than  half 
a  dozen  or  perhaps  a  dozen  would  justify  printing  fac¬ 
similes. 

In  response  to  questions  by  counsel  for  plaintiffs,  the 
witness  continued  in  substance  as  follows : 

I  have  seen  Plaintiffs  *  Exhibit  4,  a  list  of  the  autographs 
of  European  rulers;  and  I  have  seen  a  good  many  of  the 
items  themselves. 

Assuming  the  existence  of  the  items  listed  in  Plaintiffs’ 
Exhibit  4  in  the  Library  of  Congress,  and  assuming  that  a 
competent  cataloguer  had  available  to  him  the  resources 
of  the  Library  of  Congress  and  its  bibliographical  and  ref¬ 
erence  books  and  efficient  stenographic  service,  in  my  opin¬ 
ion  it  would  take  a  competent  cataloguer  about  34  days  to 
make  an  adequate  catalogue  of  the  items  listed  in  Plaintiffs’ 
Exhibit  4,  the  autographs  of  European  rulers.  That  esti¬ 
mate  includes  proof-reading  and  seeing  the  catalogues 
through  the  press. 

In  my  opinion  an  adequate  catalogue  of  the  items  listed 
in  Plaintiffs’  Exhibit  4  would  include  the  full  name  and 
dates  of  the  writer  or  the  signer  of  the  document  ;  and  a 
brief  summary  of  his  life,  stating  the  important  positions 
he  might  have  held,  or  his  political  record  or  whatever 
that  might  be ;  and  a  summary  of  the  contents  of  the 

226  document,  giving  the  names  of  any  important  per¬ 
sons  mentioned  in  it  or  the  person  to  whom  it  was 
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written;  and  facsimiles  of  any  that  were  very  rare,  very 
important ;  and  an  index  of  all  the  authors  anjd  of  the  per¬ 
sons,  prominent  persons,  mentioned  in  the  book.  My  esti¬ 
mate  of  34  days  for  the  preparation  of  a  catalogue  would 
include  such  a  catalogue  as  I  have  just  described. 

I  have  seen  Plaintiffs’  Exhibit  5,  a  list  of  the  French 
Revolutionary  books.  I  examined  the  list  chrefullv  with 
a  view  to  determining  how  long  it  would  require  a  compe¬ 
tent  cataloguer  to  make  an  adequate  catalogue  of  the  items 
listed  in  Plaintiffs’  Exhibit  5,  the  French  Revolutionary 
books  and  material.  I  examined  the  items  themselves, 
spending  about  an  hour  and  a  half. 

Assuming  the  existence  of  the  items  thenjselves  at  the 
Library  of  Congress,  assuming  that  a  competent  cataloguer 
had  available  to  him  the  resources  of  the  Library  of  Con¬ 
gress,  with  its  reference  books,  bibliographies;,  and  efficient 
stenographic  service,  in  my  opinion  it  would  require  a 
competent  cataloguer  about  24  days  to  make  an  adequate 
catalogue  of  the  items  listed  in  Plaintiffs  ’  Exhibit  5,  the  col¬ 
lection  of  books  and  pamphlets  relating  to  the  French  Revo¬ 
lution.  That  includes  proof-reading  and  seeing  the  cata¬ 
logues  through  the  press.  In  my  opinion  an  Adequate  cata¬ 
logue  of  the  items  listed  in  Plaintiffs’  Exhibit  5,  the  French 
Revolutionary  books  and  pamphlets,  would  include  the  full 
author’s  name  and  dates;  the  full  titles;  the  place  and  date 
of  publication  and  the  publisher;  pagination;  and  some 
notes,  perhaps,  and  an  index,  an  author  and  subject 
index. 

227  A  collation  of  the  books  of  Plaintiffs’  Exhibit  5, 
the  French  Revolutionary  books,  would  not,  in  very 
many  instances,  be  necessary  for  an  adequate!  catalog.  The 
periodicals  would  have  to  be  gone  through  tp  see  that  the 
series  were  complete.  But  the  books  themselves  would 
not  have  to  be  collated  page  by  page,  because  they  are 
not  important  enough,  not  early  enough. 

I  have  seen  Plaintiffs  ’  Exhibit  6,  a  list  of  the  autographs, 
letters,  and  documents  by  persons  of  the  French  Revolu¬ 
tionary  period,  and  have  examined  it  carefully  with  a  view 
to  determining  how  long  it  would  require!  a  competent 
cataloguer  to  make  a  catalogue  of  the  items  listed  in  Plain¬ 
tiffs  ’  Exhibit  6,  the  list  of  autographs,  letters,  and  docu¬ 
ments  of  the  French  Revolutionary  period.  I  have  been 


174 


G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTNAM. 


and  examined  Plaintiffs’  Exhibit  16  and  Plaintiffs’  Ex¬ 
hibit  17. 

The  cards  in  Plaintiffs’  Exhibits  16  and  17  are  for  the 
items  listed  in  Plaintiffs’  Exhibit  6.  I  examined  quite  a 
number  of  the  items  themselves. 

Assuming  the  existence  of  the  items  listed  in  Plaintiffs’ 
Exhibit  6  at  the  Library  of  Congress;  and  assuming  the 
existence  of  the  cards,  Plaintiffs’  Exhibits  16  and  17  at  the 
Library  of  Congress;  assuming  that  a  competent  cata¬ 
loguer  had  available  to  him  the  resources  of  the  Library  of 
Congress,  and  the  bibliographies,  reference  books;  in  my 
opinion  it  would  require  a  competent  cataloguer  about  75 
days  to  make  an  adequate  catalogue  of  the  items  listed  in 
Plaintiffs’  Exhibit  6.1  Such  an  estimate  of  time  includes 
proof-reading  and  seeing  the  catalogues  through  the  press. 

In  my  opinion  an  adequate  catalogue  of  the  items  listed 
in  Plaintiffs’  Exhibit  6  would  contain  the  full  names 
228  and  dates  of  the  writer  or  signer  of  the  document; 

and  a  brief  bibliographical  note  and  summary  of  the 
contents  or  the  historical  reference ;  a  note  of  the  historical 
reference  of  the  contents ;  the  names  of  any  prominent  per-* 
sons  mentioned  in  the  contents  of  the  manuscripts ;  and  an 
adequate  index  of  all  the  names,  both  of  the  writers  and 
those  mentioned;  and  facsimiles  of  some  of  the  most  im¬ 
portant  items. 

Interrogated  by  the  Court,  the  witness  testified  in  sub¬ 
stance  as  follows : 

Possibly  a  dozen  or  more  facsimiles  would  be  required. 

I  read  French,  Italian,  Spanish,  Latin,  and  I  used  to 
read  German. 

At  the  American  Art  Association  I  supervised  the  cata¬ 
loguing  work  of  the  catalogue.  That  was  also  a  sales  or¬ 
ganization.  Those  catalogues  were  published  for  use  of 
prospective  purchasers. 

In  response  to  questions  by  counsel  for  plaintiffs,  the 
witness  testified  in  substance  as  follows : 

In  my  opinion,  instead  of  having  one  cataloguer  do  all 
the  items  listed  in  Plaintiffs’  Exhibits  3,  4,  5,  and  6;  that 
is,  the  Americana,  the  celebrities  and  rulers,  the  French 
Revolutionary  autographs,  and  the  French  Revolutionary 
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books  and  pamphlets,  it  would  be  better  to  give  qach  section 
to  a  specialist  in  that  particular  subject — the  Americana 
books  and  records  to  an  Americana  expert,  the  French 
Revolutionary  books  to  a  person  who  was  familiar  with  the 
French  language  and  history,  and  the  autographs  to  a 
person  who  is  familiar  with  manuscript  material,  with  read¬ 
ing  early  manuscripts  and  handwriting. 

229  So  that  if  the  work  was  apportioned  afe  I  think  it 
wisely  should  be,  the  entire  material  coul(jl  have  been 

catalogued  in  a  period  of  75  days. 

Interrogated  by  the  Court,  the  witness  testified  that 
these  estimates  that  she  had  given  are  for  just  one  cata¬ 
loguer  working  on  them. 

Questioned  by*counsel  for  Plaintiffs,  the  witness  testified 
that  an  encyclopaedia  of  37  volumes  would  be  catalogued  as 
one  title,  as  one  entry. 

Interrogated  by  the  Court,  the  witness  testified  that  a 
catalogue  including  an  encyclopaedia  of  37  volumes  would 
not  give  the  number  of  pages  but  would  give  th^  number  of 
volumes;  that  there  wouldn’t  be  any  attempt  at! pagination, 
but  in  cataloguing  one  that  was  in  one  volume^  you  would 
give  the  number  of  pages.  j 

Thereupon  the  direct  examination  was  concluded  by  the 
witness’  testimony  that  in  her  estimates  she  included  7 

mJ 

working  hours  in  a  working  day. 

Cross-examination :  | 

| 

Questioned  by  counsel  for  defendant,  the  testimony  of 
the  witness  was  in  substance  as  follows : 

The  exhibit,  Plaintiffs’  Exhibit  19,  contains  cards  of  the 
Americana  collection  and  the  reference  books.  That  is  the 
bibliographical  apparatus.  i 

The  cataloguing  of  reference  books  was  included  in  my 
estimate  of  54  days. 

I  visited  the  Library  the  Monday  before  this  recent 
Thanksgiving.  That  day  is  the  only  time  I  have  been  at  the 
Library  with  regard  to  the  Thacher  collection. 

Upon  the  date  of  my  examination  of  Ifhese  papers 

230  and  books,  Mr.  Yaras,  Mr.  Gee,  Mr.  Mafenthau,  Mr. 
Monaghan  and  Mr.  Williams,  part  of  tljie  time,  and 

Mr.  Fihellv,  (Counsel  for  Defendant)  part  of  the  time, 
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were  present.  Dr.  Ashley  and  his  assistant  were  in  the 
room.  Mr.  Gee  and  Mr.  Meienthau  and  Mr.  Monahan  are 
bibliographical  experts.  I  have  known  Mr.  Gee  for  a  long 
time.  I  met  these  other  two  gentlemen  for  the  first  time. 
We  arrived  there  at  about  nine-thirty,  and  were  there  until 
about  ten  minutes  of  four.  These  gentlemen  were  with  me 
all  the  time.  They  were  examining  the  Thacher  collection 
also.  Each  one  examined  different  parts  at  different  times. 
I  did  not  discuss  the  matter  with  these  gentlemen  as  I  was 
making  my  examination.  The  purpose  of  the  visit  was  to 
form  an  opinion  as  to  the  period  of  time  necessary  to  do  the 
cataloguing. 

The  opinion-  I  have  given,  in  answer  to  questions  by 
Counsel  for  the  Plaintiff,  are  based  on  mv  own  delibera- 
tion,  and  are  not  the  result  of  deliberations  and  collabora¬ 
tions  with  Plaintiff’s  witnesses — my  individual  calculations 

entirelv.  The  four  of  us  did  not  deliberate  on  all  the  esti- 
•/ 

mates ;  never  discussed  it  at  any  time. 

I  have  looked  over  the  section  of  the  rare  Americana.  I 
took  down  a  few  and  looked  at  them  to  see  whether  they 
were  perfect.  For  instance,  Captain  John  Smith’s  History, 
which  I  glanced  at,  was  imperfect,  to  a  certain  extent.  The 
others  I  looked  at  on  the  shelves  to  see  which  ones  would 
need  collation,  and  which  would  not. 

In  the  collection  of  Americana  there  were  three  hundred, 
or  four  hundred,  or  something  like  that,  but  that  was 
231  inclusive  of  the  reference  books  and  the  bibliography 
apparatus  too.  Some  books  might  contain  fifty 
pages,  and  some  three  or  four  hundred  pages.  My  esti¬ 
mate  of  fifty-four  days  is  based  upon  collating  the  Ameri¬ 
cana,  the  early  Americana  books.  I  judged  that  there  were 
about  two  hundred  of  them  that  would  need  collation,  be¬ 
cause  I  looked  at  them  on  the  shelves  and  saw  which  books 
thev  were,  and  knew  which  ones  needed  collation. 

In  this  group  of  Americana,  some  books  in  the  Ameri¬ 
cana,  may  have  one  hundred  pages,  and  others  two  or  three 
hundred  pages.  Collation  is  going  through  the  pages,  page 
by  page,  and  seeing  that  the  pages  are  there,  and  perfect. 
To  properly  collate  a  book,  you  would  have  to  go  through 
every  page  in  every  one  of  the  Americana.  That  means 
just  going  through,  like  that  (indicating),  just  turning  it 
page  by  page,  and  turning  them  over  as  rapidly  as  one  can, 
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I 

by  an  expert  who  knows  what  he  is  looking  for,  on  the 
pages.  ] 

When  you  are.  collating  a  book,  you  are  looking  to  see 
that  the  pages  are  all  there,  that  the  signature  marks  run 
in  sequence,  and  any - 

Interrogated  by  the  Court,  the  witness  testified  that  sig¬ 
nature  marks  are  the  printer’s  marks  as  the  sheets  are 
gathered  together;  each  sheet  has  a  letter  or  a  number  on 
it.  That  would  be  on  every  eight  pages  of  arf  octavo  book, 
or  every  sixteen  in  a  small  book,  or  something  like  that.  In 
going  through  the  pages,  naturally  one  would  just  naturally 
turn,  one,  two,  three,  four,  five,  six,  seven,  eight,  and  see. 
Then  you  know,  if  there  are  two  left  out,  that  they  were 
lacking. 

The  old  books  are  not  paged;  they  are  not  num- 
232  bered,  do  not  have  the  page  numbers,  or  a  great 
number  of  them  do  not,  and  you  have  to  collate  them 
by  signature  marks. 

The  testimony  of  the  witness,  in  response  to  cross- 
examination,  continued  in  substance  as  follows : 

One  book  may  have  fifty  pages,  and  another  may  have 
three  or  four  hundred,  hence  you  can’t  separately  estimate 
the  time  for  collating.  It  must  be  included  in  the  entire 
estimate.  My  estimate  is  based  upon  a  certain  amount  of 
time  for  each  title.  I  give  thirty-six  days  |or  the  actual 
cataloguing  of  the  Americana  and  the  reference  books. 
That  includes  collating  of  the  ones  where  it  would  be  neces¬ 
sary.  It  includes  pagination  of  all  of  the  books.  Pagina¬ 
tion  merely  consists  of  looking  at  the  first  leaf  and  the  last 
leaf ;  the  first  leaf  of  the  title  and  the  final  one,  and  putting 
down  the  inclusive  figures  unless  there  are  some  variations, 
and  those  are  very  easy  to  run  through  and  fipd  out. 

50  hours,  a  little  over  7  days,  would  be  required  to  proof¬ 
read  a  proof  of  a  catalogue  of  the  Americana  and  the 
bibliographical  apparatus. 

Only  one  cataloguer  would  be  required  fqr  reading  the 
proof.  The  cataloguer  does  it  as  an  editor,  not  for  typo¬ 
graphical  errors. 

Interrogated  by  the  Court,  the  witness  testified  that 
checking  for  typographical  errors  is  done  a^:  the  printers 
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by  the  professional  printer  proof  reader.  The  copy  is  re¬ 
checked  with  the  book  before  it  is  edited  and  sent  to  the 
printer. 

That  in  cataloguing,  one  looks  for  imperfections,  the  torn 
leaves  or  parts  of  leaves  that  are  torn  away.  Torn  or  miss¬ 
ing  leaves  are  noted  on  a  note  pad  together  with  any  other 
imperfections. 

233  In  response  to  further  cross-examination,  the  wit¬ 
ness  testified  in  substance  as  follows: 

It  follows  as  a  logical  conclusion  that  having  examined 
closely  a  dozen  of  the  Americana,  I  could  tell  what  the  con¬ 
tents  of  the  other  Americana  were,  because  I  know  what 
those  books  are;  because  I  have  handled  copies  and  copies 
of  them,  over  and  over,  and  I  know  what  the  books  are  about, 
and  what  they  should  be.  You  can  accurately  estimate  the 
time  for  collating  because  you  allow  for  certain  length  of 
time  for  checking  what  you  would  call  snags,  and  the  differ¬ 
ences  are  taken  up  by  the  average  of  a  large  number  of 
books. 

I  can  estimate  how  long  it  would  take  to  collate  any  par¬ 
ticular  book,  in  a  general  way,  because  I  know  how  many 
there  are,  and  how  much  it  will  actually  require,  how  much 
work  it  will  take,  and  whether  the  book  has  had  a  biblio¬ 
graphical  note  in  it,  or  whether  it  has  been  catalogued  by 
John  Gardiner,  or  whatever  bibliographical  description  it 
has,  so  that  all  I  have  to  look  for  is  the  imperfections  in  it, 
in  the  actual  copy  that  I  am  handling. 

Collating  is  a  part  of  the  cataloguing  and  the  two  are  con¬ 
sidered  together  in  estimating  the  time  required.  You  have 
to  make  your  notes  at  the  same  time.  You  cannot  separate 
the  one  from  the  other.  My  opinion  of  the  time  it  would 
require  to  prepare  a  catalogue  of  the  Americana,  and  the 
bibliographical  apparatus,  fifty-four  days,  is  based  upon  an 
expert  cataloguer  working  seven  hours  a  day  and  having 
certain  stenographic  assistance,  enough  to  take  down  notes, 
write  out  the  notes,  and  copy  such  titles  as  the  cards  would 
be  available  for.  No  clerical  assistance  in  addition  to  that 
is  needed.  If  a  cataloguer  were  doing  all  of  this 

234  work  himself,  my  estimate  of  fifty-four  days  would 
not  be  increased  by  twice  that  number,  because  the 

stenographer  could  not  do  what  the  cataloguer  could  do, 
could  only  do  what  they  are  shown  to  do,  and  was  told  to  do. 
In  making  my  estimate,  however,  of  54  days,  I  counted  the 
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time  of  only  one  person  doing  the  entire  work  Ayithout  the 
assistance  of  a  stenographer.  The  suggestion  bf  a  steno¬ 
grapher  was  made  later  on,  but  at  that  time  I  assumed  that 
one  person  would  be  occupied  seven  hours  a  |day.  You 
could  not  use  a  stenographer,  excepting  maybe  h  couple  of 
hours  a  day,  for  such  work. 

There  are  about  676  autographs  of  European  celebrities. 
I  did  not  read  the  contents  of  each  of  the  letters  or  docu¬ 
ments  ;  I  was  not  cataloguing  them.  I  just  looked  at  them 
to  see  how  important  they  might  be,  and  how  much  time  it 
would  take,  to  judge  how  much  time  it  would  take  to  cata¬ 
logue  them. 

Amongst  those  that  I  examined  there  we^e  some  of 
Napoleon,  one  or  two  or  possibly  more  of  Napoleon;  and 
some  of  the  Empress  Josephine;  and  some  of  th<p  early  Eng¬ 
lish  Kings.  In  those  facsimiles  might  be  needed  for  pos¬ 
sibly  one  of  Napoleon  and  one  of  Josephine,  and  I  think 
there  was  one  of  Tasso ;  that  might  be  very  valuable,  and  a 
few  of  that  type.  It  would  require  54  days  to  catalogue  the 
autographs  of  the  celebrities  in  the  Thacher  collection.  My 
estimate  is  based  upon  the  original  documents  without  the 
assistance  of  the  cards. 

In  a  catalogue  of  autographs  of  Europeaii  notables  I 
would  give  the  name  of  the  writer,  or  signature,  with  the 
dates,  and  three  or  four  lines  of  his  position,  of  course.  Of 
course,  the  kings  of  England,  it  is  only  the  Kin^  of  England, 
and  the  dates,  such  and  such.  ! 

235  With  respect  to  the  kings  and  queens!,  you  simply 
put  the  dates  of  their  birth  and  death,  King  of  so-and- 
so,  and  perhaps  the  dates  of  his  reign.  | 

Any  cataloguing  that  gives  that  much  of  a  bibgraphy  of  a 
king,  is  adequate,  because  everybody  knows  a  king  is  a  king. 

I  would  also  make  a  summary  of  what  the  document  was 
about,  and  if  it  was  signed  by  another  person,  i  reference  to 
the  other  person  should  be  mentioned,  because  [it  is  very  im¬ 
portant  in  a  historical  description. 

To  make  an  estimate,  you  would  only  ha|ve  to  glance 
through  it.  As  a  rule,  you  don’t  have  to  read  every  word 
in  them,  because  you  can  see  a  page  and  see  what  it  is  about, 
and  who  the  people  are,  who  is  referred  to.  A^  to  how  much 
time  would  be  required  to  read  any  one  of  the)  autographed 
letters  and  documents,  it  might  take  five  mi[nutes,  and  it 
might  take  a  half-hour. 
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It  would  take  one  hundred  and  fifty  hours  to  catalogue 
them,  and  that  includes  reading  them.  In  an  estimate, 
reading  and  cataloguing  can’t  be  separated  because  your 
conception  of  the  document  is  part  of  the  cataloguing  of  it, 
your  mentality,  grasp  of  the  piece  before  you;  you  glance 
through  it,  if  it  requires  only  a  glance,  you  see  that  it  is 
about  a  certain  thing,  refers  to  so  and  so,  refers  to  military 
supplies,  is  from  Napoleon  addressed  to  General  Ney  or 
whoever  he  is.  That  is  that,  you  see  that,  and  you  have  to 
write  it  down.  You  have  to  take  into  consideration  the 
legibility  or  illegibility  of  the  letter.  Sometimes  the  hand¬ 
writing  is  very  difficult  to  read;  that  would  require  a  long 
time;  in  one  case  it  might  take  an  hour  because  you  might 
have  to  figure  out  what  the  handwriting  was. 

236  Interrogated  by  the  Court,  the  witness  testified 
that  manuscripts,  unless  they  are  published,  are 
original  sources.  That  if  an  expert,  by  using  other  sources 
published  throughout  the  world,  spent  days  or  weeks  on  one 
item,  in  the  case  of  the  collection  in  question,  that  would  be 
an  unreasonable  time,  even  though  he  were  trying  to  make 
the  best  possible  catalogue. 

Cross-examined  bv  counsel  for  defendant,  the  witness 
further  testified  in  substance  as  follows: 

I  made  an  examination  of  the  books  of  the  French  Revo¬ 
lution.  There  are  five  hundred  and  some  titles,  but  there 
were  over  a  thousand  books.  I  spent  probably  an  hour  of 
the  time  there  looking  over  those  on  the  shelves.  My  esti¬ 
mate  of  the  time  for  the  preparation  of  a  proper  catalogue 
for  the  French  Revolution  books  is  twenty-four  days.  That 
includes  the  cataloguing,  indexing,  and  the  proof-reading. 
It  includes  the  time  of  actual  printing. 

Interrogated  by  the  Court  whether  she  had  allowed  any 
time  for  the  printer,  the  witness  testified: 

“ I  have  allowed  th6  reasonable  time,  say  perhaps  three 
or  four  days  for  the  galleys  and  two  or  three  or  four  days 
for  making  up  the  pages  and  indices ;  I  have  calculated  all 
of  that,  but  I  have  not  calculated  delays  by  the  printer.  The 
printer  would  have  to  calculate  that.” 

Whatever  time  the  printer  might  require  to  actually  print 
and  publish  the  publication  would  not  be  added  to  my  esti- 
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mate,  because  seeing  it  through  the  press  inclhdes  a  reason¬ 
able  time  for  the  printer.  Besides,  one  can  work  while  the 
printer  is  doing  his  work.  My  estimate  includes  the 

237  time  that  the  printer  takes  for  producing  a  finished 
product.  That  reasonable  time  I  estimate  to  be  three 

or  four  days.  I  did  not  calculate  the  printer’s  time,  espe¬ 
cially,  because  I  would  have  to  be  making  my  indices,  while 
waiting  for  the  proofs,  so  that  the  printer’s  time  is  my  time. 

The  witness  further  testified  on  cross-exhmination : 

“Q.  Miss  Clizbee,  how  much  of  the  autograph,  pertain¬ 
ing  to  the  French  Revolution,  did  you  examine?  A.  I 
glanced  through  several  of  the  folders  of  the  big  port¬ 
folios  of  autographs  of  the  French  Revolution.” 

My  examination  of  those  autographs  wasj  turning  them 
over,  just  glancing  at  them,  as  I  turned  them  over,  page  by 
page,  to  judge  of  the  importance  of  the  writer,  and  the  im¬ 
portance  of  the  documents,  not  to  read  them.  When  I  was 
at  the  Library  I  also  examined,  at  that  time,  Plaintiffs’  Ex¬ 
hibit  16,  and  Plaintiffs’  Exhibit  17,  the  French  Revolution 
autograph  cards. 

A  cataloguer  of  autographs  relating  to  th<^  French  Revo¬ 
lution  and  European  notables  would  have  t|o  have  special 
qualifications  that  an  ordinary  cataloguer,  sby,  of  the  aver¬ 
age  books,  would  not  require. 

It  would  be  much  better  to  have  a  person  }vho,  of  course, 
knew  the  language,  who  knew  French;  for  this,  one  would 
be  needed  who  knew  French,  to  be  able  to  read  it;  and  it 
would  be  better  to  have  a  person  who  was  familiar  with 
manuscripts,  with  the  reading  of  handwriting.  He  would 
also  need  a  general  education,  historical  Education,  and 
also  a  bibliographical  training. 

If  an  individual  were  not  peculiarly  qualified  in  Euro¬ 
pean  history,  provided  he  had  all  of  the  other  qualifica¬ 
tions,  he  would  be  competent  to  make  a  proper  catalogue 
of  the  autographs.  It  might  take  a  little  more  time 

238  than  it  would  one  who  knew  just  wha|  he  was  doing. 
It  might  be  as  good  a  catalogue  as  o be  prepared  by 

a  cataloguer  peculiarly  qualified  in  European  history  but 
it  would  take  longer.  It  is  preferable  to  have  this  person 
who  is  peculiarly  qualified,  in  preference  tb  the  ordinary 
man,  but  a  person  with  a  good  general  education  could  do 
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it,  but  he  must  know  the  languages.  A  good  college  trained 
cataloguer,  with  a  knowledge  of  the  language  and  some 
experience  in  manuscript  work,  would  be  competent.  I 
can’t  say  any  individual,  but  there  are  hundreds  of  them 
in  all  of  the  universities,  university  libraries,  all  over  the 
country,  who  are  doing  that  sort  of  thing  all  of  the  time. 

The  New  York  Public  —  has  competent  people  to  handle 
those  things.  Mr.  Lurch  used  to  be  in  the  Library  of  Con¬ 
gress.  He  is  a  man  who  is  competent  to  do  it. 

I  had  private  schooling,  for  the  most  part,  and  I  did  one 
year’s  work  in  specialties  at  Columbia  University  before  I 
went  into  the  library  school  to  prepare.  I  had  taken  a 
special  course  in  the  university,  in  literature,  and  different 
subjects  of  that  kind,  and  languages. 

239  I  think  I  have  seen  defendant’s  Exhibit  No.  35  for 
Identification.  I  have  only  glanced  through  it,  I 
have  not  examined  it.  After  glancing  through  it  hurriedly 
and  being  asked  whether  in  my  opinion  it  is  a  proper  cata¬ 
logue  of  autographs  relating  to  the  French  Revolution,  it  is 
my  opinion  it  should  have  notes  regarding  the  documents. 
It  is  confined  merely  to  biographical  notes.  In  direct  an¬ 
swer  to  the  question  whether  or  not  this  is  a  proper  and 
competent  catalogue,  reliable  or  competent,  of  autographs 
relating  to  the  French  Revolution,  my  answer  is  that  it  is 
not  complete.  Thereupon  counsel  for  the  defendant  offered 
in  evidence  as  part  of  the  defendant’s  cross-examination 
defendant’s  Exhibit  No.  35  for  Identification.  After  argu¬ 
ment  by  counsel  the  Court  stated  that  enough  had  been 
shown  to  mark  it  for  identification.  Counsel  for  the  de¬ 
fendant  asked  the  witness  whether  she  had  seen  it  before, 
to  which  question  counsel  for  plaintiffs  objected  on  the 
ground  that  it  was  a  roundabout  way  of  seeking  to  get  in 
evidence  something  that  was  done  after  the  date  of  the 
demand.  But  the  Court  overruled  the  objection,  to  which 
ruling  an  exception  was  duly  noted  for  the  plaintiffs.  The 
witness  stated  that  she  had  seen  it  before.  Thereupon 
counsel  for  the  defendant  asked  the  witness  if  in  her 
opinion  it  was  a  competent  and  proper  reliable  catalogue  of 
certain  items  and  of  collections  catalogued  therein,  and 
counsel  for  plaintiffs  objected  to  the  question  on  the  ground 
that  the  defendant  was  seeking  by  that  method  to  get  before 
the  Court  an  attempt  to  comply  with  the  conditions  after 
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the  demand.  The  Court  stated  he  had  notecjl  the  date  and 
counsel  for  plaintiffs  pointed  out  that  it  wa^  a  very  recent 
product,  not  only  after  the  demand  was  made  but  after  the 
plaintiffs  acquired  title  on  the  theory  of  the  declaration  and 
also  after  the  time  the  declaration  was  filed,  and  objected 
that  it  was  irrelevant  and  inadmissible  in  evidence. 

240  But  the  Court  overruled  the  objectiori,  to  which  rul¬ 
ing  an  exception  was  duly  noted  for|  the  plaintiffs, 

whereupon  the  witness  stated  that  she  had  looked  at  the 
catalogue  and  did  not  consider  that  it  was  a  proper  cata¬ 
logue.  The  witness  stated  that  the  catalogue  contains  the 
books  relating  to  the  French  Revolution  and  early  Ameri¬ 
cana  and  the  bibliographical  apparatus ;  that  she  had  exam¬ 
ined  the  contents  of  the  book;  that  those  were  the  same 
items,  books,  relating  to  the  French  Revolution,  Ameri¬ 
cana,  and  bibliographical  apparatus  that  she  had  previ¬ 
ously  testified  to ;  that  it  was  not  in  her  estimation  a  com¬ 
petent  or  proper  catalogue. 

Being  asked  in  what  respect  it  was  not  a  competent  or 
proper  catalogue,  the  witness  replied  as  follows : 

“Well,  there  is  no  pagination  given  and  in  any  sort  of 
catalogue,  even  the  most  ordinary  catalogue,  pagination 
should  be  given.  The  pagination  has  been  omitted  entirely. 
There  are  no  dates  for  the  authors.  And  even  the  Library 
of  Congress  cards  have  the  dates  for  the  authors.  In  fact 
the  Library  of  Congress  cards  are  the  ones  which  always 
have  them. 

“And  they  were  on  the  cards  that  this  w^s  printed  from, 
and  marked  off,  because  I  saw  the  cards.  Pagination  was 
also  on  the  cards  and  it  was  marked  off,  because  the  cards 
I  examined  were  marked  for  the  printer.  T^iey  should  have 
been  left  on,  and  the  notes — there  are  no  historical  notes 
in  here.  The  notes  should  be  in  there.  It  does  not  have  the 
notes  in  the  catalogue.  It  is  incomplete.’ ’  j 

The  witness  stated  she  would  give  the  same  answer  with 
respect  to  the  Americana  and  the  bibliographical  appa¬ 
ratus  ;  that  the  criticism  she  had  given  of  the  portion  of  the 
catalogue  relating  to  the  books  of  the  French  Revolution 
would  be  the  same  as  to  all  the  books  including  the  Ameri¬ 
cana  and  bibliographical  apparatus,  and  even  more 

241  so  to  the  Americana  because  that  should  have 
biographical  notes  and  complete  and  bibliographical 
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description.  The  witness  continued  in  substance  as  follows : 

I  would  say  from  my  examination  of  that  book  that  the 
figures  should  appear  right  on  through  the  book  page  by 
page.  As  to  whether  I  have  ever  seen  any  catalogue  which 
I  consider  competent  which  does  not  contain  the  pagina¬ 
tion,  a  catalogue  cannot  be  a  bibliography  too  unless  it  has 
pagination.  That  is  part  of  the  bibliographical  description 
and  is  of  no  use  to  a  student  unless  it  has  both  pagination 
and  competent  indices.  Every  catalogue  should  be  a  bibli¬ 
ography  too.  Catalogues  that  are  prepared  for  sale  for 
books  are  not  in  the  same  category.  I  have  been  speak¬ 
ing  of  catalogues  of  libraries  or  collectors’  catalogues.  A 
library  catalogue  or  a  catalogue  of  a  private  collection 
which  is  made  to  be  used  by  students  and  by  persons  inter¬ 
ested  in  the  books  should  contain  pagination. 

Thereupon  a  book  marked  Exhibit  No.  37  for  Identifica¬ 
tion  was  identified  as  a  printed  catalogue  which  the  witness 
had  seen  before  and  gone  through.  Counsel  for  defendant 
asked  the  witness  if  in  her  opinion  as  an  expert  it  was  a 
competent  and  proper  catalogue  of  documents  relating  to 
the  French  Revolution  and  European  notables,  to  which 
question  counsel  for  the  plaintiffs  objected  on  the  grounds 
previously  stated  when  a  similar  question  was  asked,  but 
the  Court  overruled  the  objection  and  an  exception  was  duly 
noted  for  the  plaintiffs.  In  answer  the  witness  stated  she 
thought  it  could  be  improved  upon.  Being  asked  in  what 
respect  it  could  be  improved  upon  the  witness  answered  in 
substance  as  follows : 

There  should  be  fuller  historical  summaries  of  the  docu¬ 
ments  or  letters  or  whatever  they  are.  With  regard  to  the 
French  Revolution  the  documents  and  entries  in  that 
242  collection  are  only  important  for  their  historical  sig¬ 
nificance  and  that  historical  matter  should  be  brought 
out  in  order  to  make  the  catalogue  of  use  to  a  person  who 
cannot  consult  the  documents  themselves.  A  catalogue 
which  is  made  for  a  bibliographical  use,  as  the  Library  of 
Congress’  catalogues  are  made  to  be  used  by  students  who 
cannot  come  to  the  library  and  consult  the  documents  them¬ 
selves,  should  be  complete  enough  to  give  them  the  informa¬ 
tion  which  they  need  in  their  research  work.  When  I  say 
complete,  I  use  that  as  a  relative  term.  What  one  person 
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might  consider  to  be  complete  another  mig)it  not.  I  am 
merely  giving  my  opinion  that  the  historical  summary  of 
the  contents  of  these  documents  and  letters  is  not  full 
enough.  I  do  not  know  whether  I  can  refer  to  any  particu¬ 
lar  item  or  document  unless  I  have  the  document.  I  am 


not  infallible  and  do  not  pretend  to  be.  Hefe  is  an  entry 
of  a  document  signed — copy  of  (here  the  Witness  read  a 
description  in  French).  It  does  not  state  what  it  is,  what 
kind  of  operation.  It  does  not  state  what  it  was.  It  might 
be  that  someone  was  sent  to  the  Bastille  or  it  might  b.e 
an  order  for  the  police  in  Paris.  It  does  identify  the  per¬ 
son  who  sent  it,  the  person  to  whom  it  was  sent,  and  the 
document  that  is  available.  The  entry  is  on  a  page  in 
the  catalogue  to  which  the  catalogue  just  happens  to  be 
open,  page  70.  The  number  is  4.  That  is  what  I  was 
reading.  The  index  contains  no  reference  ^o  this  person 
who  is  mentioned  as  the  (the  witness  gave  the  French 
names  at  this  point).  The  recipient  of  the  letter  is  not 
indexed.  It  is  proper  to  index  the  recipient  of  a  letter  in 
a  catalogue  of  autographs  of  individuals.  You  always  do, 
it  should  be  done.  I  do  not  find  in  that  catalogue,  marked 
for  identification  No.  37,  the  biographical  data  following 
the  names  of  the  various  individuals,  and  I  think,  having 
examined  it  briefly,  that  it  gave  quite  sufficient  informa¬ 
tion. 

243  The  symbols  used  in  that  cataloguq  are  the  usual 
symbols  used  in  a  catalogue.  D.  S.,  were  documents 
signed;  A.  L.  S.,  is  autographed  letter  signed;  A.  D.  S.,  is 
autographed  document  signed;  A.  D.,  autographed  docu¬ 
ment  that  is  not  signed ;  and  other  symbols,  ff  you  want  all 


of  them  I  can  give  them.  I  think  they  are  present  in  this 
catalogue.  They  are  the  usual  forms.  So  far  as  my  recol¬ 
lection  of  it  goes,  I  think  those  were  the  only  criticisms,  lack 
of  historical  notes  and  insufficient  indices.  So  far  as  I  have 


examined  it  the  only  inadequacy  in  the  indexing  is  the  fail¬ 
ure  to  index  the  names  of  the  recipients  of  letters.  That  is 
an  inadequacy.  Referring  to  item  No.  74  in  fhat  catalogue, 
an  autographed  letter  or  document  of  Voltaire,  that  in  my 
opinion  is  very  well.  Referring  to  No.  16l,  autographed 
document  from  Mirabeau,  I  think  it  woulq  be  well  if  it 
might  be  more  fully  described.  It  states  a  ]J>art  of  a  letter 
about  military  operations  and  does  not  give  the  place  or  any- 
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thing  of  that  sort.  It  is  not  in  there.  It  should  be  given. 
I  do  not  know  what  it  is.  Without  seeing  the  document  I  am 
not  willing  to  express  an  opinion  whether  the  place  is  in  that 
document. 

My  criticism  of  the  lack  of  historical  data  with  reference 
to  autographed  documents  is  both  an  abstract  criticism  and 
is  based  upon  an  examination  of  particular  autographs  and 
documents  included  in  this  collection.  It  is  abstract  be¬ 
cause  it  applies  to  all  work  of  this  kind,  but  my  recollection 
is  that  I  looked  at  several  of  the  documents  in  the  original 
and  compared  them  with  these  documents  in  the  catalogue 
and  the  descriptions  were  not  sufficient  in  some  respects.  I 
cannot  pick  them  out.  I  did  not  make  notes.  I  only  took 
them  in  a  general  way.  I  did  not  make  specific  memoranda 
of  inaccuracies. 

244  Being  asked  whether  she  knew  Mr.  Fred  W.  Ash¬ 
ley,  the  witness  stated  that  she  met  him  the  day  she 

was  in  the  library,  that  she  had  heard  of  him  before,  that 
she  had  not  heard  of  his  reputation  as  a  cataloguer,  that  she 
did  not  recall  of  having  heard  of  anything  particular  about 
him  except  in  connection  with  the  Incunabula  which  she  had 
used.  Being  asked  by  counsel  for  the  defendant  whether  or 
not  she  knew  Mr.  Ashley’s  name  as  the  person  who  prepared 
the  catalogue  of  Incunabula,  the  witness  stated  that  she  did 
know  that.  Being  asked  whether  she  knew  anything  else 
about  the  catalogue  of  Incunabula,  the  witness  stated  that 
when  she  met  Mr.  Ashley  at  the  Library  of  Congress  she 
did  not  realize  at  the  time  that  he  was  the  compiler  of  the 
catalogue.  It  was  later  in  the  day  that  she  discovered  who 
he  was  and  that  she  did  not  know  the  Library  of  Congress 
personnel  very  well. 

245  All  of  which  testimony  was  received  over  the  ob¬ 
jection  and  exception  of  the  plaintiffs. 

246  Thereupon  Frank  Monaghan  was  called  as  a  wit¬ 
ness  by  and  on  behalf  of  the  plaintiff  and,  being  first 

duly  sworn  by  the  Clerk  of  the  Court,  upon  examination 
testified  as  follows: 

Direct  examination: 

I  am  a  member  of  the  faculty  of  history  of  New  York 
University.  I  have  had  experience  as  a  cataloguer  as  fol¬ 
lows: 
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During  1925-1926  I  was  a  fellow  in  the  University  of  Man¬ 
chester,  England,  and  during  that  period  I  worked  in  the 
J ohn  Rylands  Library,  and  in  the  British  Museumj,  which  is 
in  London. 

During  that  period  I  compiled  a  catalogue  of  the  material 
relating  to  the  Elizabethan  Parliamentarian  elections  in  the 
English  boroughs;  that  is  a  catalogue  that  is  available  in 
Cornell  University  and  Yale  University,  where  it  is  used 
in  supplementing  their  own  collection. 

During  1929-1931  I  was  a  fellow  in  history,  iii  the  Uni¬ 
versity  of  Paris,  France,  and  during  that  period  I  aided  in 
the  cataloguing  of  the  Library  of  Hugh  C.  Wallace,  former 
Ambassador  of  the  United  States  to  the  French  Govern¬ 
ment,  who  presented  his  library  to  the  Embassy,  American 
Embassy  in  Paris. 

That  library  consists  of  some  three  thousand  i^ems  deal¬ 
ing  with  Franco-American  relations.  The  catalogue  which 
they  had  before  was  very  faulty,  and  Colonel  \yilson,  the 
Curator,  asked  me  to  go  through  the  catalogue  land  assist 
him  in  preparing  a  new  catalogue,  and  correcting  the  old 
one. 

247  Those  items  1  handled,  each  individually,  and 
carefully  prepared  a  catalogue,  or  assistjed  in  pre¬ 
paring  a  new  catalogue. 

Now,  at  the  present  time,  I  am  about  to  publish,  or  the 
New  York  Public  Library  is  about  to  publish  a  chtalogue  of 
French  Travellers  in  the  United  States,  which  covers  the 
period  from  1706  to  1931,  and  during  the  proces^  of  compil¬ 
ing  that  catalogue,  I  possibly  handled  some  fo^r  thousand 

items.  j 

That  was  compiled  from  the  French  National  Library. 

And  also  cataloguing  of  books  on  French  travellers  in 
the  Library  of  Congress,  and  the  New  York  Library,  to¬ 
gether  with  miscellaneous  items,  various  items. 

Now,  I  have  ready  to  publish  a  history  of  books  and 
manuscripts  on  English  influence  in  France  in|  the  Eight¬ 
eenth  Century,  which  will  be  published  in  Paijis,  in  1932, 
as  soon  as  I  can  return  to  Paris. 

I  have  had  miscellaneous  experience  with  the  manu¬ 
scripts  that  I  have  catalogued  in  connection  with  Mr.  James 
L.  Putnam  of  New  York  City,  who  has  manuscripts  con¬ 
sisting  of  some  six  hundred  letters,  of  John  <jTay,  2d,  the 
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.  grandson  of  John  Jay,  the  first  Chief  Justice  of  the  Su¬ 
preme  Court  of  the  United  States. 

Interrogated  by  the  Court,  the  witness  testified  that  he 
was  a  member  of  the  Department  of  History.  That  his  title 
is  Lecturer.  That  his  age  was  28.  That  he  was  educated 
in  Cornell  University  and  at  the  University  of  Manchester, 
England,  where  he  was  a  Fellow,  in  1925-1926.  That 

248  he  received  the  degree  of  bachelor  of  arts,  and  mas¬ 
ter  of  arts,  Fellow  in  History,  in  Manchester,  in 

1925-1926,  and  Fellow  of  History,  University  of  Paris, 
1931;  and  since  returning  in  January,  1931,  he  has  been  on 
the  faculty  of  New  York  University. 

In  response  to  further  direct  examination  the  witness 
testified  in  substance  as  follows: 

I  have  seen  Plaintiff’s  Exhibit  3,  in  which,  pages  90  to 
140,  are  a  list  of  books  and  manuscripts.  I  spent  several 
days  examining  it  or  photostatic  copies  of  it.  From  my 
careful  examination  I  have  determined  how  long  it  would 
require  a  competent  man  to  adequately  itemize  each  list 
in  it. 

Plaintiff’s  Exhibit  27  for  identification  are  simply  cards 
for  the  various  items  listed  in  the  brief  there. 

I  remember  having  seen  this,  when  checked  over,  on  the 
23rd  day  of  November,  1931.  I  checked  those  cards  or 
some  of  those  cards  against  the  photostatic  copies  of  the 
Exhibits. 

Thereupon  Plaintiff’s  Exhibit  27  for  identification  was 
received  in  evidence  and  marked  Plaintiff’s  Exhibit  27. 
The  evidence  so  received  is  incorporated  by  reference  in 
this  Bill  of  Exceptions  and  is  noted  in  a  memorandum 
Appendix  P. 

I  have  examined  some  of  the  items  themselves,  which  are 
listed  in  Plaintiff’s  Exhibit  3. 

I  spent  probably  three  quarters  of  an  hour  examining  the 
early  Americana. 

Assuming  that  the  items  listed  in  Plaintiffs’  Ex- 

249  hibit  3  cover  pages  90  to  140,  the  Americana,  in  the 
Thacher  collection,  were  in  existence  at  the  Library 

of  Congress,  and  assuming  that  the  cards,  Plaintiffs’  Ex¬ 
hibit  27,  were  in  existence  at  the  Library  of  Congress,  in 


G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTNAM.  189 

my  opinion  it  would  require  a  competent  cataloguer  24% 
working  days  to  make  an  adequate  catalogue  of  the  early 
Americana. 

I  calculated  that  it  would  take  in  addition  four  weeks  to 
see  it  through  the  press  at  a  total  of  46%  working  days. 

By  “seeing  it  through  the  press”,  I  mean  after  your 
manuscript  of  the  catalogue  is  prepared,  you  send  it  to  the 
printer  and  you  get  back  the  various  galley  sheets  that  come 
from  the  printer  and  correct  them  and  send  them  back;  you 
get  a  second  proof  and  correct  that  galley  probf  and  those 
are  sent  back  to  the  printer,  and  then  comes  bEck  the  page 
proofs  and  those  page  proofs  are  sent  back  ^fld  then,  of 
course,  the  whole  thing  is  put  together  and  bojind. 

That  constitutes  seeing  it  through  the  press. 

I  calculated  five  and  a  half  days,  five  and  a  half  working 
days  in  a  week.  I  calculated  twenty-four  and  one-half  days 
in  preparing  the  manuscript  of  the  catalogue  and  twenty- 
two  and  a  half  days  in  seeing  it  through  the  pijess. 

In  my  opinion  an  adequate  catalogue  of  the  j  items  listed 
in  pages  90  to  140  of  Exhibit  3  would  include  the  full  name 
of  the  author ;  full  title  of  the  work ;  the  dates  and  places  of 
publication,  together  with  the  name  of  the  printer.  It  would 
include  an  adequate  index  of  the  whole,  it  would  in- 
250  elude  a  col-ation  of  the  various  items  and  in  the  case 
of  rare  items,  it  would  require  a  notation  and  a  de¬ 
scription  pointing  out  the  importance  and  the  rarity;  it 
would  also  include  a  statement  as  to  how  rare  the  items  were 
as  compared  with  rare  items  in  various  other  collections  of 
importance  throughout  the  United  States. 

In  the  case  of  exceptionally  important  rarq  items,  per¬ 
haps,  the  reports  might  be  placed  in  the  catalogue  in  the 
way  of  illustrations. 

I  have  seen  plaintiff ’s  exhibit  4  which  is  an  Enumeration 
of  manuscripts  in  the  Thacher  collection.  I  havE  seen  a  con¬ 
siderable  number  of  the  items  themselves.  I  examined  the 
items  carefully  and  have  determined  how  long  it  would  take 
to  make  an  adequate  catalogue  of  those  items. 

In  the  examination  of  the  items  themselves,,  I  probably 
spent  an  hour. 

Assuming  that  the  existence  of  the  items  in  the  enumera¬ 
tion  in  plaintiff’s  Exhibit  4  autographs  of  European  Rulers 
to  be  in  existence  in  the  Library  of  Congress  ahd  assuming 
that  a  competent  cataloguer  had  available  to  him  the  re- 
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sources  of  the  Library  of  Congress  with  its  reference  works, 
in  my  opinion,  it  would  take  a  competent  cataloguer,  in  mak¬ 
ing  a  catalogue,  an  adequate  catalogue  of  those  items,  the 
European  Rulers,  20  days  to  prepare  the  manuscripts  for 
the  printer  and  about  16  days  to  see  it  through  the  press.  So 
that  the  total  number  of  working  days  which  in  my  opinion 
would  be  required  to  entirely  finish  the  catalogue  would  be 
36  days.  An  adequate  catalogue  of  the  items  enumer- 

251  ated  in  Plaintiff’s  Exhibit  4,  the  Rulers  of  Europe, 
should  include  for  each  of  the  signers  of  the  docu¬ 
ments  a  brief  biography  of  his  life,  date  of  birth,  date  of 
death,  a  statement  of  principal  offices  that  the  person  held, 
of  his  importance  in  history. 

It  would  include  a  complete  description  of  the  document 
that  is  referred  to;  the  number  of  pages;  the  date  of  the 
document,  if  the  date  can  be  ascertained.  It  should  include 
a  statement  of  condition  of  the  document  and  should  also 
give  the  names  of  those  people  conspicuously  mentioned 
in  the  document;  it  should  include  also  such  information 
as  to  enable  you  to  ascertain  the  importance  of  the  docu¬ 
ment. 

The  catalogue  itself  should  include  a  foreword  of  course, 
and  index  of  all  of  the  names  mentioned  in  the  document, 
contained  in  the  catalogue. 

In  case  of  very  important  letters  contained  there  it  might 
be  advisable  to  have  photostat  reproductions  or  photo¬ 
graphs  included  in  the  catalogue. 

I  have  seen  Plaintiff’s  Exhibit  26  and  examined  it  care¬ 
fully  with  great  detail  with  a  view  to  determining  how  long 
it  would  require  a  competent  cataloguer  to  make  an  ade¬ 
quate  catalogue  of  the  items  listed  in  Plaintiff’s  Exhibit 
5,  of  the  books  and  pamphlets  referred  to  therein.  I  spent 
possibly  an  hour  and  a  half  examining  the  items  them¬ 
selves. 

Assuming  the  existence  of  the  items  listed  in  Plaintiff’s 
Exhibit  5,  list  of  collections  of  books  and  pamphlets  relat¬ 
ing  to  the  French  Revolution ;  assuming  that  the  items  are 
in  the  Library  of  Congress,  in  my  opinion,  it  would 

252  require  a  competent  cataloguer  in  making  an  ade¬ 
quate  catalogue  of  the  items  in  that  list,  assuming 

that  the  resources  of  the  Library  of  Congress  were  avail¬ 
able,  by  its  bibliography  and  its  reference  books,  and  he  had 
sufficient  stenographic  service,  twenty  days  for  the  prepara- 
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tion  of  the  manuscript.  That  does  not  include  seeing  it 
through  the  press.  In  my  opinion,  probably  15  qays  would 
be  required  to  see  it  through  the  press.  So  that  the  total 
number  of  days  which,  in  my  opinion,  would  b0  required 
to  make  an  adequate  catalogue  of  the  items  in  this  list 
of  the  French  Revolution  is  thirty-five  days. 

An  adequate  catalogue  of  the  items  in  that  list  would 
contain  the  names  for  each  of  the  items,  the  naihes  of  the 
authors ;  the  full  title ;  the  dates  and  places  of  publication ; 
a  description  of  the  book;  number  of  pages  in  the  book; 
size  of  the  book.  In  the  case  of  rare  books  and  pamphlets 
which  the  collection  there  contains,  there  should  be  a  state- 
ment  concerning  the  rarety  or  interest  of  the  it^ms;  there 
should  be  an  index  and  a  cross  index,  perhaps,  arid  an  index 
of  subjects  of  certain  of  the  authors. 

If  I  were  compiling  the  catalogue,  I  would  ad^  an  index 
of  subjects,  because  frequently  in  going  through!  these  lists 
of  authors  you  cannot  identify  the  subjects  of  the  pam¬ 
phlets.  That  is  if  you  are  going  through  a  list  for  the 
purpose  of  determining  its  historical  importance),  you  want 
to  know  frequently  the  contents  of  the  pamphlet^  as  well  as 
the  person  who  wrote  them.  Frequently  you  dri  not  know 
the  person  who  wrote  them  and  what  you  are  ^fter  is  the 
contents.  It  would  facilitate,  I  think,  the  use  of  the 
253  catalogue  very  considerably,  if  there  wbre  a  sub¬ 
ject  index  to  the  catalogue. 

I  have  seen  plaintiffs’  exhibit  No.  6,  list  of  autographed 
letters  and  documents  by  persons  of  the  French  Revolu¬ 
tion.  I  have  examined  them  carefully  with  a  view  to  deter¬ 
mining  how  long  it  would  take  to  make  an  adequate  cata¬ 
logue  of  the  items  on  that  list. 

I  have  seen  Plaintiffs’  Exhibits  16  and  17,  the  manu¬ 
scripts  cards  for  the  French  Revolutionary  documents  and 
autographs.  I  have  examined  the  items  themselves  which 
are  listed  in  Plaintiffs’  Exhibit  6  and  for  which  there  are 
cards  in  Plaintiffs’  Exhibits  16  and  17;  the-  interested  me 
very  much  and  I  examined  them  in  much  detail.  I  spent 
between  an  hour  and  a  hour  and  a  quarter  in  tl(ie  examina¬ 
tion. 

Assuming  the  existence  of  the  items  listed  in  Plaintiffs’ 
Exhibit  6,  the  autographed  documents  by  persons  in  the 
French  Revolutionary  period,  at  the  Library  of  Congress; 
and  assuming  the  existence  at  the  Library  of  Congress  of 
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the  cards  in  Plaintiffs’  Exhibits  16  and  17,  in  my  opinion  it 
would  require  a  competent  cataloguer  36a/2  days  to  make  an 
adequate  catalogue  of  the  items  listed  in  Plaintiffs’  Exhibit 
6.  That  would  not  include  seeing  it  through  the  press.  I 
calculate  twenty-two  days  to  see  the  manuscript  through 
the  press.  That  would  make  the  total  number  of  days  58Y> 
to  make  an  adequate  catalogue  of  Plaintiffs’  Exhibit  6,  a 
collection  of  autographs  and  letters  of  persons  in  the 
French  Revolutionary  period. 

Interrogated  by  the  Court  the  witness  testified  in  sub¬ 
stance  as  follows : 

i 

“Seeing  it  through  the  press  means  examining  the  rough 
proof.  When  you  send  your  manuscript,  you  send  it  to  the 
printer.  The  printer  begins  setting  it  up  on  the 
254  machines.  And  as  he  sets  it  up  he  returns  the  galley 
proofs.  That  is,  you  get  your  first  impression  of 
the  printed  page ;  not  of  the  printed  page  but  of  the  manu¬ 
script.  During  that  time  you  may  do  other  work  in  con¬ 
nection  with  this  job.  You  could  begin  as  soon  as  you  finish 
the  first  third  of  your  manuscript.  You  might  then  send 
it  to  the  printer  if  you  were  in  a  hurry.  You  could  send  it  to 
the  printer  and  have  a  proof  in  a  very  short  time  of  it. 
So,  while  you  were  preparing  the  latter  part  of  the  manu¬ 
script,  you  could  be  reading  the  first  galley  proof  sent  to 
the  printer.” 

“  ‘Seeing  it  through  the  press’  means  reading  the  proof — 
and  watching  the  set-up  of  the  pages.” 

In  response  to  further  direct  examination  the  witness 
testified  in  substance  as  follows : 

You  could  not  make  an  index  before  you  got  the  proof, 
because  if  you  want  the  references  in  your  index  to  be  a 
page  index,  you  cannot  make  it  up  until  you  get  the  page 
numbers.  If  you  have  got  numbered  items  and  you  want 
it  to  refer  to  the  item,  you  can  make  an  index  as  you  go 
along,  because  it  doesn’t  make  any  difference  what  page  the 
items  are  on  if  th^  items  are  numbered.  You  can  refer 
back  to  the  items  if  the  items  are  all  numbered.  If  I  were 
to  have  the  duty  of  making  an  adequate  catalogue,  and  had 
cataloguers  available  for  making  an  adequate  catalogue  of 
all  the  material  in  the  four  exhibits — the  Americana,  the 
European  rulers’  manuscripts,  the  autographed  documents 
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of  the  French  Revolutionary  time,  and  the  books  and  pam¬ 
phlets  of  the  French  Revolutionary  period,  I  would  not 
have  one  man  do  all  of  it,  but  would  apportion  it  among 
various  cataloguers. 

255  The  reason  is  that  no  person  is  expert  in  all  those 

fields.  In  a  large  library  they  usually  have  a  suffici¬ 
ent  staff  of  cataloguers  so  that  they  can  assign  a  cata¬ 
loguer  to  Americana,  or  the  Americana  to  one  (person. 
In  due  course  of  time  he  becomes  a  proficient  in  cataloguing 
those  items.  Another  person  will  be  assigned  to  prepare 
a  catalogue  of  manuscripts,  and  be  becomes  proficient  in 
that  line.  So,  in  all  the  lines  there  are  specialists.  The 
bibliographical  service  of  the  library  tries  to  specialize  so 
that  they  become  experts  in  the  various  fields.  In  order 
that  the  most  satisfactory  and  most  adequate  catalogue 
with  the  least  amount  of  effort  can  be  made,  jit  would  cer¬ 
tainly  be  the  course  of  wisdom  to  assign  it  to  various 
people.  i 

Thereupon  counsel  for  defendant  stated  tl^at  he  had  no 
questions  to  ask  the  witness  on  cross-examina  tion. 

(Witness  excused.) 

Whereupon  Heinz  W.  Maienthau  was  produced  as  a  wit¬ 
ness  on  behalf  of  the  plaintiffs  and,  having  been  first  duly 
sworn,  testified  in  substance  as  follows : 

Direct  examination :  | 

I  am  an  antiquarian  and  cataloguer  of  rare  books.  I 
started  in  my  career  in  1919,  and  I  took  a  position  with  the 
concern  of  Jacques  Rosenthal  in  Munich,  Germany.  This 
concern  is  an  old  established  one  and  very  well  known. 
As  a  matter  of  fact,  Mr.  Thacher  bought  quite  a  good  deal 
of  books  from  this  concern.  They  had  a  tremendous  stock 
of  old  and  rare  books,  manuscripts,  and  prints ;  and 

256  offered  me  a  great  opportunity  to  acquire  knowledge. 

I  worked  on  many  of  the  published  and  unpub¬ 
lished  catalogues  with  Jacques  Rosenthal.  These  cata¬ 
logues  are  known  for  the  wealth  of  material  they  contain, 
and  they  are  used  as  bibliographical  references  in  practi¬ 
cally  every  library  in  the  world,  every  library  that  is  con¬ 
cerned  with  historical  books  and  rare  books. 
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I  worked  there  at  first  cataloguing  and  supervising  cata¬ 
loguing  work  of  at  least  three  people.  I  catalogued  many 
thousands  of  items  there  in  English,  Latin,  German,  Medie¬ 
val  German,  Medieval  French  and  modern  and  Sixteenth 
Century  Spanish,  Portuguese,  modern  and  ancient  Italian 
dialects,  Hebrew  and  Latin. 

I  also  worked  with  Dr.  Darmstaedter  on  a  bibliography 
of  Agricola  and  De  re  Metallica,  the  latter  work,  by  the 
way,  being  one  that  has  been  translated  by  the  President 
and  Mrs.  Hoover  into  English. 

I  also  worked  on  the  reestablishment  of  the  destroyed 
library  of  Louvain  in  Belgium,  which  was  destroyed  dur¬ 
ing  the  war.  I  worked  on  this  problem  with  Dr.  Louis 
Stainier,  who  was  director  of  the  Royal  Library  of  Brus¬ 
sels. 

After  working  at  this  concern  of  Jacques  Rosenthal  for 
approximately  two  yfears  I  went  to  work  with  another  very 
well  known  book  dealer  in  Berlin  by  the  name  of  Martin 
Breslauer.  Mr.  Breslauer  is  recognized  to  be  perhaps  the 
most  scholarly  man  amongst  book  dealers.  Mr.  Breslauer 
is  very  well  known  to  make  perfect  catalogues.  His  pride 
are  his  catalogues.  I  catalogued  for  Mr.  Breslauer  for 
one  year.  After  that  I  worked  for  another  book  concern 
in  Berlin  named  Meyer  and  Mittler,  cataloguing  the 
257  collection  of  Richard  M.  Meyer,  who  was  a  great 
scholar.  The  rare  books  of  his  collection  were  sold  at 
auction  at  Munich,  and  the  other  books  were  sold  through 
catalogues.  These  catalogues  are  used  as  reference  books 
in  every  institution,  practically,  that  is  interested  in  Ger- 
manistic  work. 

While  I  was  working  with  these  book  dealers,  I  went  to 
the  universities  of  Munich  and  Berlin ;  and  I  studied  at  these 
universities  bibliography,  library  administration,  and  his¬ 
tory  of  art. 

In  the  United  States  I  worked  with  the  association  of  J. 
P.  Neuman,  the  great  master  and  authority  in  art,  who  spe¬ 
cializes  on  the  art  of  the  book. 

I  left  Mr.  Neuman  and  took  up  the  management  of  a  book 
shop  in  New  York;  and  later  on  worked  as  a  free-lance,  cata¬ 
loguing  the  collection  of  Mr.  Adolph  Lewisohn,  and  that  of 
Mr.  Arthur  Lehman,  of  New  York.  I  also  worked  as  an 
expert  on  books  for  book  dealers  and  private  people.  That 
is  the  work  I  am  doing  now. 
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I  have  examined  pages  90  to  140  of  Plaintiff^’  Exhibit  3. 
I  have  made  a  careful  examination  of  it  for  five  or  six  hours 
with  a  view  to  determining  how  long  it  would  thke  to  make 
an  adequate  catalogue  of  the  items  in  this  list,  th^  Americana 
of  the  Thacher  bequest. 

I  have  examined  a  group  of  cards,  Plaintiffs’  Exhibit  27. 
The  relation  between  the  cards  in  Plaintiffs’  Exhibit  27  and 
the  items  listed  in  Plaintiffs’  Exhibit  3,  pages  90  to  140,  is 
that  they  are  the  cards  for  the  collection  that  is  described  in 
Plaintiffs’  Exhibit  3  pages  90  to  140.  I  have  examined  a 
great  many  of  the  items  themselves.  This  particular  part 
of  the  collection  I  examined  very  thoroughly  and  I 

258  took  about  approximately  two  hours  to  examine  these 
books  in  question. 

Assuming  the  existence  in  the  Library  of  Congress  of  the 
items  mentioned  on  pages  90  to  140  of  Plaintiffs’  Exhibit  3, 
the  Americana  in  the  Thacher  bequest ;  assuming  the  exist¬ 
ence  at  the  Library  of  Congress  of  the  cards  in  Plaintiffs’ 
Exhibit  27 ;  assuming  that  a  competent  cataloguer  had  avail¬ 
able  to  him  the  resources  of  the  Library  of  Congress,  with 
its  bibliographies,  reference  books,  and  its  efficient  steno¬ 
graphic  service ;  in  my  opinion  it  would  require  such  a  cata¬ 
loguer  357  working  hours  to  make  an  adequate  catalogue  of 
the  items  listed  in  Plaintiffs’  Exhibit  3.  I  calculated  seven 
working  hours  to  a  day  51  working  days.  Thajt  estimate  in¬ 
cludes  seeing  the  catalogue  through  the  pre^s.  Seeing  it 
through  the  press  means  planning  the  catalogue  in  its  typo¬ 
graphical  aspect,  the  printing.  I  do  not  include  proof-read¬ 
ing  in  planning  the  catalogue.  Planning  the  printing  and 
lay-out  of  the  catalogue,  and  location  of  facsimiles  and  illus¬ 
trations,  and  the  way  the  catalogue  finally  should  be  bound. 
This  estimate  includes  proof-reading. 

In  my  opinion  an  adequate  catalogue  of  the  items  in  Plain¬ 
tiffs  ’  Exhibit  3,  the  Americana  in  the  Thacher  bequest  will 
include  name  of  the  author,  title,  pagination  or  collation, 
place  of  printing,  publisher’s  or  printer’s  namfe,  date  of  pub¬ 
lication,  size  of  the  book  and  such  bibliographical  remarks 
that  may  be  necessary  by  the  rarity  of  the  bopk.  The  cata¬ 
logue  should  have  a  foreword  and  an  index. 

I  have  seen  Plaintiffs’  Exhibit  4.  I  l^ave  examined 

259  a  great  many  of  the  items  in  the  list.  I  ^pent  about  an 
hour  and  a  half  or  two  hours,  approximately,  in  such 

examination. 
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Assuming  the  existence  in  the  Library  of  Congress  of  the 
items  listed  in  Plaintiffs’  Exhibit  4,  assuming  that  a  com¬ 
petent  cataloguer  had  available  to  him  the  resources  of  the 
Library  of  Congress  with  its  bibliographies,  reference  ma¬ 
terial,  and  its  efficient  stenographic  service;  in  my  opinion 
it  would  require  such  a  competent  cataloguer  614  working 
hours  to  make  an  adequate  catalogue  of  the  material  enumer¬ 
ated  in  Plaintiffs’  Exhibit  4rthat  is  about  87  working  days. 
That  estimate  includes  proof-reading  and  seeing  it  through 
the  press.  An  adequate  catalogue  of  these  items  would  con¬ 
tain  the  full  name  of  the  signer  of  the  document  or  letter  in 
question,  his  date  of  birth  and  date  of  death,  if  available ; 
his  position  in  life ;  a  short  description  of  the  item,  mention¬ 
ing  whether  it  was  an  autographed  letter,  signed,  or  a  docu¬ 
ment,  in  the  usual  application  as  used  by  people  who  make 
catalogues;  the  date  of  the  letter;  to  whom  the  letter  was 
addressed;  and  such  remarks  as  might  be  necessary  to 
illuminate  the  importance  of  certain  documents. 

I  have  seen  Plaintiffs’  Exhibit  5,  a  list  of  books  and  docu- 
ments  relating  to  the  French  Revolution  in  the  Thacher  be¬ 
quest. 

I  examined  it  carefully  with  a  view  to  determining  how 
long  it  would  take  a  competent  cataloguer  to  make  an  ade¬ 
quate  catalogue  of  all  the  items  listed  in  that  exhibit. 
260  I  examined  many  of  the  items  themselves  listed  in 
Plaintiffs’  Exhibit  5  and  spent  about  an  hour  or  an 
hour  and  a  quarter,  approximately,  in  that  examination. 

Assuming  the  existence  at  the  Library  of  Congress  of  the 
items  listed  in  Plaintiffs’  Exhibit  5,  books  and  pamphlets 
relating  to  the  French  Revolution  in  the  Thacher  bequest; 
assuming  that  a  competent  cataloguer  had  available  to  him 
the  resources  of  the  Library  of  Congress,  with  its  reference 
books,  bibliographies,  and  its  efficient  stenographic  service, 
in  my  opinion  it  would  take  a  competent  cataloguer  322  work¬ 
ing  hours  to  make  an  adequate  catalogue  of  that  material 
about  46  working  days.  In  my  opinion  an  adequate  cata¬ 
logue  of  the  material  listed  in  Plaintiffs’  Exhibit  5  would 
contain  the  name  of  the  author,  title  of  the  book,  place  of 
publication,  name  of  the  publisher,  date  when  the  book  was 
published,  pagination,  the  size  of  the  book,  such  bibliograph¬ 
ical  remarks  as  might  be  necessary.  That  is  only  in  the  case 
of  rare  books.  The  catalogue  should  have  a  foreword  and 
an  index. 
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I  have  seen  Plaintiffs’  Exhibit  6,  a  list  of  autographs  of 
personages  prominent  in  the  French  Revolution  in  the 
Thacher  bequest. 

I  examined  it  carefully  with  a  view  to  determining  how 
long  it  would  take  a  competent  cataloguer  to  make  an  ade¬ 
quate  catalogue  of  the  items  listed  there.  I  toolp:  at  least  six 
hours  in  this  examination.  I  have  seen  Plaintiffs’  Exhibits 
16  and  17.  The  relation  between  the  cards  in  Plaintiffs’  Ex¬ 
hibits  16  and  17  and  the  items  listed  in  Plaintiffs’  Exhibit  6 
is  that  these  cards  describe  the  items  that  are  er.umerated  in 
Plaintiffs’  Exhibit  6. 

261  Assuming  the  existence  at  the  Library  of  Congress 
of  the  items  listed  in  Plaintiffs’  Exhibit  6;  assuming 
the  existence  at  the  Library  of  Congress  of  the  cards  of 
Plaintiffs’  Exhibits  16  and  17;  assuming  that  a  competent 
cataloguer  had  available  to  him  the  resources  of  the  Library 
of  Congress,  with  its  bibliographies,  reference  works,  and  its 
efficient  stenographic  service,  in  my  opinion  it  tvould  take  a 
competent  cataloguer  399  working  hours  to  make  an  ade¬ 
quate  catalogue  of  the  items  in  that  list;  that  is  about  57 
days.  That  estimate  includes  seeing  the  catalogue  through 
the  press  and  proof-reading. 

In  my  opinion  an  adequate  catalogue  of  the  items  listed  in 
Plaintiffs  ’  Exhibit  6  would  contain  the  name  of  the  signer  of 
the  letter  or  document;  his  date  of  birth  and  his  date  of 
death ;  his  station  in  life.  It  would  contain  a  short  descrip¬ 
tion  of  the  item,  stating  whether  it  was  an  autographed  letter 
signed  or  a  document  signed.  It  would  state  the  date  of  the 
document  or  autograph  or  manuscript.  There  also  should 
be  given  a  short  historical  note  whenever  necessary  to  ex¬ 
plain  the  document.  The  catalogue  would  contain  an  index 
and  a  foreword. 

I  have  supervised  cataloguers  working  undeij  me.  In  my 
opinion  if  I  were  in  charge  of  going  ahead  with  the  prepara¬ 
tion  of  a  catalogue  of  the  various  items  listed  in  Plaintiffs’ 
Exhibits  3,  4,  5  and  6;  that  is,  Americana,  Autographed 
manuscripts  of  European  Rulers  and  celebrities,  auto¬ 
graphed  manuscripts  of  personages  prominent  ip  the  French 
Revolution,  and  books  and  pamphlets  relating  t<t)  the  French 
Revolution,  I  would  prefer  to  apportion  it  amjong  various 
cataloguers,  because  I  think  more  thorough  work  could  be 
done  if  the  work  is  being  divided. 
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262  There  are  many  books  that  it  is  absolutely  immate¬ 
rial  whether  a  specialist  does  the  work  or  not,  because 

the  books  are  every-day  books  that  can  be  catalogued  very 
easily  by  any  competent  cataloguer.  A  great  many  of  the 
books  are  very  easy  to  catalogue. 

In  the  Americana  there  might  be  150  books  that  I  would 
prefer  to  give  to  a  specialist.  I  don’t  say  that  it  would  re¬ 
quire  a  specialist  but  I  would  prefer  to  give  them  to  a  spe¬ 
cialist.  The  balance  of  the  titles  do  not  require  any  spe¬ 
cialist. 

In  the  manuscripts  like  those  relating  to  the  French  Revo¬ 
lution,  of  course,  I  would  prefer  to  have  the  work  done  by 
a  man  who  is  familiar  with  autographed  manuscripts. 

In  the  French  Revolution  there  are  very  few  books  that  I 
would  advise  to  have  a  specialist  on,  because  there  are  many 
books  printed  during  the  Nineteenth  and  Twentieth  Cen¬ 
turies,  where  any  intelligent  boy  can  do  the  work.  There 
might  be  about  two  or  three  hundred  amongst  them. 

By  the  specialist  for  the  autographs  and  manuscripts  I 
did  not  mean  a  specialist  in  autographs  and  manuscripts  as 
such  but  a  specialist  in  the  period  covered  would  do  the  work. 

With  respect  to  facsimile  of  items  which  are  listed  in 
Plaintiffs’  Exhibits  3^  4,  5  and  6  in  catalogues  of  such  items, 
I  would  advise  very  Strongly  to  put  facsimile  of  these  items 
in  the  catalogue,  because  it  would  make  the  catalogue  more 
valuable  as  a  reference  book. 

Thereupon  counsel  for  the  defendant  stated  he  had  no 
questions  for  cross-examination  of  the  witness. 

263  Whereupon  Ernest  Richard  Gee  was  produced 
as  a  witness  on  behalf  of  the  plaintiffs  and,  having 

been  first  duly  sworn,  testified  in  substance  as  follows : 

Direct  examination: 

I  am  a  bookseller.  My  cataloguing  experience  extends 
over  thirty  years.  I  catalogued  the  library  of  Queen  Alex¬ 
andra  at  Buckingham  Palace.  I  assisted  in  cataloguing  the 
library  of  the  late  King  Edward  and  also  the  library  of  Mar¬ 
chioness  of  Londonderry.  Also  of  .  Captain  Prettyman  of 
Olwell  Park,  Ipswich,  when  his  library  was  incorporated 
with  the  library  of  William  Pitt,  which  had  been  willed  to  the 
family.  It  had  been  willed  to  the  Prettyman  family  on  the 
death  of  Pitt. 


G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTNjAM.  199 

| 

Also  I  catalogued  the  library  of  Honorable  Harry  F.  Gug¬ 
genheim,  United  States  Ambassador  to  Cuba ;  ajad  of  Thomas 
Cochran,  William  Woodward  of  New  York,  aind  Mr.  Louis 
S.  Levy  of  New  York. 

I  have  seen  Plaintiffs  ’  Exhibit  3,  of  which  ppges  90  to  140 
are  a  list  of  the  Americana  in  the  Thacher  bequest ;  and  have 
examined  pages  90  to  140  of  that  exhibit  carefully  with  a 
view  to  determining  how  long  it  would  take  to  make  an  ade¬ 
quate  catalogue  of  those  items.  I  spent  about  a  day  and  a 
half  in  such  examination. 

I  have  examined  the  cards  which  compose  plaintiffs  ’  Ex¬ 
hibit  27.  The  cards  in  Plaintiffs’  Exhibit  2 ^  refer  to  the 
same  items  as  pages  90  to  140  of  Plaintiffs ’  Exhibit  3. 

I  have  examined  quite  a  number  of  the  itejms  which  are 
listed  in  Plaintiffs’  Exhibit  3.  I  spent  jan  hour  or  so 
264  in  such  examination. 

Assuming  the  existence  at  the  Library  of  Congress 
of  the  items  listed  in  Plaintiffs’  Exhibit  3;  assuming  the 
existence  at  the  Library  of  Congress  of  the  cards  in  Plain¬ 
tiffs  ’  Exhibit  27 ;  assuming  that  a  competent  dataloguer  had 
available  to  him  the  resources  of  the  Library  of  Congress, 
with  its  bibliographies,  reference  works;  in  imv  opinion  it 
would  take  such  a  competent  cataloguer  abdut  21  days  to 
make  an  adequate  catalogue  of  those  items  listed  on  pages 
90  to  140  of  Plaintiffs’  Exhibit  3,  the  Americana  in  the 
Thacher  bequest. 

That  estimate  includes  proof-reading.  It  does  not  include 
seeing  the  items  through  the  press.  It  would  require  about 
20  days  more  to  see  the  items  through  the  press.  So  that 
altogether  my  estimate  would  be  41  days  for  ipaking  an  ade¬ 
quate  catalogue  of  the  items  listed  in  Plaintiffs  ’  Exhibit  3, 
pages  90  to  140. 

In  my  opinion  an  adequate  catalogue  of  thqse  items  listed 
on  pages  90  to  140  of  Plaintiffs’  Exhibit  3  ^hould  contain 
the  following — each  item  should  be  fully  described,  the  au- 
thor’s  name,  the  full  title,  the  place  of  publication,  date  of 
publication,  the  size  of  the  book;  if  it  is  a  particularly  rare 
book,  there  should  be,  maybe,  a  facsimile  of  die  title  page  or 
any  important  part  of  the  book.  There  might  possibly  be  a 
bibliographical  note  describing  anything  elsd  that  might  be 
necessary.  The  catalogue  should  have  a  dood  index.  It 
should  contain  pagination  or  collation  of  a  good  many  of  the 
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items.  I  don ’t  think  that  it  would  be  necessary  for  all. 

265  I  have  seen  Plaintiff s  ’  Exhibit  4,  an  enumeration  of 
the  manuscripts  in  the  Thacher  bequest,  manuscripts 

of  European  Eulers. 

I  have  examined  quite  a  number  of  the  items  themselves 
which  are  enumerated  in  Plaintiffs’  Exhibit  4.  I  spent 
about  an  hour  and  a  half  in  such  examination.  I  made  such 
examination  with  a  view  to  determining  how  long  it  would 
take  to  make  an  adequate  catalogue  of  these  items. 

Assuming  the  existence  in  the  Library  of  Congress  of 
those  items;  and  assuming  that  a  competent  cataloguer 
had  available  to  him  the  resources  of  the  Library  of  Con¬ 
gress,  with  its  bibliographies,  reference  works,  and  its 
efficient  stenographic  service,  in  my  opinion  it  would  re¬ 
quire  such  a  competent  cataloguer  about  60  days  to  make 
an  adequate  catalogue  of  those  items,  manuscripts  of  Euro¬ 
pean  Rulers.  That  would  include  reading  the  proof  but  not 
seeing  it  through  the  press  which  would  require  an  addi¬ 
tional  20  days.  So  that  altogether  I  would  estimate  80 
days  as  the  time  necessary  for  an  adequate  catalogue  of 
the  items  enumerated  in  Plaintiffs’  Exhibit  4,  manuscripts 
of  European  Eulers. 

In  my  opinion,  such  an  adequate  catalogue  of  the  docu¬ 
ments  and  letters  would  require  the  signature  of  the  signer 
of  the  document  and  the  writer  of  the  letter,  a  brief  descrip¬ 
tion  of  his  life,  when  he  was  born,  when  he  died.  If  there 
were  any  important  offices  that  he  held  during  his  lifetime, 
a  brief  summary  of  the  document  or  letter.  And  it  should, 
of  course,  have  an  index  too.  It  should  list  not  only  the 
names  of  the  Signers  of  the  documents  and  signers 

266  of  the  letters,  but  any  important  people  who  might 
be  mentioned  in  those  letters  or  documents. 

I  have  examined  Plaintiffs’  Exhibit  5,  a  list  of  the  books 
and  pamphlets,  relating  to  the  French  Revolution  in  the 
Thacher  bequest,  carefully  with  a  view  to  determining  how 
long  it  would  take  to  make  an  adequate  catalogue  of  those 
items  spending  about  %  of  an  hour  in  such  examination. 

I  have  examined  quite  a  number  of  the  items  themselves 
which  are  listed  in  Plaintiffs’  Exhibit  5,  a  collection  of 
books  and  pamphlets  relating  to  the  French  Revolution. 
Assuming  the  existence  at  the  Library  of  Congress  of  the 
items  listed  in  Plaintiffs’  Exhibit  5,  a  collection  of  books 
and  pamphlets  relating  to  the  French  Revolution;  assum¬ 
ing  that  a  competent  cataloguer  had  available  to  him  the 
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resources  of  the  Library  of  Congress,  with  its  bibliog¬ 
raphies,  reference  works,  and  its  efficient  stenographic 
service ;  in  my  opinion  it  would  require  a  competent  cata¬ 
loguer  about  15  days  to  make  an  adequate  catalogue  of 
those  items.  That  includes  proof-reading,  lit  does  not 
include  seeing  the  catalogue  through  the  pre$s,  for  which 
I  would  add  20  days.  So  that  altogether  I  would  estimate 
35  days  as  the  time  necessary  in  making  an  adequate  cata¬ 
logue  of  those  items. 

In  my  opinion  an  adequate  catalogue  of  those  items  of 
books  and  pamphlets  relating  to  the  Frenclji  Eevolution 
should  contain  the  following.  These  items  shbuld  be  fully 
described  by  author,  title,  place  of  publication,  date  of 
publication,  size  of  book.  It  should  havb  some  notes, 

267  because  there  are  some  interesting  bqoks  amongst 
them.  It  should  have  bibliographical  notes  which 

will  explain  the  book.  It  should  have  a  copious  index. 
It  might  reproduce  facsimile  of  a  few  of  the  ]parer  items — 
the  title  page  or  an  illustration  or  some  of  the  text. 

I  have  seen  Plaintiffs  ’  Exhibit  6,  a  list  of  the  collection 
of  autographs  and  letters  and  documents  of  personages 
prominent  in  the  French  Eevolution.  I  examined  it  care¬ 
fully  with  a  view  to  determining  how  long  it  would  take 
a  competent  cataloguer  to  make  an  adequate  catalogue 
of  those  items. 

I  spent  about  a  half  day  in  such  examination  of  this 
list.  I  have  seen  Plaintiffs’  Exhibits  16  and  17j,  which  cards 
represent  the  items  listed  in  Plaintiffs’  Exhibit  6. 

I  examined  quite  a  number  of  the  items  themselves  which 
are  listed  in  that  exhibit. 

I  spent  about  an  hour  in  such  an  examination. 

Assuming  the  existence  at  the  Library  of  Congress  of 
the  items  listed  in  Plaintiffs’  Exhibit  6;  and  Assuming  the 
existence  at  the  Library  of  Congress  of  the  cards  in  Plain¬ 
tiffs’  Exhibit-  16  and  17;  assuming  that  a  competent  cata¬ 
loguer  had  available  to  him  the  resources  of  the  Library 
of  Congress,  with  its  bibliographies,  reference  works,  and 
its  efficient  stenographic  service;  in  my  opinion  it  would 
require  a  competent  cataloguer  75  days  to  make  an  ade¬ 
quate  catalogue  of  these  items,  autographs  and  manuscripts 
of  personages  prominent  in  the  French  Eevolution. 

268  That  includes  proof-reading.  It  does  not  include 
seeing  the  catalogue  through  the  pres^,  for  which  I 
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would  add  20  days.  So  that  altogether  my  estimate  would  be 
that  it  would  requite  95  days  to  make  an  adequate  catalogue 
of  the  items  listed  in  Plaintiffs’  Exhibit  6,  a  collection  of 
autographs  and  manuscripts  of  personages  prominent  in 
the  French  Revolution. 

In  my  opinion  an  adequate  catalogue  of  the  items  listed 
in  that  exhibit,  autographs  and  manuscripts  of  personages 
prominent  in  the  French  Revolution  should  contain  the 
name  of  the  signer  or  writer  of  the  document  or  letter,  a 
brief  summarv  of  what  the  document  or  letter  is  referring 
to,  and  a  good  index,  of  course,  an  adequate  index.  Also 
an  index  of  the  names  of  the  people  referred  to  in  these 
letters  or  documents. 

It  would  be  quite  as  well  to  put  in  one  or  two  facsimiles 
of  the  rarer  books,  a  few  of  the  signatures. 

I  have  superintended  cataloguing. 

If  I  were  in  charge  of  preparing  a  catalogue  of  the 
items  listed  in  the  various  exhibits,  the  Americana,  the 
autographs  and  manuscripts  of  European  rulers,  the  auto¬ 
graphs  and  manuscripts  of  personages  prominent  in  the 
French  Revolution,  books  and  pamphlets  relating  to  the 
French  Revolution,  I  would  apportion  it  amongst  various 
cataloguers.  I  would  take  a  man  who  was  an  expert  in 
Americana  and  give  him  that  work  to  do,  and  so  on  with  the 
other  two  sections.  Or  vou  could  take  the  two  document 
sections  and  give  one  man  that  whole  job.  You  get  the 
work  done  quicker  arid  you  get  it  done — it  would  be  more 
thorough — to  have  an  expert  on  each  department. 
269  I  have  published  books.  That  is  the  way  I  learned 
how  long  it  takes  to  see  books  through  the  press  that 
and  other  things. 

Thereupon  counsel  for  defendant  stated  he  had  no  ques¬ 
tions  for  cross-examination  of  the  witness. 

i 

Interrogated  by  the  Court,  the  witness  testified  in  sub¬ 
stance  as  follows: 

What  I  describe  as  seeing  the  catalogue  through  the  press 
means  that  when  you  send  a  thing  to  the  printers,  of  course, 
you  correct  the  proof.  You  correct  the  proof.  When  you 
give  the  manuscript,  he  sends  a  proof,  a  galley  proof,  which 
you  correct.  Then,  when  you  send  that  back  corrected,  he 
corrects  it,  and  he  sends  a  page  proof.  You  correct  that, 
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and  then  it  is  ready  for  the  press.  Then  it  is  a  matter  of 
how  long  it  takes  to  deliver  it. 

Thereupon  Frank  P.  S.  Hill  was  called  as  a  witness  for 
and  on  behalf  of  the  plaintiffs  and,  being  first  duly  sworn, 
testified  in  substance  as  follows : 

Direct  examination  : 

Since  I  retired  from  the  position  of  ChiefiLibrarian  of 
the  Brooklyn  Public  Library,  I  have  been  Library  Con¬ 
sultant  for  that  library. 

I  am  engaged  in  certain  special  research  it  the  present 
time  and  have  been  for  the  last  eight  or  ten  ibonths. 

I  am  working  on  early  American  drama ;  that  is,  plays 
issued  previous  to  1830. 

As  to  the  experience  I  have  had  as  a  librarian,  I  began  50 
years  ago  in  Lowell,  Massachusetts,  as  a  librarian.  I  went 
from  there  to  Paterson,  New  Jersey;  back  to  fealem,  Massa¬ 
chusetts  ;  then  to  Newark,  New  Jersey  and  from  there 
270  to  Brooklyn.  I  was  at  Newark  twelve  years  and  at 
Brooklyn  nearly  thirty  years.  I  was  head  librarian 
of  the  Brooklyn  Public  Library  and  before  that  I  was  head 
librarian  of  the  Newark  Public  Library,  and  in  the  various 
other  cities  that  I  have  mentioned. 

There  are  just  less  than  a  million  volumes  in  the  Brooklyn 
Public  Library.  The  annual  income  of  the  Brooklyn  Public 
Library  during  the  last  years  of  my  incumbency  as  head 
librarian  was  just  short  of  a  million  dollars. 

I  have  held  several  minor  positions  with) the  American 
Library  Association.  I  was  Secretary  and  hlso  President 
of  the  American  Library  Association.  ! 

The  American  Library  Association  corresponds  in  respect 
to  librarians,  to  the  American  Medical  Association  for  doc¬ 
tors,  and  the  American  Bar  Association  for  lawyers. 

In  my  experience  as  librarian  and  in  this  {research  work 
on  early  American  drama  I  have  had  occasion'  to  observe  the 
means  used  by  the  leading  libraries  of  the  cbuntry  for  the 
protection  of  rare  books.  j 

I  have  spent  a  good  deal  of  time  in  the  Huntington  Li¬ 
brary  and  the  Harvard  College  Library,  the  Boston  Public 
Library,  particularly,  where  they  have  their  rare  book  col¬ 
lections. 
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I  have  seen  the  Sterling  Library  at  Yale. 

The  methods  used  by  these  libraries  to  protect  their  rare 
books  are  as  follows : 

They  put  them  in  the  safest  place  possible,  usually  in  a 
steel  book  stack. 

There  are  what  are  called  rare  book  rooms  at  these  li¬ 
braries,  or  treasure  rooms. 

271  At  the  Sterling  Library  at  Yale  the  rare  book  room 
is  a  room  which  is  used  as  a  reading  room.  It  has  two 

or  three  tables  with  chairs,  and  students  and  research  work¬ 
ers  and  professors  are  allowed  in  there  to  do  their  work; 
and  then  on  either  side  around  the  sides  are  the  steel  book 
cases  in  which  the  rare  books  are  shelved,  and  to  those  books 
no  one  has  access  except  the  attendant  who  goes  and  gets 
what  is  wanted  and  brings  it  back  to  the  worker  in  the  main 
room. 

The  same  is  true  at  the  Huntington  Library,  in  the  use  of 
their  collections.  They  have  what  is  called  a  reading  room, 
but  the  books  are  in  a  steel  book  stack  and  are  brought  out 
to  the  reader  from  this  room. 

The  book  stack  is  all  of  steel  and  inserted  in  the  walls  of 
the  building,  and  the  shelving.  The  shelves  are  all  steel  so 
that  the  whole  frame  work  is  of  steel. 

At  Yale  there  is  a  steel  grating  which  separates  the  book 
stack  from  the  reading  room,  the  room  in  which  the  scholars 
work. 

Those  books  are  actually  shelved  in  the  steel  stack. 

* 

The  ordinary  scholar  could  not  go  through  the  grating  to 
the  book  stack. 

At  the  Harvard  Library  they  have  what  they  call  treasure 
rooms  there,  but  practically  the  same  arrangement.  They 
have  the  reading  rooms  and  if  you  ask  for  a  book  the  attend¬ 
ant  goes  into  the  stack  where  the  books  are  shelved  and  brings 
it  out  to  you.  There  the  separation  is  by  a  steel  fence  be¬ 
tween  the  rare  books,  or  the  rare  book  part  of  the  room  and 
the  part  thst  is  used  by  the  readers. 

There  is  no  furniture  of  any  kind  in  the  part  of  the 

272  room  where  the  books  are  shelved  in  the  book  stack. 
The  book  stacks  are  all  bv  themselves.  And  then 

separated  by  this  iron  grill  is  the  room  where  the  scholars 
actually  use  the  books. 

*  i 

For  protecting  rare  books  at  the  Boston  Public  Library 
the  same  method  there  is  observed.  The  separation  is  the 
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same.  There  is  a  reading  room,  and  the  books  there  are  in 
the  alcove.  There  are  two  or  three  collections  that  are  in 
rooms  by  themselves,  but  most  of  them  are  in  the  alcoves 
which  are  made  up  of  steel  stacks  for  the  shelving  of  the 
books. 

I  have  observed  the  rare  book  room  at  the  Library  of  Con¬ 


gress.  It  is  one  of  the  best  I  have  ever  seen.  It  has  a  corri- 
dor  running  down  through  and  these  pens  oil  either  side  of 
the  corridor,  and  in  these  alcoves,  as  it  were,  are  the  books ; 
and  to  get  into  the  alcoves  you  have  to  have  a  key,  or  rather, 


the  attendant  has,  a  different  key  to  each  alcdve.  There  the 
books  are  all  shelved  on  steel  stacks  and  the  floor  is  of  stone 
— marble,  I  believe. 


You  might  call  the  alcove  an  apartment  o r|  compartment. 
They  do  not  have  the  same  sort  of  room  at  these  other 


libraries  that  they  have  at  the  Library  of  Congress,  but  the 
separation  is  the  same.  The  reading  room  is  ^part  from  the 
books  themselves.  And  the  alcove  is  where  I  the  books  are. 

When  I  was  a  youth,  a  good  many  years  ago,  I  did  cata¬ 
loguing.  I  have  had  cataloguers  working  under  my  super¬ 
vision  as  head  librarian  at  Brooklyn  and  a^  Newark. 

Questioned  by  Counsel  for  Plaintiffs :  I 


273  4  4  When  material  of  different  varieiies  came  in  to 

be  catalogued  at  the  Brooklyn  and  Newark  public 
libraries  was  it  your  custom  to  apportion  that  material 
among  specialists  in  that  sort  of  material  of  various 
kinds  V9 

The  witness  replied : 


4  4  That  is  all  done  by  the  head  of  the  department.  He 
or  she  would  apportion  it  among  the  cataloguers  under 
him  or  her.  The  modern  library  is  so  worked  out  and 
planned,  the  organization  of  it,  that  there  are  different 
departments  and  heads  of  the  different  departments,  and 
each  one  knows  a  great  deal  more  about  his  or  her  par¬ 
ticular  work  than  the  head  of  the  institution,  as  must  be 
the  case.”  i 

Thereupon  the  following  proceedings  we^e  held  outside 
of  the  hearing  of  the  jury:  j 

Counsel  for  the  plaintiffs  requested  that  when  all  the 
evidence  was  in  the  case  be  sent  to  the  jury  for  a  special 
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verdict  or  a  verdict  subject  to  the  opinion  of  the  Court. 
Counsel  for  the  defendant  said  he  would  prefer  to  stand  on 
a  general  verdict. 

In  the  course  of  the  colloquy  counsel  for  plaintiffs  cited 
to  the  court  and  read  from  Cooper  v.  Penn  Bridge  47  App. 
D.  C.  474;  McNamara  v.  Washington  Terminal  Co.,  37  App. 
D.  C.  384;  Burke  v.  District  of  Columbia,  42  App.  D.  C.  438. 

Counsel  for  plaintiffs  then  moved  to  strike  out  certain 
questions  and  answers  on  the  grounds  (a)  that  extrinsic 
evidence  is  not  admissible  to  construe  a  will  whose 
274  language  is  plain,  simple,  and  unambiguous;  (b)  that 
expert  opinion  evidence  may  not  be  taken  on  the 
ultimate  question  to  be  decided  by  the  jury;  (c)  that  the 
questions  called  for  conclusions  and  usurped  the  function 
of  the  jury;  (d)  that  expert  opinion  evidence  cannot  be 
taken  as  to  what  a  testatrix  meant;  (e)  that  the  questions 
were  not  proper  ones  for  expert  opinion. 

The  motion  was  addressed  to  the  following  questions  and 
answers : 

The  witness  Ashley  was  asked  by  counsel  for  defendant: 

“In  your  opinion,  sir,  was  it  maintained  and  kept  together 
as  an  entire  collection V ’  He  answered  “Yes.”  He  was 
also  asked:  “Was  it  always  kept  together  and  maintained 
as  an  entire  collection?”  He  answered  “Yes.”  He  was 
also  asked:  “Mr.  Ashley,  during  the  time  that  you  were 
acquainted  with  the  John  Boyd  Thacher  collection  state 
whether  or  not  in  your  opinion  all  possible  precautions 
necessary  for  the  preservation  and  safety  of  the  collection 
were  observed  bv  the  attendants  and  officers  of  the  Library 

V  •> 

of  Congress.”  He  answered  “Yes,  they  were.”  Counsel 
for  plaintiffs  read  to  the  Court  from  the  Kellogg  case 
decided  by  the  United  States  Supreme  Court.  But  the 
Court  denied  the  motion  and  saved  an  exception  for  the 
plaintiffs,  which  exception  was  duly  noted,  the  Court  stat¬ 
ing  as  follows : 

“I  am  inclined  to  think  that  in  cross-examination  it  was 
a  proper  question  to  the  Doctor.  You  called  him  for  the 
purpose  of  proving  that  the  conditions  had  been  breached. 
He  was  asked  on  cross-examination  if  in  his  opinion  they 
had  done  everything  that  they  were  called  upon  to  do. 
I  agree  with  you  that  you  might  not  expect  him  to  say  any- 
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thing  else.  But  that  would  have  some  weight,  perhaps,  on 
his  credibility  and  also  upon  the  good  faith  of  the  officers 
of  the  Library  in  doing  all  the  things  that  they  did  or  did 
not  do  in  this  case.  So  I  will  deny  that  and  give  you  an 
exception. 

I  think  that  would  be  my  position  as  to  the  same  question 
put  to  Dr.  Hill.  But,  as  far  as  Dr.  Hill  is  concerned,  I 
understand  that  Mr.  Fihelly  (counsel  for  defendant)  does 
not  object  to  any  questions  which  you  want  to  —  him.  I 
understand  that  it  is  not  for  me  to  interfere  with  the  way 
this  case  is  handled  unless  some  objection  is  entered. 

I  understand  that  you  except  to  my  ruling  in  denying 
your  motion  f” 

Counsel  for  Plaintiffs:  “Yes.” 

Thereupon  the  following  proceedings  wefe  held  in  the 
presence  and  hearing  of  the  jury :  j 

Dr.  Frank  P.  Hill,  a  witness  previously  called  and  sworn, 
resumed  the  stand  and  testified  further  iij  substance  as 
follows :  j 

The  practice  in  the  libraries  of  the  United  States 
275  during  the  years  1927  to  date  of  designating  books 
which  were  in  special  collections  is  usually  by  a  book 

plate. 

Thereupon  the  witness  identified  Plaintiffs’  Exhibit 
29  for  identification  as  book  plates,  some  of  them  of 
the  Harvard  College  Library,  Yale  and  Boston.  Such  book 
plates  show  usually  the  name  of  the  library  and  the  name 
of  the  donor  and  the  name  of  the  collection. 

The  book  plates  referred  to  were  received  in  evidence, 
collectively  marked  “Plaintiffs’  Exhibit  No.  29”  and  are 
incorporated  by  reference  as  part  of  this  Bill  of  Exceptions 
and  are  noted  in  a  memorandum  Appendix  Ijl. 

Thereupon  the  witness  identified  Plaintiffs’  Exhibit  28 
for  identification  as  book  plates  of  the  Boston  Public  Li¬ 
brary,  one  book  plate  of  the  Thomas  Princ^  Library,  and 
the  other  of  the  Barton  collection. 

j 

That  bookplate  shows  that  the  books  belopg  to  the  public 
library,  that  this  particular  one  belongs  Ito  the  Barton 
collection. 
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The  bookplate  is  pasted  in  the  book,  on  the  back  of  the 
front  cover,  usually. 

The  document  referred  to  was  received  in  evidence  and 
marked  4  ‘  Plaintiffs  ’  Exhibit  28”  and  is  set  out  as  part  of 
this  Bill  of  Exceptions  in  Appendix  R. 

Another  way  of  designating  special  collections  in  libra¬ 
ries  in  the  United  States  during  the  period  1927  to  Sep¬ 
tember,  1929,  is  that  in  large  libraries  they  have  rooms 
devoted  to  special  collections,  or  a  room  devoted  to  a  special 
collection,  as  the  case  may  be. 

That  room  is  designated  as  containing  that  collec- 
276  tion  by  a  sign  over  the  door  or  a  sign  on  the  door  or 
a  sign  by  the  side  of  the  door. 

The  witness  thereupon  identified  Plaintiffs’  Exhibits  30 
and  31  for  identification  as  showing  signs  indicating  a  special 
collection  in  the  manner  he  had  just  described.  One  is  the 
Spencer  collection.  The  other  is  the  Stewart  collection, 
both  of  which  are  in  the  New  York  Public  Library. 

The  signs  referred  to  were  received  in  evidence  and  re¬ 
spectively  marked  4 ‘Plaintiffs’  Exhibit  No.  30”  and  “Plain¬ 
tiffs’  Exhibit  No.  31”;  and  are  set  out  as  part  of  this  Bill 
of  Exceptions  in  Appendix  S. 

Cross-examination : 

Questioned  by  counsel  for  defendant,  the  witness  testified 
in  substance  as  follows : 

I  started  my  librarian  experience  in  Lowell,  Massachusetts. 
Dr.  Putnam  started  in  the  State  of  Massachusetts,  in  Boston. 
We  kept  together  all  these  years. 

Dr.  Putnam  moved  out  West,  out  toward  Minneapolis,  and 
I  staved  in  New  Jersev  and  New  York.  For  the  last  thirty 
vears  defendant  has  been  the  Librarian  of  Congress. 

Defendant  has  been  president  of  the  American  Library 
Association  two  partial  terms. 

Dr.  Richardson  has  also  been  president  of  the  American 
Librarv  Association. 

Over  plaintiffs’  objection  and  exception,  counsel  for  de¬ 
fendant  asked  the  following  question : 

“Q.  It  is  true,  is  it  not,  Doctor,  that  during  the  33  years 
that  Dr.  Putnam  has  been  Librarian  of  Congress  he  had  a 
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lengthy  observation  and  experience  in  library  practices  and 
conditions  relative  to  the  fulfillment!  of  bequests? 

277  That  is  true,  is  it  not,  sir?” 

The  witness  answered :  “He  certainW  ought  to  have 
had.”  i 

The  witness  mentioned  that  there  are  certain  large  rooms 
in  libraries  and  that  he  had  designated  two  hire,  Plaintiffs’ 
Exhibits  30  and  31,  which  are  devoted  to  certain  collections. 

Thereupon  the  following  ensued :  j 

“Q.  And  you  saw  such  a  room  only  last  Saturday  in  the 
Library  of  Congress,  the  Thacher  Room,  did  you  not,  Doc¬ 
tor?” 

Counsel  for  plaintiffs  thereupon  objected  to  that  ques¬ 
tion  as  showing  or  tending  to  show  something  which  took 
place  after  September  6,  1929,  but  the  court!  overruled  the 
objection  and  an  exception  was  duly  noted  foy  the  plaintiffs. 

“A.  Yes,  sir.” 

“Q.  And  it  was  a  very  splendid  little  rodm,  was  it  not, 
Doctor?” 

Over  the  objection  and  exception  of  the  plaintiffs  the  wit¬ 
ness  testified  that  it  was  “a  beautiful  room;  yes.” 

(The  witness  subsequently  explained  that  he  was  refer¬ 
ring  to  the  rare  book  and  not  the  Thacher  room.)  That 
everything  in  it  looked  beautiful,  what  you  £ould  see  after 
you  got  by  the  doors.  That  the  doors  were  jocked  when  he 
went  in  there. 

Thereupon  the  following  ensued:  j 

“Q.  How  long  were  you  in  the  room,  Doctor,  if  you  were 
in? 

278  Counsel  for  Plaintiffs :  May  I  have  a  continuing  ob¬ 
jection  to  this  testimony  with  respect  to  the  situ¬ 
ation  ? 

The  Court :  Yes.  It  is  understood  that  yon  object  to  all  of 
this  as  to  the  time,  and  there  is  an  exception  to  it. 

He  was  in  that  room  fifteen  or  twenty  minutes ;  perhaps 
half  an  hour.  I 
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Q.  Do  you  know  whether  or  not  when  you  were  there  the 
entire  John  Boyd  Thacher  collection  was  in  that  room?  A. 
Which  room? 

Q.  In  the  Thacher  room.  A.  Perhaps  I  did  not  answer 
your  question  properly.  I  thought  you  were  talking  about 
the  rare  book  room. 

Q.  Were  you  not  in  the  Thacher  room?  A.  I  was  in  the 
Thacher  room. 

Q.  Do  you  know  whether  or  not  at  that  time  all  of  the 
John  Boyd  Thacher  collection  was  there?  A.  I  don’t  know. 

Q.  Would  you  make  the  same  remark  or  the  same  an¬ 
swer  with  respect  to  the  John  Boyd  Thacher  room  that  you 
have  in  response  to  the  other  question,  sir?  A.  I  do  not 
quite  get  you. 

Q.  Let  me  go  over  it  again.  These  particular  rooms  are 
not  rare  book  rooms,  are  they,  sir  (indicating)?  A.  They 
are  books  belonging  to  those  different  collections. 

Q.  But  this  is  like  the  Thacher  room  that  you  saw  at  the 
Library  of  Congress,  is  it  not,  sir?  A.  Yes,  except  that  it 
is  fireproof.” 

Further  questioned  by  counsel  for  defendant  the 
279  testimony  of  the  witness  continued  in  substance  as 
follows: 

As  to  how  long  librarians  have  been  using  steel  cases  for 
books,  I  know  they  had  one  in  Newark  in  1900. 

I  know  James  I.  Wyer  who  had  charge  of  the  New  York 
State  Library  about  1910,  1911  or  1912. 

I  know  that  there  was  a  fire  there  about  1911. 

I  have  known  him  25  or  30  years ;  perhaps  longer.  He  is  a 
librarian  of  ability  and  repute. 

In  certain  ways  I  would  respect  his  opinion  on  a  par¬ 
ticular  matter  with  respect  to  libraries. 

Books  do  burn  rather  slowly;  it  is  rather  hard  to  burn 
them. 

With  respect  to  steel  cases,  they  are  put  into  libraries  for 
other  purposes  also  than  the  fact  that  they  may  protect  from 
fire.  Today  steel  is  about  as  cheap  as  wood.  Steel  shelves 
are  not  more  impressive  to  the  public  because  the  public 
does  not  have  any  access  to  the  stacks,  usually.  Neither  one 
is  impressive  when  you  get  a  book  stack.  It  seems  reason¬ 
able  that  a  steel  stack  especially  a  high  one,  one  of  several 
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stories  height,  will  stand  up  or  maintain  itself,  whereas  a 
wooden  stack  has  to  be  screwed  or  bolted  or  nailed  in. 

Steel  shelving  is  not  put  in  simply  because  they  are  con¬ 
sidered  a  bit  cleaner.  A  wooden  stack  is  easier  to  clean. 
With  respect  to  safety  deposit  vaults,  or  thes£  rare  book 
rooms  where  some  of  the  rare  books  are  kept  in  these  differ¬ 
ent  libraries,  they  are  put  in  there  mainly  for  tw|o  purposes. 
One,  to  prevent  their  destruction ;  secondly,  to  prevent  some 
one  from  stealing  them  or  taking  them  away  frpm  the  par¬ 
ticular  library. 

280  Any  librarian  does  his  best  to  protect  and  preserve 
the  books  which  are  under  his  care.  | 

Unfortunately,  even  in  rare  book  rooms  it  is  true  that  even 
with  those  precautions,  sometimes  articles  disappear  and 
are  taken  away  and  taken  out  of  those  particular  book  rooms. 
The  word  “safety”  is  rather  a  relative  term,  if  you  have 
certain  people  around  books. 

The  safety  of  a  book  in  a  rare  book  room  depends  on  your 
attendant.  If  he  is  safe,  your  room  is  safe. 

As  to  whether  a  book  not  put  in  a  rare  book  t oom,  but  in 
any  room  in  the  library,  and  with  greater  personal  super¬ 
vision  than  it  might  get  in  the  rare  book  room  is  just  as  safe, 
it  would  not  be  just  as  safe.  I  would  rather  have  it  in  the 
rare  book  room.  j 

A  particular  book  would  be  safer  if  it  were  ip  a  steel  case 
than  in  a  wooden  case,  with  respect  to  the  matter  of  either 
fire  or  theft.  It  is  better  in  the  steel  case. 

The  witness  testified  in  substance  as  follows : 

The  Gutenberg  Bible  worth  roughly  about  half  a  million 
dollars  if  put  into  a  wooden  case  and  properly  guarded  day 
and  night  would  be  just  as  safe  as  though  it  w^re  in  a  steel 
case  or  put  into  a  rare  book  room. 

I  have  not  seen  the  Gutenberg  Bible  here  go  as  to  say 
whether  or  not  it  is  in  a  wooden  case. 

Thereupon  the  following  questions  and  answers  occurred: 

Q.  You  have  never  seen  the  Gutenberg  Bible  ?  A.  Yes. 

Q.  You  did  not  pay  any  attention  to  the  casO,  you  mean? 
A.  You  mean,  the  binding,  as  we  called  it? 

Q.  I  am  speaking  of  the  wooden  case,  if  it  is  not  encased  in 
a  wooden  case.  A.  Yes,  sir. 

It  has  been  appraised  at  around  half  a  million  dollars  by 
Mr.  Eeinbach  of  New  York,  one  of  the  foremost  appraisers 
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of  such  books  in  the  \Vorld.  In  most  of  the  libraries  they 
have  guards  not  only  during  the  day  but  also  during  the 
night ;  they  do  not  just  lock  up  the  building  at  night  and  go 
home  feeling  that  everything  will  be  all  right  when  they 
come  back  in  the  morning.  I  don’t  know  whether  they  pay 
particular  attention  to  the  documents  which  may  be  most 
valuable;  I  never  had  that  experience.  When  I  was  a  Li¬ 
brarian  I  never  paid  any  attention  to  the  guards.  We  did 
not  have  a  building  which  required  any  guards  and  we  did 
not  have  any  guards.  We  are  putting  up  a  $14,000,000  build¬ 
ing  but  we  have  been  doing  that  for  twenty-five  years.  When 
asked  whether  the  Library  known  as  the  Folger  Shakespear¬ 
ian  Library  which  has  been  erected  and  is  about  to  be  opened 
in  back  of  the  Library  of  Congress  is  probably  the  last  word 
in  libraries  today,  the  witness  responded  that  although  he 
had  read  of  it,  all  he  knew  of  it  was  from  the  outside,  as  a 
beautiful  building;  that  he  had  understood  that  there  are 
collections  of  Shakespearian  books  in  that  library  which  are 
practically  worth  four  or  five  millions  of  dollars  left  by  Mr. 
Folger,  a  Standard  Oil  magnate,  as  a  memorial.  The  wit¬ 
ness  testified  that  he  did  not  know  that  25,000  or  35,000  of 
those  volumes  are  in  wooden  cases  in  the  Folger  Shake¬ 
spearian  Library;  that  he  would  not  be  surprised  to  learn 
that ;  that  he  does  not  know  whether  or  not  they  might  be 
just  as  safe  in  those  eases. 

It  is  true  that  sometimes  wood  will  shrink  and  steel  will 
not. 

There  is  a  difference  between  a  wooden  stack  and  a 
wooden  case  which  may  be  along  the  wall  in  your  office  and 
in  which  the  books  are  snugly  and  compactly  put  together, 
and  there  is  a  glass  case  in  front.  There  is  a  difference 
in  those  two  with  respect  to  safety.  Neither  is  safe.  Steel 
shelving  is  safer  than  either  one.  I  have  been  told  that 
plans  were  afoot  which  would  be  perfected  within  a  year  in 
the  Library  of  Congress  itself  for  a  huge  treasure  room  for 
rare  books,  and  that  particular  room  would  enable  all  rare 
books  in  the  Library  to  be  put  into  that  room. 

Over  the  objection  and  exception  of  plaintiffs  the  wit¬ 
ness  testified  that  when  he  was  in  the  Thacher  room  the 
previous  Saturday  he  recalled  seeing  then  a  metal  safe 
with  two  doors  opened  up. 
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281  Redirect  examination: 

On  redirect  examination  the  witness  testified  in  substance 
as  follows:  j 

The  books  in  the  Folger  Library  are  all  boxed  and  packed 
very  closely  together  as  they  were  in  .the  vaults,  in  New 
York,  and  have  not  been  reopened,  and  they  hre  in  a  per¬ 
fect,  fire-proof  building,  as  I  understand. 

I  testified  on  cross-examination  that  the  question  of  the 
custody  of  rare  books  depended  a  good  dea)[  on  the  cus¬ 
todian  in  charge  if  they  are  in  the  room. 

Thereupon  the  following  ensued: 

“Q.  What  would  you  say  as  to  Dr.  Richardson’s  physical 
strength  in  opposing  some  person  that  was  seeking  to  take 

some  of  the  books?  | 

I 

Counsel  for  Defendant:  We  will  stipulate  that  it  would 
not  be  very  much.” 

I 

The  witness  further  testified  that  with  respect  to  the 
library  at  Albany  the  books  in  Albany  Library  are  kept  in 
steel  stacks  now.  That  with  respect  to  compliance  with 
the  condition  of  bequests  the  practice  amon^  librarians  is 
always  to  try  to  live  up  to  the  conditions. 

On  recross-examination,  the  witness  testified  in  substance 
as  follows: 

The  question  whether  or  not  the  presence  o:?  Dr.  Richard¬ 
son  in  the  room  in  which  I  was  last  Saturday  would  add  to 
the  safety  of  the  collection  of  the  books  which  were  in  the 
room  would  depend  on  how  busy  Dr.  Richardson  was.  If 
he  were  there  and  not  busy  some  of  the  time  physically  in 
the  room  it  would  not  add  very  much  to  the  safety  of  the  col¬ 
lection.  I  should  not  think  that  the  fact  that  there  are  sev¬ 
eral  people  in  the  room,  and  another  had  an  bffice  right  ad¬ 
joining  that  would  add  to  the  safety  if  they  were  not  in  the 
room.  If  Dr.  Richardson  was  in  there,  that  would  add  a 
little  bit  to  the  safety. 

i 

282  Redirect  examination:  j 

On  redirect  examination  the  witness  testified  in  substance 
that  he  did  not  know  of  any  case  in  which  rare  and  valu¬ 
able  books  are  actually  shelved  in  the  office  ctf  the  adminis- 
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trator;  in  the  administrative  officer’s  office  of  the  library. 
That  librarians  do  not  do  it  if  they  have  any  good  place 
to  put  them.  That  he  didn’t  know  of  any  case,  except  that, 
unless  it  is  this  one  at  the  Library  of  Congress. 

Thereupon  Miss  Azalea  Clizbee  was  called  as  a  witness 
by  and  on  behalf  of  the  plaintiffs  and,  having  been  previ¬ 
ously  duly  sworn,  by  the  Clerk  of  the  Court,  upon  examina¬ 
tion  testified  further  as  follows: 

Direct  examination: 

At  the  close  of  my  testimony  yesterday  I  was  released 
to  go  up  to  the  Library  of  Congress  on  two  matters. 

I  went  to  the  Library  of  Congress  yesterday  and  examined 
the  manuscript  catalogues. 

I  picked  up  the  calendar  of  the  Washington  manuscripts, 
Mr.  Fitzpatrick’s  book  in  the  manuscript  room,  to  see  how 
it  was  indexed,  also  I  looked  at  the  Carnegie  publication 
books,  and  Andrews’  guide  to  the  manuscripts  in  the  Record 
Office  in  London. 

I  found  that  the  recipients  of  letters  were  all  listed  in  the 
indexes,  all  of  the  names  of  the  recipients,  as  well  as  au¬ 
thors. 

283  I  also  went  up  there,  on  the  matter  of  bibliography, 
of  the  bibliographical  notes  in  the  autograph  cata¬ 
logue. 

I  looked  at  a  number  of  autographs  in  the  French  Revo¬ 
lutionary  collection,  and  it  seemed  to  me  that  there  were 
several  of  those  that  might  have  been  better  brought  out 
in  the  catalogue  and  identified  on  the  stand  and  further 
made  more  acceptable  by  indexing  the  names  of  the  per¬ 
sons  who  were  mentioned. 

I  did  not  bring  the  right  notes.  I  could  recall  some  of 
the  numbers  from  the  catalogue.  Number  five  hundred 
and  ninety-nine,  an  item  from  Plaintiffs’  Exhibit  32,  for 
identification,  is  the  autograph  manuscript  which  is  cata¬ 
logued  as  five  hundred  and  ninety-nine  in  that  exhibit.  The 
first  one  listed. 

I  regard  that  as  inadequately  catalogued.  This  first 
item  in  the  group  is  a  copy  of  a  speech  delivered  by  the 
writer,  and  that  speech  is  apparently  one  quoted  to  a 
certain  extent,  or  summarizing  it. 
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It  says  in  the  course  of  the  speech  he  had  ]\\st  delivered 
as  commandant  of  the  district.  The  man  rdferred  to  is 
Bouchotte.  A  brief  summary  should  be  made  further, 
specifically,  and  one  or  two  important  paragraphs,  or  sen¬ 
tences,  or  passages  quoted  from  it,  to  enjiphasize  its 
importance. 

Another  item  as  to  which  I  found  that  cataloguing  in¬ 
adequate  is  number  six  hundred  and  ten.  It  is  a  letter 
containing  an  extract  from  a  representative — I  am 
284  quoting  from  the  catalogue  “a  representative  of  the 
Republic  of  Genoa”.  The  note  mentions  the  names 
o<r  the  name  of  a  relative  of  this  person,  and  the  name  is 
not  given  in  the  catalogue  description,  and  also  the  name 
of  the  writer  is  not  quoted,  it  might  have  been  possible  by 
tracing  down  the  person  mentioned  as  the  relative,  to  have 
found  the  original  writer  of  the  message,  wlpch  might  be 
important  to,  someone  looking  up  the  history  of  that  period. 

Interrogated  by  the  court  the  witness  testified  in  sub¬ 
stance  as  follows : 

That  might  take  some  little  time,  about  two  or  three 
hours  perhaps.  I  made  allowance  for  that  in  the  estimates 
of  time  that  I  gave,  an  average  allowance  of  about  one- 
third  of  the  total  time  calculated  in  addition  for  such 
things.  I  am  speaking  of  the  catalogue  of  the  autograph 
period,  the  French  Revolutionary  period.  I  allowed  300 
hours  altogether  for  that  material  which  consists  of  1,400 
items  and  I  allowed  about  500  items  to  be  searched  out.  I 
would  not  say  I  allowed  two  or  three  hours  tcf  search  each 
one.  I  made  an  allowance  not  for  the  search  of  the  indi¬ 
vidual  items  but  in  a  general  way  for  all  snads  that  would 
come  in  addition  to  the  ordinary  allowances  ;or  catalogu¬ 
ing.  I  calculated  on  the  average  that  the  |snags  would 
come  in  to  about  a  third  of  the  items.  One  snag  might  take 
half  an  hour,  another  three  or  four;  on  the  average  about 
an  hour.  I  allowed  100  hours  for  a  total  of  whatever  might 
come  up,  that  is  one-third  of  the  time,  not  one-third  of  the 
items.  I  allow  100  hours  for  snags  and  there  are  about 
1,400  items.  A  great  many  of  the  items  would  not  need 
any  time.  On  the  average  perhaps  a  quarter  of  them  might 
need  a  special  research  or  additional  research| 

In  studying  this  particular  item  yesterday  I| think  I  spent 
about  ten  minutes ;  I  think  it  might  take  two  or  three  hours 
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to  treat  that  item  the  way  it  ought  to  be  treated.  It  might 
not  necessarily  require  two  or  three  hours.  That  would 
depend  on  whether  one  found  it  in  the  first  reference  book 
one  looked  at  or  in  the  tenth  one.  If  one  found  it  in  the  first 
book  it  would  not  take  more  than  ten  or  fifteen  minutes 
if  one  knew  where  to  look.  If  one  had  to  search  very 
thoroughly  it  might  take  one  or  two  hours.  As  to  whether 
I  would  expect  the  minimum  time,  ten  or  fifteen  minutes, 
whenever  I  found  a  snag  in  any  one  I  was  looking  up,  it 
would  all  depend  on  how  far  one  has  to  search  for  such 
material.  With  the  Library  of  Congress’  facilities  it 
should  not  take  so  long.  I  would  not  formally  estimate  the 
number  of  items  in  which  I  did  make  some  search  of  that 
kind;  I  can  onlv  make  a  general  allowance  based  on  the 
actual  work  as  I  have  done  it.  In  doing  a  general  collection 
one  has  to  allow  a  certain  amount  of  time  for  unexpected 
work  or  research  that  comes  up.  I  believe  that  in  looking 
over  this  list  as  I  did  originally,  making  my  original  esti¬ 
mate,  I  judged  that  there  were  one-tenth  that  needed  spe¬ 
cial  research.  That  is  my  recollection  of  what  I  did. 

Number  sixty-two,  the  catalogue  description  is  all  right, 
but  it  is  endorsed  on  the  back  and  there  is  no  mention  of 
that;  that  is  not  terribly  important  or  particular,  but  in 
indexing  that  should1  be  brought  out  in  the  reference  for 
persons  who  are  interested,  and  it  should  bring  out  the 
persons  mentioned  in  it.  It  mentions  Paul  the  First  of 
Russia,  and  relates  to  him,  and  the  works  of  Gesner,  and 
it  does  not  refer  to  the  name  of  Barbier,  and  that  is  men¬ 
tioned  in  the  description. 

Paul  the  First  is  mentioned  in  the  description,  but  not 
in  the  index.  Those  things  are  not  included,  as  none  of 
them  are  included  in  the  index. 

Interrogated  by  the  Court  the  witness  testified: 

That  in  calculating  the  time  for  cataloguing,  indexing 
and  proof  reading  of  525  hours,  the  folders  of  these  letters 
nearly  all  have  a  printed  slip,  descriptive  slip,  for  the  sum¬ 
mary  or  notes  regarding  the  manuscripts,  and  the  original 
catalogue  as  well  as  the  catalogue  of  the  Library  of  Con¬ 
gress,  which  is  very — which  has  a  very  good  biography — 
very  good  biographical  notes— so  that  there  is  not  a  great 
deal  of  original  research  necessary. 
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I 

In  response  to  questions  by  counsel  for  plaintiffs, 

285  the  witness  testified  in  substance  as  fallows: 

I  found  that  in  some  cases  there  was  on  the  outside  of 
the  pamphlets  a  description  of  the  autoftrapp  which  was 
not  reflected  in  the  catalogue  itself. 

w  •  •  I 

On  many  of  them  I  think  the  printed  slips  are  much 
fuller  description  than  those  used  in  the  book. 

This  is  a  number  five  hundred  and  ninety-inine  which  I 
mentioned  earlier,  and  is  a  very  good  description  of  that. 
That  is,  there  is  an  eight-line  note  in  the  printed  slip  on 
the  outside  of  the  folder  regarding  that  j  speech  that 
Boucher  made,  and  in  the  catalogue  is  merely)  just  the  fact 
that  it  is  a  speech  at  such  and  such  a  place. 

Those  slips  are  apparently  mainly  from  coalers’  cata¬ 
logues.  These  are  French  ones,  because  the  notes  are 
in  French,  and  they  make  them  in  that  way  to  show  the  im¬ 
portance  of  the  papers,  of  the  documents  that  they  have 
for  sale,  but  it  is  all  a  help  to  the  student  who  purchases 
them  for  use,  and  such  information  would  be  of  interest 
and  of  help  to  the  research  worker  using  the  datalogue. 

Yesterday  I  referred  to  a  catalogue  as  a  bibliographical 
tool.  A  catalogue  of  collections  is  made  for  tpe  students  so 
that  they  can  take  it  if  they  are  not  where  the)  collection  is, 
they  can  take  the  catalogue  and  by  the  notjes  and  other 
information  in  it,  and  tell  whether  such  material  is  the  kind 
of  material  they  want  to  use  for  their  studies,  and  the 
catalogue,  if  it  is  a  real  catalogue,  a  bibliographical  cata¬ 
logue,  it  is  made  up  for  the  bibliographer,  for  the  student. 

A  bibliographer  is  one  who  is  concerned  more  with  the 
make-up  of  the  book,  not  from  the  literary  interest 

286  of  the  book,  but  from  the  printing  interests  or  the 
historical  interests.  There  are  some  bibliographers 

who  are  not  cataloguers,  who  work  merely  from  the  his¬ 
torical  end. 

Thereupon  the  following  question  was  put  to  the  witness 
by  counsel  for  plaintiffs: 

“Q.  Now,  yesterday,  you  testified  that  the  volume  2  of 
that  catalogue  which  had  been  prepared  by  Mr.  Ashley 
was  inadequate.  Would  the  same  opinion  apply  to  volume 
1,  which  is  a  catalogue?” 
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The  Court  interposed  as  follows: 

“I  do  not  think  that  she  went  over  that  at  all  in  her  prior 
testimony.” 

Thereupon  counsel  for  the  plaintiffs  stated  that  the  wit¬ 
ness  had  said  that  she  examined  it  and  explained  his 
position  as  follows: 

The  witness  said  she  had  not  examined  the  Incunabula. 
It  has  been  brought  out  that  the  witness  considered  cata¬ 
logue  No.  2  prepared  by  Mr.  Ashley  inadequate.  Never¬ 
theless  the  plaintiffs  consider  the  first  catalogue  satisfac¬ 
tory.  Counsel  for  plaintiffs  argued  that  the  witness  should 
be  permitted  to  explain  why  and  in  what  respect  the  first* 
is  satisfactory  and  the  second  unsatisfactory,  and  point  out 
what  appears  in  the  first  catalogue  which  does  not  appear 
in  the  second.  That  the  plaintiff  should  be  permitted  to 
show  this  to  refute  the  contention  of  bad  faith  in  question¬ 
ing  the  second  or  considering  it  unsatisfactory.  Counsel 
for  the  defendant  stated  that  this  is  re-direct  examination 
and  that  he  was  not  permitted  to  go  into  the  subject  on 
cross-examination  and  the  Court  stated  that  this  was  open¬ 
ing  up  a  new  subject.  Counsel  for  the  plaintiffs  pointed 
out  that  counsel  for  the  defendant  had  opened  the  subject 
in  connection  with  questions  asked  as  to  the  second  cata¬ 
logue,  which  threw  on  the  plaintiffs  the  burden  of  explain¬ 
ing  why  they  considered  the  second  inadequate  although 
they  said  the  first  was  satisfactory.  The  Court  stated  that 
it  was  not  material  whether  this  one  is  considered  satisfac¬ 
tory;  that  if  it  is  satisfactory  the  question  is  out  of  the 
case  and  the  only  question  is  as  to  whether  the  other  is 
satisfactory;  that  he  could  not  see  anything  could  be 
gained  by  a  comparison  of  the  two.  Counsel  for  the 
plaintiffs  pointed  out  that  both  were  prepared  by  the 
same  man  and  that  counsel  for  the  defendant  had  stated 
the  day  before  in  examining  the  witness  Clizbee  that  he 
wanted  to  show  that  although  she  and  the  plaintiffs  con¬ 
sidered  the  one  catalogue  prepared  by  Ashley  satisfactory, 
she  and  the  plaintiffs  considered  the  other  unsatisfactory ; 
that  counsel  for  the  defendant  had  apparently  implied  that 
Ashley  did  standard  work,  of  which  one  piece  was  as  good 
as  another,  and  that  in  considering  one  satisfactory  plain¬ 
tiffs  were  proceeding  in  bad  faith  in  considering  the  other 
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unsatisfactory.  Counsel  for  plaintiffs  stated  hej  wanted  to 
show  what  Ashley  did  the  first  time  which  wa$  good  and 
what  he  neglected  to  do  the  second  time.  Counsel  for  the 
defendant  insisted  he  was  not  permitted  to  go  into  that. 
Thereupon  the  Court  sustained  the  objection  stating  he 
was  not  sure  the  question  of  satisfactoriness  Kvas  in  the 
case  and  that  he  gathered  that  the  defendant’s  claim  is  that 
it  was  submitted  to  the  plaintiffs  and  that  the  plaintiffs 
had  no  complaint  to  make.  Counsel  for  plaintiffs  pointed 
out  it  was  not  sent  until  after  September  6th.  The  Court 
stated  as  follows:  “I  understand  that.  That  was  not  sub¬ 
mitted  until  after  that  and  that  was  not  printed  until  after 
that.  We  have  that  question  in  the  case.  But  I  do  not 
understand  if  these  catalogues  are  in  the  case  at  all  that 
there  is  any  question  as  to  whether  they  are  satisfactory 
or  not.  You  [plaintiffs]  had  some  opportunity!  to  pass  on 
the  scheme  and  just  stood  pat,  as  I  recall  it.”  Thereupon 
counsel  for  plaintiffs  stated  that  there  was  nd  scheme  of 
this  particular  catalogue  that  was  ever  submitted,  which 
statement  was  controverted  by  counsel  for  defendant,  point¬ 
ing  to  the  8-page  scheme  which  counsel  for  plaintiffs  stated 
was  not  in  the  form  of  a  catalogue  and  insisted  that  this 
line  of  inquiry  was  in  response  to  what  counsel  for  the 
defendant  had  presented;  but  the  court  sustained  the 
objection  and  an  exception  was  duly  noted  for  the 
plaintiffs. 

On  cross-examination  the  witness  Clizbee  testified  in  sub¬ 
stance  as  follows: 

I  previously  spoke  about  item  No.  62.  I  have  that  item 
before  me.  I  testified  on  direct  examination  that  the  notes 
in  the  book  were  satisfactory;  the  criticism  goes  merely  to 
the  question  of  indexing.  The  letter  before  me  was  written 
by  Hulharpe. 

Being  asked  to  translate  the  letter  for  the  benefit  of  the 
jury,  the  witness  commenced  as  follows:  “:I  have  the 
honor  to  send  to  Messrs.  Barbea”,  and  then  interrupted 
the  translation  by  complaining  that  she  could  not  read  all 
of  the  handwriting.  Counsel  for  defendant  told  the  witness 
to  take  her  time,  stating  that  he  did  not  want  io  hurry  her. 
The  witness  stated  she  could  give  the  substance!  of  the  letter 
but  could  not  give  every  word  as  it  comes  because  she  could 
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not  read  everything.  Whereupon  counsel  for  the  defend¬ 
ant  stated  he  had  no  further  questions.  On  re-direct  exami¬ 
nation  the  witness  gave  the  substance  of  the  letter  as  fol¬ 
lows:  That  he  has  sent  to  M.  Barbea  a  note  showing  that 
they  have  the  subscription  for  Petersburg.  The  name  of 
the  book  is  not  mentioned.  The  notation  on  the  back  gives 
the  name  of  the  author  of  the  book  but  it  is  not  mentioned 
in  the  letter  itself  so  that  the  endorsement  is  the  place 
where  the  information  is.  The  letter  relates  to  the  books 
that  were  apparently  feent  by  M.  Barbea  by  a  subscription 
to  St.  Petersburg  for  the  works  of  Gesner,  to  be  sent  to  the 
Prince  of  the  North,  who  was  Paul  I  of  Russia.  The  books 
are  noted  in  the  note  on  the  back.  The  subscription  was 
during  his  sojourn  in  Paris  and  M.  Delehei  had  the  corre¬ 
spondence.  The  witness  stated  that  there  was  a  note  on  the 
back  which  she  could  read  because  it  was  written  so  that 
one  could  read  it.  The  note  on  the  back  was  in  French. 

Thereupon  the  Court  interposed,  stating  to  the  witness 
just  as  a  matter  of  interest  that  he  was  not  sure  but  what 
she  had  spent  about  seven  minutes  on  that  and  asked  the 
witness  if  that  were  one  of  the  snags.  The  witness  replied 
in  the  affirmative.  The  court  stated  that  he  showed  three 
and  one-half  minutes  while  she  was  translating  the  first  one 
and  about  four  minutes  since  counsel  for  defendant  said  he 
had  no  further  questions. 

Thereupon  a  document  marked  4 ‘Plaintiffs’  Exhibit  No. 
30”,  being  pages  170  and  171  of  the  Report  of  the  Library 
of  Congress,  1927,  was  offered  and  received  in  evidence 
and  read  to  the  jury,  all  with  the  consent  of  defendant’s 
counsel. 

The  evidence  so  received  is  as  follows: 

Annual  Report  of  the  Library  of  Congress  for  the  Year 

1927. 


Rare  Book  Room: 

“For  years  there  has  been  a  real  need  for  appropriate 
quarters  not  only  to  throw  proper  safeguards  about  our 
‘rarities’  but  also  to  provide  a  place  where  investigators, 
in  such  a  specialized  field,  could  carry  on  their  work  un¬ 
disturbed. 
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“The  books  were  formerly  kept  in  the  north  jmrtain  and 
served  to  the  readers  in  the  main  reading  roojn,  where  a 
particular  section  was  reserved  for  them.  But  the 
287  readers  were  always  subject  to  more  or  less  noise 
and  interruption,  which  was  not  conducive  to  inten¬ 
sive  mental  efforts.  And  there  was  also  the  safety  of  the 
material  to  consider. 


“In  the  building  of  the  new  stack  an  appropriate  place 
was  provided.  The  rare-book  room  is  located  on  the  top 
level  in  the  central  section.  Extending  at  rigljt  angles  on 
both  sides  of  a  central  corridor  is  a  series  ofl  thirty-nine 
small  rooms  (twenty  on  one  side  of  the  corridqr  and"  nine¬ 
teen  on  the  other).  j 

4 ‘These  rooms  permit  many  of  the  special:  classes  of 
rarities  to  be  segregated.  In  all,  we  have,  at  present,  about 
25,000  volumes  in  the  rare-book  room  and  the  capacity  of 
the  39  rooms  is  about  70,000  volumes.  At  the  south  end 
of  the  series  of  rooms  is  a  commodious  reading  room  pro¬ 
vided  with  proper  facilities  and  pleasant  surroundings,  for 
the  examination  and  intensive  study  of  the  ‘rarities’.  A 
library  of  fundamental  research  works  is  provided.  Mr. 
V.  Yalta  Parma  has  been  assigned  as  keeper  bf  the  Rare- 
Book  Room  and  has  as  his  assistant  Mr.  Wm.  i!l  Ferguson. 
An  inventory  of  the  entire  collection  is  now  ini  preparation 
which  will  make  the  material  more  readily  available.  It  will 
include  both  the  catalogued  and  uncatalogued  material.” 

Thereupon  Coplin  Yaras  was  recalled  for  further  cross- 
examination  and,  having  been  previously  duly  sworn  by  the 
clerk  of  the  Court,  upon  further  examination  testified  as 
follows: 

| 

Cross-examination  (resumed): 

The  witness  was  asked  the  following  question: 

“Q.  Mr.  Yaras,  isn’t  it  a  fact  that  on  August  9, 1929,  you 
and  Colonel  Treadwell  were  in  the  Library  of  Congress 
and  in  the  rare  book  room  of  the  Library  of  Congress,  and 
that  Colonel  Treadwell  objected  to  the  John  Boyd  Thacher 
Collection  being  in  there  locked  up  where  people  could  not 
get  at  it?” 

Thereupon  the  witness  testified  in  substance  as  follows : 

On  August  9,  1929,  when  Colonel  Treadwell  and  I  were 
un  the  Library  of  Congress,  Colonel  TreadWell  asked  for 


222  G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTNAM. 

an  explanation  as  to  how  the  John  Boyd  Thacher 

288  collection  was  available.  He  said  there  was  an  iron 
grating  outside  and  I  think  that  the  door  un¬ 
locked  by  a  key.  It  was  locked  before  we  got  there,  pre¬ 
sumably,  and  then  we  went  in  there  and  he  said  “Well, 
isn’t  this  sort  of — isn’t  this  sort  of  excluding  the  public ?” 
and  this  man  said  that  nobody  here  looks  at  these  books, 
except  students  and  credentialed  people,  and  we  do  not 
allow  evervbodv  to  handle  these  books,  but  there  is  an 
unlimited  use  to  persons  entitled  to  use  them,  who  show  by 
their  education  and  training  that  they  understand  these 
books. 

Thereupon  over  the  objection  by  plaintiffs  that  the  evi¬ 
dence  called  for  was  hearsay  and  that  Colonel  Treadwell 
was  personally  present  in  court  and  could  be  called  as  a 
witness,  the  following  ensued,  all  over  plaintiffs’  exception: 

“Q.  All  right,  sir,  didn’t  he  say  this,  at  the  time  his 
deposition  was  taken,  that  the  articles  were  locked  up  with 
other  papers,  and  locked  in  a  safe  like  this,  and  he  objected 
to  this?  A.  He  said  that  they  were  with  other  papers.  I 
do  not  remember  very  clearly. 

Q.  All  right  didn’t  he  say  at  the  time  of  the  taking  of  his 
deposition,  and  also  at  the  time  that  he  was  at  the  Library 
with  you,  that  he  did  not  think  that  they  were  kept  in  the 
right  manner,  and  that  they  did  not  permit  anyone  to  get 
hold  of  them;  didn’t  he  make  those  statements,  both  at  the 
time  of  the  taking  of  his  deposition  and  at  the  Library  of 
Congress,  in  your  presence?  A.  If  he  did,  I  do  not  re¬ 
member. 

289  Q.  Will  you  get  the  deposition?  I  think  that  we 
can  clear  that  up  very  quickly. 

On  page  37  of  the  deposition,  doesn’t  he  say  this: 

“And  I  told  him” — meaning  the  man  in  charge  of  the 
Rare-Book  Room  —  “it  seems  funny  that  these  things 
should  be  mixed  up  with  other  people’s,  and  I  said  to  him, 
locked  in  a  safe  like  this.  That  wasn’t  following  out  the 
provisions  of  Mrs.  Thacher ’s  will,  that  they  should  be  ex¬ 
hibited  for  the  use  and  benefit  and  education  of  the  people 
of  the  United  States.” 

“And  that  got  me  still  madder.” 

Right  there  (exhibiting  paper  to  witness)  on  page  37,  I 
will  give  you  the  other  page. 
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| 

A.  You  will  have  to  ask  him  what  he  m^ans  by  that. 
That  certainly  is  here.  I  do  not  think — I  do  not  doubt 
that  he  said  it.  It  is  right  here  in  the  recdrd.  I  do  not 
recall  it.  | 

Q.  Now,  turning  to  page  61,  I  will  show  you  this.  This 
is  with  respect  to  the  manuscript  room,  cross  examination 
by  Mr.  Goldstein. 

Mr.  Goldstein  states — see  if  I  am  reading  {his  right,  Mr. 
Yaras :  ! 

“Q.  And,  when  you  left  there,  did  you  sajy  anything  to 
the  man  that  was  with  you  at  the  time,  the  employee?  A.  I 
made  a  side  remark  to  Mr.  Yaras  that  I  didn’t  think  that 


and  that  they 
hold  of  them 


the  way  that  the  things  were  kept  was  right 
weren’t  exhibited  where  anybody  could  get 
unless  going  through  all  of  this  rigawarole,  passing  the  buck 
from  one  person  to  another  and  all  that,  and  ]f  thought” - 

290  Was  that  question  and  answer  made  at  the  time  of 

the  taking  of  the  deposition,  and  was  it  also  in  sub¬ 
stance  the  remark  by  Colonel  Treadwell  in  your  presence 
at  the  time  of  your  joint  visit  August  8,  j.929?  A.  You 
have  it  here.  I  certainly  think  so  looking  at  what  you  are 
reading  there.  | 

Q.  Was  that  answered?  A.  His  statement!  was  made  just 
as  it  is  there. 

Q.  Is  that  the  truth,  or  not  the  truth;  y<[>u  were  there? 
A.  Him  making  a  side  remark  about  the  ri^amarole.  Yes, 
that  is  the  substance. 

Q.  In  addition  to  what  he  said  about  the  rigamarole,  that 
is  the  substance  of  what  he  said  in  your  presence?  A.  Yes. 
That  was  said  in  my  presence,  the  substance  of  it. 

291  Thereupon,  the  recross-examinat^on  being  con¬ 
cluded,  the  plaintiffs  rested. 

292  Thereupon  the  following  proceedings  took  place 
outside  the  hearing  of  the  jury. 

The  defendant  moved  for  a  directed  verdict.  After  ex¬ 
tended  argument  the  Court  denied  the  mption  for  a  di¬ 
rected  verdict. 

293  Thereupon  the  following  proceedings  took  place 
within  the  hearing  of  the  jury : 


Question  having  arisen  as  to  whether  or 
Exhibits  6,  13,  14  and  10  for  identificatio 


not  Plaintiffs’ 
n  had  been  re- 


i 
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ceived  in  evidence,  there  being  no  objection  by  the  defend¬ 
ant,  on  motion  of  the  plaintiff,  the  Court  ruled  that  they 
were  all  in  evidence  as  part  of  the  plaintiffs’  case.  There 
are  already  parts  of  this  Bill  of  Exceptions  (pp.  4,  80,  81). 
Plaintiffs’  Exhibit  6  is  the  statement  entitled  “Location 
of  Thacher  Material”;  13  and  14  are  the  first  and  second 
floor  plans  of  the  Library. 

Thereupon  counsel  for  defendant  made  the  following 
opening  statement  on  behalf  of  the  defendant: 

“May  it  please  the  court,  and  you  gentlemen  of  the  jury, 
there  are  two  sides  to  every  story,  and  it  is  now  our  op¬ 
portunity  to  tell  you  gentlemen  what  we  expect  to  show 
from  our  side. 

We  expect  to  show  you  gentlemen  substantially  these 
facts,  that  up  until  the  year  1909  there  lived  in  the  city 
of  Albany,  New  York,  a  very  scholarly  gentlemen,  Mr. 
John  Boyd  Thacher,  and  his  wife,  Mrs.  John  Boyd  Thacher. 
We  expect  to  show  you  gentlemen  that  they  spent  most  of 
their  time  prior  to  1900  and  up  until  practically  1908  or 
1909  traveling  throughout  the  world,  collecting  and  getting 
together  this  rare,  historical  and  valuable  collection  con¬ 
cerning  which  we  are  here  in  court  and  have  been  during 
the  entire  week. 

We  will  show  you  that  prior  to  1909  Mr.  John  Boyd 
Thacher  was  intimately  acquainted  with  the  defend- 
294  ant  in  this  ease,  Dr.  Putnam ;  that  Dr.  Putnam  visited 
Mr.  Thacher  in  Albany,  New  York,  was  interested 
in  his  collection  and  in  his  quest  and  search  for  further 
material  for  his  collection. 

We  will  show  you  that  in  the  year  1909  Mr.  John  Boyd 
Thacher  died;  that  the  friendship  between  Mrs.  Thacher 
and  Dr.  Putnam,  however,  continued.  We  will  show  you 
gentlemen  that  in  the  very  next  year,  1910,  unsolicited  she 
wrote  the  Librarian  of  Congress  and  asked  whether  or  not 
his  library  and  he  would  be  interested  in  receiving  a 
valuable  collection  of  incunabula.  Dr.  Putnam  of  course 
said  he  was  interested  and  would  gladly  receive  such  a  col¬ 
lection.  He  sent  Mr.  Ashley,  his  chief  librarian,  up  there 
to  prepare  the  material  for  its  visit  here  to  Washington. 
Of  course  the  receipt  of  it  was  only  as  a  deposit  or  a  loan, 
not  as  an  out  and  out  gift.  Do  not  mistake  me  in  that. 
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We  will  show  you  that  Mr.  Ashley  in  Albany  found,  as 
he  has  already  testified,  the  collection  in  different  rooms 
of  the  house,  scattered  throughout  the  house,  ajid  still  other 
parts  of  it,  probably  more  valuable  parts,  wbre  in  a  safe 
deposit  vault  at  one  of  the  banks  in  the  city  of  Albany. 

We  will  show  you  that  that  particular  collection  was  got¬ 
ten  together  and  sent  down  to  the  Library  bf  Congress. 
That  was  in  1910. 

We  will  show  you  that  in  1912  Mrs.  Thacher  herself 
visited  the  Library  of  Congress,  visited  the  defendant  in 
this  case,  and  was  shown  the  John  Boyd  Thacher  collec¬ 
tion  and  its  disposition  in  the  Library  of  Congress.  Part 
of  it  was  in  the  present  Thacher  room  apd  still  other 
295  parts  of  the  incunabula  were  on  exhibition. 

We  will  show  you  that  in  the  following  year,  1913, 
two  material  things  happened.  First,  additional  parts  were 
sent  to  add  to  the  collection  which  was  here  iiji  the  Library 
of  Congress,  certain  Columbus  relics  and  medals  which  had 
been  received  by  her  husband  in  his  life  time  ^eing  sent  to 
the  Library  of  Congress ;  of  course,  as  had  already  happened 
in  respect  to  the  incunabula,  asking  whether  or  not  they 
would  be  taken  as  a  deposit  in  the  Library  of  Congress. 

Second,  we  will  show  you  that  Mrs.  Thacher  wrote  the 
Librarian  and  said, “I  am  having  some  book  plates  prepared 
for  the  collection  which  is  already  at  the  Library  of  Con¬ 
gress’’ ;  and  that  she  did  have  prepared  at  Tiffany’s  in  New 
York  the  incunabula  and  Americana  book  plat  es  which  you 
gentlemen  have  seen. 

I  might  say  that  throughout  these  years  up  until  1921 
there  was  the  most  friendly  relationship  between  Mrs.  John 
Boyd  Thacher  and  the  Librarian  of  Congress ;  tjhat  there  was 
a  constant — I  do  not  mean  daily,  but  a  constant  communica¬ 
tion  carried  on  between  her  and  the  Librarian]  not  by  typed 


letters,  but  personal  letters  written  in  longhand.  We  will 
show  you  that  some  66  letters  were  written  between  Mrs. 
John  Boyd  Thacher  and  the  Librarian  of  Congress  over  this 
particular  period. 

In  1915  a  number  of  important  things  happened,  gentle¬ 
men,  we  will  show  you.  One  of  these  was  that  she  asked 
the  Library  whether  or  not  they  wmuld  be  interested  in  re¬ 
ceiving  a  valuable  collection  of  historical  autographs  and 
documents  concerning  European  rulers  and  the  Popes.  The 

15 — 5728a 
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Library  and  the  Librarian  of  course  were  glad  to  re- 

296  ceive  such  a  collection,  and  it  was  sent  down  and 
added  to  the  incunabula  and  the  Columbus  relics 

which  were  already  here. 

We  will  show  you  that  in  that  same  year  Mrs.  John  Boyd 
Thacher  made  a  will  and  that  the  provisions  of  the  will 
were  substantially,  to  the  letter,  the  provisions  of  the  will 
concerning  which  we  are  interested  in  this  particular  case, 
and  the  same  provisions,  substantially,  that  you  gentlemen 
have  heard  read  by  the  plaintiff  here  and  concerning  which 
there  is  no  particular  dispute. 

We  will  show  you  that  in  1918  Mrs.  Thacher  came  to  the 
Library  of  Congress  and  saw  the  deposit  then  of  the  John 
Boyd  Thacher  collection.  We  will  show  you  that  on  all  of 
her  visits  she  was  interested  in  the  collection  as  it  stood  in 
the  Library  and  was  satisfied  with  its  disposition ;  that  she 
thanked  the  Librarian  of  Congress  for  his  treatment  of  the 
collection. 

We  will  show  vou  that  in  1918  the  collection  was  substan- 

mt 

tially  in  the  same  parts  of  the  Library  as  we  admit  it  was  on 
September  6  and  August  9, 1929,  when  the  visit  of  Mr.Yaras 
and  Colonel  Treadwell  was  made ;  the  incunabula,  some  in 
the  John  Boyd  Thacher  room;  the  manuscripts,  some  on  ex¬ 
hibition,  and  of  the  incunabula,  some  on  exhibition,  and  the 
European  autographs  and  manuscripts  over  in  the  manu¬ 
script  room;  and  that  Mrs.  Thacher  was  taken  around 
through  those  different  parts  of  the  Library  and  shown  the 
collection  as  it  physically  stood  and  was  deposited  at  that 
particular  time,  and  that  she  expressed  satisfaction  as  to 
that. 

We  will  show  you  that  also  about  this  time  she  put  a  codicil 
in  her  will.  She  had  already  in  the  1915  will,  or 

297  thereabouts,  left  the  French  Revolutionary  collection 
to  be  bequeathed  to  the  State  of  New  York,  and  she 

decided  in  this  particular  codicil  that  she  would  take  it  from 
the  State  of  New  York  and  would  give  it  to  the  United 
States  of  America  to  be  placed  in  the  custody  of  the  Library 
of  Congress. 

We  will  show  you  that  in  1921,  after  this  correspondence, 
after  these  visits,  a  codicil  was  placed  in  her  will  taking  the 
French  Revolutionary  collection  from  the  State  of  New 
York  and  bequeathing  it  to  the  United  States  of  America; 
and  we  will  show  you  that  in  that  same  year,  1921,  she  not 
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only  had  that  codicil  put  in,  but  that  she  actually  added  to  the 
collection  and  sent  the  French  Revolution  books  to  the  Li¬ 
brary,  proceeding  through  the  same  routine,  asking*  if  the 
Librarian  would  like  them  and  he  said  yes,  aid  they  were 
sent  down ;  and  in  that  same  year  still  additional  bits  were 
added  to  the  collection  in  the  form  of  certain  historical  post 
cards  which  she  and  her  husband  had  with  respect  to  the 
French  Revolution.  [ 

So  that  up  until  1921  we  will  show  you  that  there  was  the 
incunabula  in  1910,  the  Columbus  relics  in  1912,  the  Euro¬ 
pean  historical  medals  and  autographs  in  191$,  the  French 
Revolution  books  in  1921,  and  the  French  historical  postal 
cards  in  1921. 

We  will  show  you  gentlemen  that  in  the  year  1925  she 
made  a  will;  that  that  will  was  substantially,!  as  I  say,  as 
the  will  of  1915. 

We  will  show  you  that  in  1927  the  lady  unfortunately  died 
and  passed  away,  as  you  gentlemen  have  heard,  and  a  short 
time  afterwards  a  copy  of  the  will  wak  sent  to  Dr. 
298  Putnam.  We  will  show  you  that  Dr.  Putnam  felt  that 
with  respect  to  provisions  1  and  3,  as  to  the  safety  and 
preservation,  with  regard  to  keeping  the  collection  together 
and  designating  it  and  calling  it  by  the  name|  stipulated  in 
the  will,  that  they  already  had  done  so.  As  to  the  cataloging 
in  1915  Mr.  Ashley  had  published  a  catalogue.  We  will 
show  you  that  that  catalogue  was  satisfactory  to  Mrs. 
Thacher  and  that  it  was  satisfactory  to  Colonel  Treadwell 
who  is  the  plaintiff  in  this  case. 

We  will  show  you  letters  which  were  receiyed  from  both 
of  them  expressing  their  contentment  and  gratification  and 
paying  the  highest  tribute  to  Mr.  Ashley  for  the  scholarly 
work  which  he  had  turned  out. 

With  respect  to  the  cataloguing  the  will  provided — and 
this  is  rather  important,  this  particular  proposition — that 
4 ‘if  I  have  not  published  during  my  life  time  a  catalogue  of 
the  collection,  then  after  my  death  one  shall  be  published 
by  the  United  States  for  the  Librarian  of  (longress  satis¬ 
factory  to  my  executors.  ’ ’ 

This  catalogue  of  Dr.  Ashley’s  was  not  published,  of 
course,  by  Mrs.  John  Boyd  Thacher.  I  think  you  gentlemen 
will  see  the  distinction,  although  they  had  approved  it ;  that 
is,  Mrs.  Thacher  and  Colonel  Treadwell  had  approved  it. 
It  was  not  published  by  Mrs.  John  Boyd  Thacker  during  her 
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lifetime,  so  the  defendant  in  this  case,  when  he  received  a 
copy  of  the  will,  knew  that  something  had  to  be  done  with 
respect  to  the  cataloguing. 

One  of  the  first  letters  he  received  from  executors  in  this 
case,  from  their  attorney,  said  this,  in  substance : 

299  Enclosed  is  a  copy  of  the  will.  The  will  has  not 
been  probated  as  yet.  We  will  keep  you  informed 

as  to  what  will  happen  later. 

I  may  say  that  the  defendant  left  the  property  as  it 
was  prior  to  her  death,  left  it  where  it  had  been  satisfac¬ 
tory  to  her  awaiting  visits  from  the  executors. 

In  the  same  year  1927,  a  letter  was  received  about  the 
25th  of  June,  from  Mr.  Yaras  for  the  executors.  You  gen¬ 
tlemen  have  already  seen  that  letter.  That  letter  says 
that  “we  have  not  as  vet  received  the  inventory  which  we 
requested  of  you”. 

As  a  matter  of  fact,  the  inventory  crossed  this  letter 
in  the  mail. 

“As  soon  as  the  inventory  is  received  the  executors  and 
myself  plan  a  visit  to  Washington.” 

Mr.  Ashley  answered  that,  the  Librarian  being  out  of 
town,  and  said  that  “Our  letters  crossed  in  the  mail.  I 
have  sent  the  inventory.  You  must  have  received  it  by  this 
time.  I  look  forward  with  gratification  to  your  visit.  Dr. 
Putnam  is  at  present  out  of  the  city”. 

When  Dr.  Putnam  returned  he  wrote  to  Mr.  Yaras,  for 
the  executors,  and  said  that  he  would  be  in  the  city  for 
some  time  now,  and  if  they  were  coming,  to  let  him  know ; 
the  idea  of  course  being  that  he  wanted  to  be  there  and 
wanted  to  see  them. 

We  will  show  you  that  things  were  left  in  statu  quo 
awaiting  the  visit  of  the  executors.  Nothing  was  further 
done  with  the  cataloguing,  because,  of  course,  the  execu¬ 
tors  had  approved  the  catalogue.  The  executors  of  course 
might  have  been  dissatisfied  with  the  disposition  of 

300  the  property  but  until  they  expressed  their  dissatis¬ 
faction  we  expect  to  show  you  that  the  defendant  in 

this  case  was  justified  in  keeping  the  collection  where  Mrs. 
John  Boyd  Thacher  herself  had  expressed  her  contentment 
with  it. 

We  will  show  you  that  during  her  lifetime — and  we  will 
show  you  or  you  can  see  it  in  her  will — the  supreme  thought 
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she  had  in  mind  was  placing  this  valuable  collection  in  the 
Library  of  Congress  as  a  memorial  to  her  husband. 

We  will  show  you  gentlemen  that  after  November  of 
1927  no  letters  were  received  between  the  executors  of 
their  attorney  on  the  one  hand,  and  the  Library  of  Con¬ 
gress  on  the  other,  until  July,  1929 — no  letters,  no  visits. 
The  property  remained  in  the  same  particular  condition 
that  I  have  depicted  to  you. 

Finally  about  that  time  a  letter  came  aspring  whether 
or  not  Dr.  Putnam  would  be  in  the  city  the  following 
week — a  letter  from  Mr.  Yaras.  Dr.  Putnai(n  was  out  of 
the  city.  One  of  the  officials — I  believe  it  was  the  secre¬ 
tary — stated  that  Dr.  Putnam  was  out  of  the  city,  that 
Mr.  Ashley  was  out  of  the  city,  and  they  would  be  unable 
to  be  personally  present  at  a  visit  the  following*week. 

That  letter  came  in  August,  rather  than  in  July.  The 
following  week  Mr.  Yaras  and  Colonel  Treadwell  come 
down  to  Washington.  We  will  show  you,  as  the  evidence 
already  has  indicated,  that  they  did  not  ask  for  the  acting 
librarian  of  Congress;  that  they  went  first  to  the  manu¬ 
script  room;  that  they  had  seen  certain  parts  of  the  auto¬ 
graphs  on  exhibition  there.  We  will  show  you  gentlemen 
that  there  was  a  sign  over  it  of  the  type  which  you 
3*01  have  already  seen,  indicating  that  th^y  were  from 


the  John  Boyd  Thacher  collection  and  ihdicating  that 
they  had  been  bequeathed  to  the  United  States  by  Mrs. 
John  Boyd  Thacher  in  her  will. 

We  will  show  you  that  as  soon  as  they  made  their  iden¬ 
tity  known,  a  Dr.  Garrison,  a  gentleman  who  had  only  been 
in  the  employ  of  the  Library  for  about  two  Jrears,  showed 


them  every  cordiality  which  he  could.  He  took  them  out 


and  showed  them  the  autographs  which  were  bn  exhibition, 
and  introduced  them  to  his  superior  officer,  Dr.  Martin, 
who  was  in  charge  of  the  manuscript  room  ;  and  we  will 
show  you  that  the  four  of  them,  not  just  Dr.  Garrison,  the 


taller  of  the  two,  but  all  four  of  them,  wdnt  down  and 
looked  at  the  manuscripts  that  were  there  in  that  par¬ 
ticular  room.  We  will  show  you  that  they  were  under 
lock  and  key;  that  there  was  a  glass  door  and  a  door  that 


swings  back,  and  that  all  the  Thacher  collection  was  in 
one  compartment,  not  commingled  with  othir  books,  and 
we  will  show  you  that  they  were  carefully  and  properly 
kept  in  that  particular  compartment. 
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We  will  show  you  that  no  dissatisfaction  or  caustic  re¬ 
marks  were  expresed  at  any  time  by  either  Mr.  Yaras  or 
Colonel  Treadwell,  that  after  having  seen  this  particular 
part  of  the  Collection  they  asked  for  the  incunabula.  We 
will  show  you  that  Dr.  Garrison,  instead  of  excusing  him¬ 
self  or  instead  of  going  four  or  five  minutes  with  them, 
took  these  gentlemen  direct  by  the  shortest  possible  route 
to  the  rare  book  room  where  they  were  introduced  to  Mr. 
Parma,  who  was  a  Curator  or  gentleman  in  charge  of  that 
particular  room. 

We  will  show  you  that  there  were  161  items  of  that  John 
Boyd  Thacher  incunabula  in  that  particular  rare  book 
room.  We  will  show  you  that  the  only  books  in  that  par¬ 
ticular  part  of  the  rare  book  room  were  incunabula;  that, 
separate^  by  several  shelves,  was  the  Government’s  in¬ 
cunabula,  and  several  shelves  away,  in  the  substantial  po¬ 
sition  which  you  gentlemen  have  seen  it  in  the  picture 
which  has  been  shown  to  you,  were  these  161  items  of  the 
John  Boyd  Thacher  incunabula. 

We  will  show  you  that  they  were  shown  this  particular 
part  of  the  Collection,  and  that  one  of  the  gentlemen,  either 
Mr.  Yaras  or  Colonel  Treadwell,  said  he  would  like  to  see 
an  illustrated  Bible ;  and  that  Mr.  Parma  took  them  out 
of  that  compartment  into  another  one  and  showed  them, 
from  the  Government’s  collection  of  Bibles,  an  illustrated 
Bible. 

We  will  show  you  that  after  a  most  friendly  visit  they 
left,  thanking  him  for  his  courtesy;  and  that  in  the  mean¬ 
time  Mr.  Garrison,  who  had  taken  them  to  the  manuscript 
room,  realizing  who  they  were  and  wanting  to  be 
302  more  hospitable  to  them,  called  up  the  acting  Li¬ 
brarian,  Mr.  Roberts,  and  made  arrangements  to 
have  him  meet  them  down  stairs  at  the  Librarian’s  office. 
He  took  them  down  there  and  introduced  them  to  Mr. 
Roberts,  telling  them  that  Mr.  Roberts  was  the  acting 
librarian;  and  that  Mr.  Roberts  then  brought  them  into 
the  John  Boyd  Thacher  room. 

We  will  show  you  that  that  room  was  locked  on  that  day, 
and  it  always  has  been  locked.  We  will  show  you  that  on 
that  particular  day  workmen  were  ready  to  do  some  repair¬ 
ing  in  that  particular  room  and  that  the  scaffolding  was  up ; 
that  awnings  and  canopies  were  over  most  of  the  cases. 
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We  will  show  you  that  one  of  the  gentlemen  jasked  to  see 
a  Caxton.  Mr.  Roberts  went  out  and  got  the  key  and  opened 
the  case  in  which  this  particular  Caxton  was,  and  showed 
it  to  them.  Colonel  Treadwell  looked  at  it.  One  of  them 
looked  out  the  window  toward  the  Capitol  and  said  “Well, 
it  certainly  is  a  beautiful  location”;  and  after  i this  cursory 
and  pleasant  visit  they  left. 

We  will  show  you  that  those  are  the  substantial  facts 
with  respect  to  the  visit  of  Mr.  Yaras  and  Ccjlonel  Tread¬ 
well  to  the  Library  of  Congress  on  August  9,  1929.  The 
Librarian  and  the  Acting  Librarian,  we  will  show  you,  were 
out  of  the  city  and  remained  out  of  the  city  for  some  time, 
they  being  on  vacation. 

We  will  show  you  that  on  September  6,  a  letter  comes  de¬ 
manding  the  collection,  which  was  acknowledged,  of  course, 
in  their  absence.  We  will  show  you  that  when  the 
303  Librarian  came  back  to  the  city  he,  ol}  course,  was 
amazed,  thunderstruck,  and  that  he  wrote  asking  an 
explanation. 

The  demand,  of  course,  as  you  will  notice,  and  as  we 
will  show  you,  made  no  specification  as  to  any  breaches.  It 
just  said  that  the  conditions  of  the  will  have  been  breached 
and  we  demand  the  collection.  [ 

The  Librarian  said,  “Please  specify  wh^t  has  been 
breached.  ’  ’ 

We  will  show  you  that  several  answers  came  back,  but  no 
specifications — “They  have  all  been  breached.  Give  us  our 
collection.” 

After  preliminary  negotiations,  through  letters,  finally 
the  Librarian  said,  “I  refuse  to  give  you  the  collection.” 
That  was  around  the  early  part  of  October  19£9. 

We  will  show  you  that  at  or  about  this  time — now,  mark 
you,  gentlemen — we  will  show  you  that  the  suit  in  this  case 
was  not  filed  until  October  8,  1930,  a  year  Jater.  In  the 
meantime  we  will  show  you  these  changes  in  the  case.  About 
this  same  time  Mr.  Yaras  in  one  of  his  letters  said,  “How 
about  giving  us  the  Columbus  relics  back,  ai}d  the  medals 
which  were  sent  down  in  1913?  They  don’t  seem  to  come 
under  the  will.” 

We  will  show  you  that  the  Librarian  of  Congress  said, 
“Well,  now,  that  may  be  a  fair  interpretation.  You  may 
have  those  articles  back.” 
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Of  course  in  June,  1927,  an  inventory  had  been  given  of 
the  entire  collection  and  furnished  the  executors  through 
their  attorney. 

We  will  show  you  that  a  little  later,  in  June,  1930,  or  May, 
1930,  a  demand  was  made  by  Mr.  Yaras  of  the  Librarian 
of  Congress  for  some  more  manuscripts  and  auto- 

304  graphs  which  he  felt  did  not  come  under  the  provi¬ 
sions  of  the  will.  We  will  show  you  that  a  discussion 

was  carried  on  as  to  these,  in  a  friendly  way,  and  that  finally 
certain  of  the  autographs  and  manuscripts  were  sent  back. 
You  gentlemen  have  heard  the  letter  as  to  that.  We  will 
bring  it  in  again  as  part  of  our  case. 

Finally,  about  July  or  September  there  was  a  refusal 
as  to  certain  other  parts  of  the  manuscripts  and  autographs, 
on  the  part  of  the  Librarian,  and  we  will  show  you  that  in 
October  of  1930,  October  8,  this  suit  was  finally  filed. 

We  will  show  you  that  in  March  of  1930,  long  before  these 
last  discussions  which  I  have  mentioned  to  you,  every  item 
was  taken  of  the  John  Boyd  Thacher  collection  and,  to  suit 
what  we  would  term  a  rather  narrow  interpretation  by  the 
executors,  placed  in  the  John  Boyd  Thacher  room.  That 
was  done  as  early  as  March,  1930. 

We  will  show  you  that  on  the  13th  of  May,  1930,  Mr.  Yaras 
and  Colonel  Treadwell,  or  Mr.  Yaras  and  Mr.  Williams,  the 
attorneys,  visited  the  Library  of  Congress — this  was  before 
suit  was  filed ;  there  was  another  visit  later — and  talked  to 
Dr.  Putnam  and  Mr.  Ashley  and  others,  and  on  that  particu¬ 
lar  day  were  taken  by  Dr.  Putnam  to  the  John  Boyd  Thacher 
room.  We  will  show  vou  that  at  that  time — this  is  the  13th 
of  May — that  already  in  March,  some  months  before,  every 
item  of  the  John  Boyd  Thacher  collection  was  in  the  John 
Boyd  Thacher  room;  that  they  were  taken  into  that  room 
on  that  particular  day,  on  two  occasions.  They  were  taken 
in,  first,  and  then  later  were  taken  around  the  building  and 
retraced  the  steps  of  Colonel  Treadwell  and  Mr. 

305  Yaras  on  August  9,  1929,  and  after  having  gone 
through  the  building  they  returned  to  the  John  Boyd 

Thacher  room.  They  were  then  given  some  66  letters  which 
had  passed  between  Mrs.  John  Boyd  Thacher  and  the  Li¬ 
brarian  of  Congress  during  her  lifetime,  and  they  finally 
went  over  all  of  those  letters  and  asked  for  photostats  of 
certain  of  the  letters  which  subsequently  were  given  by  the 
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Government,  sent  up  to  Albany,  of  course,  at  their  expense, 
as  they  promised  they  would  pay. 

We  will  show  you  that  after  suit  vras  filed — suit  being 
filed  October  8,  1930 — that  on  August  31  of  1;his  year  Mr. 
Williams  and  Mr.  Yaras  again  visited  the  Library  of  Con¬ 
gress  ;  that  they  talked  to  Dr.  Putnam ;  that  they  talked  to 
Mr.  Ashley ;  that  they  talked  to  Mr.  Roberts ;  that  on  both 
of  their  visits  a  rather  friendly  discussion  was  had  as  to 
what  was  the  intention  of  Mrs.  John  Boyd  Thacher  in  her 
will,  and  that  Dr.  Putnam  told  them  in  no  uncertain  words 
that  they  need  not  discuss  that  with  him,  that  he  knew  it 
better  than  they  did;  that  her  intention  was  to  make  this 
collection  a  memorial  to  her  husband;  that  he  knew  what 
she  wanted,  and  that  he  would  justify  his  treatment  of  the 
collection,  and  that  the  best  proof  of  his  position  was  that 
she  had  thanked  him  for  his  particular  treatment  of  it. 

Now,  with  respect  to  cataloguing,  gentlemen,  we  will 
show  you  substantially  these  facts.  We  will  show  you  that 
of  course  it  would  have  been  folly  to  have  started  in  cata¬ 
loguing  this  collection  in  1927.  We  already  had  a  catalogue 
in  1915  which  we  surmised  and  believed  would  be  satisfac¬ 
tory  to  the  executors,  because  we  already  had  the  approval 
in  writing  as  early  as  1915  of  Colonel  Treadwell,  one  of  the 
executors,  and  the  approval  in  writing  of  the  testa- 
306  trix  herself.  We  will  show  you  that  it  would  have 
been  folly  to  start  to  catalogue  in  1915  when  we  did 
not  know  what  parts  of  the  collection  might  b£  asked  back, 
as  some  \vere  asked  back  as  late  as  1930.  They  got  their 
Columbus  relics  and  certain  autographs  and  manuscripts 
back,  with  a  demand  being  made  for  certain  j  others.  But 
when  this  demand  of  September  6  was  made  bf  course  the 
library  did  speed  up  its  work  with  respect  t(j)  a  catalogue 
when  they  realized  what  they  were  up  against,  that  there 
was  to  be  no  visit,  no  further  articles  taken  froxh  the  Library 
of  Congress,  and  that  a  suit  probably  would  be  filed. 

The  most  difficult  part  of  the  collection  was  with  respect 
to  the  French  autographs  and  manuscripts  concerning 
which  the  young  lady  testified  at  some  length  yesterday. 
That  was  a  rather  difficult  piece  of  work. 

The  Librarian  will  admit  that  up  until  thb  summer  of 
1929  there  was  no  one  in  the  Library  of  Congress  who  could 
adequately  have  turned  out  that  particular  part  of  the 
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catalogue.  The  other  part  was  a  rather  simple  task,  al¬ 
though  it  was  performed  by  an  expert,  Mr.  Ashley. 

In  the  spring  of  1929  the  Library  of  Congress  made  ar¬ 
rangements  with  a  gentleman  who  was  a  professor  at 
Western  Reserve  University  and  a  specialist  in  this  par¬ 
ticular  type  of  European  history  and  the  French  Revolu¬ 
tion,  to  come  to  Washington  to  be  a  consultant  and  part  time 
worker  in  the  Library  of  Congress.  He  was  not  coming 
mainly  to  work  with  the  Library.  He  was  going  to  become 
what  he  is  today,  the  editor  of  the  American  Historical 
Review — Professor  Bourne,  who  had  formerly  been  at 
Western  Reserve  University.  He  came  here  and  the  Li¬ 
brary  was  glad  to  get  him  as  a  consultant  and  part  time 
worker.  Professor  Bourne  of  course  said,  “I  will 
307  have  to  finish  out  my  school  year;”  and  he  did.  He 
was  furthermore  told  that  he  would  not  be  expected 
to  do  a  great  deal  of  work  in  the  summer,  already  having 
worked  at  the  university  and  having  his  new  work  with 
respect  to  his  new  duties  as  editor  of  this  particular 
magazine. 

But  we  will  show  you  that  he  at  once  got  to  work  in  the 
summer  of  1929  on  this  collection.  We  will  show  you  that 
it  was  no  easy  task,  but  was  a  difficult  one ;  that  several  of 
the  autographs  were  hard  to  read,  as  was  evident  yesterday 
before  you  gentlemen ;  that  after  he  had  finished  his  work, 
doing  the  best  he  could,  taking  his  time  at  it  but  doing  it 
thoroughly,  a  scheme  of  the  catalogue  had  in  the  meantime 
been  prepared  and  the  scheme  was  sent  to  Mr.  Yaras  for 
the  executors.  We  will  show  you  that  a  letter  came  back 
saying  they  had  no  comment  to  make.  We  will  show  you 
that  at  about  the  same  time  Mr.  Ashley  started  his  work  on 
the  other  parts  of  the  cataloguing.  He  wanted  to  finish  it 
bv  the  time  Professor  Bourne  was  finishing  his.  We  will 
show  you  that  when  his  was  ready  to  go,  part  of  Mr.  Ash¬ 
ley’s,  the  sample  pages,  were  sent  out  to  the  executors,  say¬ 
ing  ‘ ‘If  we  do  not  hear  from  you  within  a  reasonable  time 
we  will  feel  justified  in  going  ahead.” 

No  answer  was  received,  and  the  catalogues  were  printed, 
the  one  of  Professor  Bourne’s  covering  the  European 
history,  and  the  one  of  Mr.  Ashley’s.  We  sent  a  scheme  on 
the  one  hand  and  sample  pages  on  the  other,  and  the  execu¬ 
tors,  through  their  attorney,  said  4 ‘ We  stand  mute.” 
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We  had  done  our  part,  and  we  will  show  you  that  we  do 
not  have  to  apologize  for  the  catalogues  in  any  way,  and  if 
they  were  defective  we  say  they  are  to  blame,  not  us. 

308  They  would  make  no  comment. 

If  we  show  you  substantially  those  facts  as  I  have 
outlined  them,  we  will  ask  at  your  hands  at  the  proper  time 
a  verdict  for  the  defendant,  the  Library  of  Congress. 

I  thank  you. 

Thereupon  counsel  for  plaintiffs  moved  for  judgment  for 
the  plaintiffs  on  the  ground  that  the  facts  stated  together 
with  the  admissions  made  in  the  defendant’s  opening  state¬ 
ment  do  not  show  a  defense  to  the  cause  of  action  stated  in 
the  declaration,  proved  by  the  plaintiffs’  case,  h nd  admitted 
by  the  defendant.  But  the  Court  denied  the  motion  and 
an  exception  was  duly  noted  for  the  plaintiffs. 

Thereupon  the  defendant,  further  to  maintain  the  issues 
on  his  part  joined,  offered  the  testimony  of  tjie  following 
witnesses : 

Curtis  Garrison  was  called  as  a  witness  for  a^id  on  behalf 
of  the  defendant  and,  being  first  duly  sworn,  testified  in  sub¬ 
stance  as  follows : 

Direct  examination: 

I  am  an  Assistant  in  the  Manuscript  Division  of  the  Li¬ 
brary  of  Congress  and  have  been  there  som^  time  since 
November  1927.  When  I  first  went  to  the  Library  in  April 
of  that  year  I  was  assistant  in  the  reading  roofn. 

I  remained  there  from  April  1927  until  NcJvember  and 
then  I  was  transferred  to  the  Manuscript  Division  as  an 
assistant  there.  Dr.  Fitzpatrick  was  Acting  Chief  of  the 
division  then. 

Dr.  Martin  assumed  his  duties  as  Assistant  Chief  the 
next  year.  I  recall  a  day  in  the  summer  of  1929  when  I  met 
Colonel  Treadwell  and  Mr.  Yaras.  I  was  working  on 

309  catalogue,  toward  the  entrance  door  in  the  Manu¬ 
script  Division,  some  time  in  the  forenooh,  before  12, 

when  Colonel  Treadwell  and  Mr.  Yaras  entered  that  divi- 

. 

sion. 

I  did  not  know  them  prior  to  that  time.  j 

When  they  entered  I  walked  up  and  asked  what  I  could 
do  for  them,  and  they  said  they  would  like  to  see  the  John 
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Boyd  Thacher  collection.  I  always  remembered  the  ex¬ 
hibit  out  there  which  was  a  good  index  to  the  collection,  so 
I  said  “Well,  perhaps  you  would  like  to  see  the  exhibit, 
first;  it  will  give  you  an  idea  of  the  collection”.  Of  course 
I  did  not  know  then  anything  about  them.  They  did  not  in¬ 
troduce  themselves  at  that  time. 

We  then  went  out  into  the  exhibit  hall  and  when  we  got 
there  they  said  “This  is  not  all  of  the  collection,  is  it?” 
I  said  “No;  it  is  not”.  And  then  they  introduced  them¬ 
selves. 

The  exhibits  in  those  two  cases  shown  in  Defendant’s 
Exhxibits  6  and  7  were  grouped  together  there,  and  they 
took  a  glance  at  them  and  then  they  asked  if  that  was  all. 
They  did  not  take  a  very  good  look  at  them. 

The  Thacher  signs  were  on  there  as  indicated  by  this  pho¬ 
tograph  on  that  particular  day. 

Those  exhibits  had  been  there  exactly  in  that  way  ever 
since  I  have  been  there. 

Thereupon  the  Court  made  the  following  statement : 

“The  Court:  Of  course  we  do  not  remember  what  the 
exhibits  are  by  number,  and  I  suggest  that  you  let  the  jury 
see  those  again.” 

Whereupon  Defendant’s  Exhibits  6  and  7  were  shown  to 
the  jury. 

310  Defendant’s  Exhibits  6  and  7  were  in  evidence  over 
the  objection  and  exception  of  the  plaintiffs. 

The  testimony  of  the  witness  on  direct  examination  con¬ 
tinued  in  substance  as  follows : 

Colonel  Treadwell  introduced  himself  and  Mr.  Yaras,  and 
I  then  realized  that  they  should  meet  the  Acting  Chief,  Dr. 
Martin.  I  then  told  them,  of  course,  that  the  manuscript 
collection  of  the  John  Boyd  Thacher  collection  was  in  the 
division  in  its  proper  place,  and  I  took  them  back  to  the  di¬ 
vision  and  went  into  Dr.  Martin’s  office  and  told  him  that 
those  gentlemen  were  out  here  and  he  came  out  and  I  intro¬ 
duced  him.  They  then  went  into  Dr.  Martin’s  office  for  a 
few  moments  and  had  a  conversation. 

Dr.  Martin  then  came  out  and  asked  me  to  assist  in  show¬ 
ing  the  manuscript  collection,  and  I  got  the  keys  and  we 
went  up  stairs,  Dr.  Martin  preceding  and  showing  the  way, 
and  I  following:. 
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When  we  got  up  to  the  case  where  the  collection  was  kept, 
Dr.  Martin  opened  the  case.  It  was  locked.  AH  the  cases 
are  locked  all  the  while.  All  the  cases  had  ^lass  fronts. 
In  that  particular  room  in  the  Manuscript  Room  we  have  a 
remarkable  collection  of  manuscripts.  We  have,  roughly, 
two  thirds  of  all  the  Presidents,  I  suppose,  hnd  a  great 
many  papers  of  a  great  many  of  the  statesmen. 

They  are  kept  in  the  same  type  of  cases  that  the  John 
Boyd  Thacher  manuscripts  were  kept  in. 

Defendant’s  Exhibit  No.  11  depicts  the  way  the  case  was 
on  the  day  these  gentlemen  saw  it  in  my  presence.  The  door 
itself  on  there  is  a  sliding  door.  There  is  a  possibility  that 
the  sun  might  touch  the  very  bottom  of  the  case,  along 
311  in  there  (indicating).  Underneath  this  particular 
partition  the  part  above  the  first  portfolio  but  only 
for  a  short  time  because  of  the  construction  of  the  Library. 
The  dome  shields  that  window,  that  particular  window 
where  the  collection  is  kept,  and  there  is  only  a  ^hort,  a  very 
small  space  in  the  sky  which  the  sun  has  to  traverse  before 
it  gets  there  behind  the  dome  over  to  another  portion  be- 
vond  that  window. 

Dr.  Martin,  Colonel  Treadwell,  Mr.  Yaras  and  I  were 
present.  Dr.  Martin  and  myself  pulled  out  two  portfolios 
and  put  them  on  a  small  shelf  near  there  which  was  handy, 
to  examine  manuscripts,  and  one  of  them  was  opened  and 
they  began  inspecting  the  manuscripts.  I  remember  that 
there  was  a  little  dust  on  the  cover  of  one  of  the  folders, 
not  on  the  manuscript,  and  Dr.  Martin  and  myself  both  were 
rather  sorry  about  that,  but  there  was  nothing  particular 
said  about  it.  Dust  does  not  harm  this  type  of  manuscript. 
We  have  difficulty  in  cleaning  these  manuscripts  because 
of  the  locked  cases  and  the  fact  that  the  collection  is  sup¬ 
posed  to  be  pretty  carefully  guarded.  It  is  so  valuable. 
Therefore  it  is  not  done  very  frequently. 

I  don’t  remember  what  was  said.  The  covet  of  one,  or 
several  of  the  folders — that  is,  one  of  the  edges  of  one  or 
several  of  the  folders  crumbled  off  just  a  little,  the  edge  of 
it. 

I  do  not  recall  that  anything  was  said  with  respect  to 
that.  It  was  the  edge  of  the  folder  and  not  the  edge  of  the 
manuscript  which  crumbled.  I  do  not  know  so  much  tech¬ 
nically  about  the  paper.  I  know  the  paper  on  all  of  the 
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manuscripts  and  autographed  documents  must  have  been 
rag  paper  because  pulp  paper  was  not  made  then. 

The  manuscript  was  in  splendid  condition,  otherwise  it 
would  have  been  repaired,  perhaps. 

After  they  looked  at  several  of  the  manuscripts,  they 
said  “Well,  where  are  the  other  parts  of  the  collection”  and 
I  then  said  that  by  that  they  must  have  meant  the  incuna¬ 
bula.  I  said  “Why,  that  is  up  in  the  rare  book  room”  and 
I  offered  to  take  them  up  there. 

312  Dr.  Martin  was  the  acting  chief,  and  I  had  to  go 
to  him  to  get  the  key.  That  collection  is  near  the 

end  of  the  division,  and  there  is  a  locked  gate  there  on  the 
second  tier.  He  opened  the  gate  and  we  walked  out,  and 
walked  down  the  stairs,  and  went  into  what  is  known  as  the 
north  stack. 

I  took  them  by  what  you  consider  the  shortest  route  to 
the  rare  book  room.  I  went  right  down  that  stack,  which 
is  not  the  usual  way  visitors  would  go.  I  did  not  take  them 
three  or  four  places  and  was  not  unable  to  find  them.  The 
only  thing  which  might  indicate  complaint  was  about  the 
dust. 

When  we  got  to  the  rare  book  room  I  introduced  them 
to  Mr.  Parma,  the  custodian,  and  stated  that  they  wanted 
to  see  the  John  Boyd  Thacher  collection  of  the  incunabula. 

Mr.  Parma  said  “Why,  the  collection  isn’t  here”. 

And  then.  Colonel  Treadwell  indicated  that  he  was  very 
sorry  because  he  wanted  to  see  an  illuminated  page,  to  show 
Mr.  Yaras  and  Mr.  Parma  said  “Well,  we  have  some  of  the 
books  up  here.” 

I  then  took  them  up,  back  to  the  rare  book  room  stack, 
and  began  pulling  out  some  of  the  books  of  the  J ohn  Boyd 
Thacher  collection,  to  find  the  page. 

The  picture,  Defendant’s  Exhibit  No.  13,  seems  to  be 
like  the  incunabula  which  was  in  the  rare  book  room  on  that 
date.  I  can  not  remember  so  much  about  that.  I  am  not 
acquainted  with  those  texts  at  all. 

I  first  went  to  work  at  the  library  in  1927,  April. 

After  certain  of  these  books  were  shown  to  Mr.  Yaras 
and  Colonel  Treadwell  they  seemed  to  be  anxious  to  see  the 
main  collection  of  these  books,  and  so  I  then  went  out  into 
the  reading  room  of  the  rare  book  room,  and  phoned 

313  down  to  the  secretary’s  office  to  see  if  I  could  make 
arrangements  for  them  to  see  them. 
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I  got  someone  in  the  Secretary’s  office,  and  they  told  us 
to  come  down  and  they  would  tell  us  where  to  &o  then. 

I  went  to  the  stack  where  the  collection  is.  and  told 
Colonel  Treadwell  that  they  had  made  arrangements  for 
them  to  go  down  to  see  the  collection,  and  I  thipk  left  just 
about  immediately. 

I  took  them  right  down,  I  think,  to  the  reading  room 
and  just  as  I  got  to  the  outer  door,  the  outer  door  of  the 
secretary’s  office,  someone  met  us  and  told  us  jto  go  into 
the  Librarian’s  office  across  the  hall.  That  office  is  occupied 
by  Dr.  Putnam.  We  waited  there  for  Mr.  Roberts,  the 
acting  librarian,  for,  oh,  three  or  four  minutes,  and  finally 
Mr.  Roberts  came  into  the  room,  and  I  introduced  him  as 
the  acting  librarian. 

As  soon  as  I  introduced  them  to  Mr.  Roberts*  I  left. 

During  the  time  we  were  in  the  rare  book  room  I  don’t 
recall  hearing  anything  said  in  my  presence  ^vhich  indi¬ 
cated  they  were  complaining  as  to  the  treatment  the  collec¬ 
tion  was  receiving. 

Defendant’s  Exhibit  12  is  one  of  the  containers  of  the 
Thacher  manuscript.  On  the  particular  day  cff  the  visit 
that  was  in  the  Thacher  collection,  in  the  manuscript  divi¬ 
sion,  in  that  case,  the  picture  that  was  shown  me. 

Referring  to  Defendant’s  Exhibit  11,  which  i|s  a  picture 
of  the  books  which  were  in  the  manuscript  division,  there 
were  no  other  papers  in  that  place  (indicating  on  the  photo¬ 
graph)  other  than  the  papers  of  the  John  Boyd  Thacher 
collection. 

They  were  all  separate;  all  of  those  themselves  (indi¬ 
cating). 

There  was  nothing  said  during  the  entire  visit  that 
314  I  heard  about  the  provisions  of  Mrs.  Tha|cher’s  Will 
not  being  carried  out. 

I 

On  cross-examination,  the  witness  testified  ih  substance 
as  follows: 

I  recently  got  the  degree  of  Ph.  D.  in  histork.  That  is 
a  degree  of  some  distinction.  People  spend  years  of  their 
lives  working  for  that. 

This  visit  was  one  of  the  ordinary  routine  visits,  so  far 
as  I  was  concerned  except,  since  they  were  related  to  the 
donors  of  the  collection,  we  naturally  paid  a  litjle  more  at¬ 
tention  to  them  than  simply  ordinary  readers. 
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We  wanted  to  help  them  out  as  much  as  possible. 

When  I  took  them  to  the  manuscript  department  they 
asked  to  see  something  else  and,  so  I  naturally  thought 
that  what  they  wanted  to  see  was  the  incunabula  and  I 
thought  that  the  incunabula  was  in  the  rare  book  room 
with  the  valuable  books.  Dr.  Martin  was  with  me  at  that 
time. 

He  thought  that  the  incunabula  was  in  the  rare  book 
room,  with  the  valuable  books. 

So,  as  soon  as  they  asked  to  see  something  else,  I  thought 
of  the  incunabula,  and  then  I  immediately  took  them  up  to 
the  rare  book  room,  because  I  thought  that  the  incunabula 
would  be  with  the  rare  and  valuable  books  in  the  rare  book 
room. 

I  did  not  know  about  the  existence  of  the  Thacher  room 
at  that  time.  I  had  never  heard  of  it.  I  had  only  been  in 
the  Library  service  two  and  a  half  years  at  that  time.  Dr. 
Martin  is  the  assistant  chief  of  the  manuscript  division.  I 
was  one  of  about  thr6e  or  four  assistants  in  the  manuscript 
division. 

I  worked  every  working  day  in  the  library  building 
315  and  I  was  reasonably  familiar  with  the  library  build¬ 
ing.  I  knew  a  great  many  other  persons  in  the 
library,  and  talked  to  them  about  the  ordinary  conditions 
of  the  library  building  as  far  as  I  was  able  to.  It  is  a  very 
large  institution  and  there  are  many  ramifications  however. 

Many  of  my  personal  friends,  etc.,  were  persons  who  were 
also  working  in  the  library  building.  We  often  talked  about 
the  library  and  all  of  that  work  at  the  library.  And  I  never 
heard  anybody  mention  the  John  Boyd  Thacher  collection, 
or  mention  the  Thacher  room. 

Dr.  Martin  had  not  been  there  longer  than  I  had.  But 
he  was  a  higher  officer  than  I  was. 

Dr.  Martin  did  not  go  up  with  us  to  the  rare  book  room 
but  he  heard  the  question  that  Mr.  Yaras  and  Colonel  Tread¬ 
well  wanted  to  see  something  more  of  the  collection. 

That  is  when  we  did  go  to  the  rare  book  room.  Dr.  Mar- 
tin  saw  us  start  out  to  the  rare  book  room  and  he  did  not 
say  anything  about  the  Thacher  room.  Dr.  Martin  did  not 
know  about  it. 

I  naturally  thought  that  the  incunabula  was  in  the  rare 
book  room  and  I  took  these  gentlemen  up  to  the  rare  book 
room  there,  and  met  Dr.  Parma.  There  was  no  manuscript 
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available  to  him  or  any  particular  index,  thht  I  know  of, 
which  gave  the  location  of  all  of  the  material  in  the  Thacher 


collection. 


We  have  a  catalogue  of  the  manuscripts,  of  the  French 
Revolution,  in  the  manuscript  division.  ! . 

I  do  not  know  whether  that  included  all  of  the  items  in 
the  French  Revolution  or  not.  There  was  a  catalogue  pre¬ 
pared  for  the  exhibit  which  went  to  the  Lenox  Library, 
some  time  before,  when  the  manuscripts  were  up 
there. 

316  I  refer  to  “  Outlines  of  the  French  Revolution  told 
on  autographs  selected  from  a  private  collection  ex¬ 
hibited  at  the  Lenox  Branch  of  the  New  Yo::k  Public  Li¬ 


brary,  March  20,  1905.  ” 

This  catalogue  is  the  only  catalogue  or  only  document  of 
any  kind  showing  the  location  of  the  Thacher  collection  in 
the  Library  of  Congress,  that  I  know  of,  but  it  does  not 
show  the  location. 


As  to  whether  there  was  any  document,  or  hny  guide,  or 
any  catalogue  of  any  kind,  which  gave  the  location  of  the 
Thacher  material  in  the  Library  of  Congress,  I  only  knew 
that  catalogue. 

Colonel  Treadwell,  Mr.  Yaras  and  I  then  wfent  up  to  the 
rare  book  room,  and  spoke  to  Mr.  Parma.  Mr.  Parma  then 
said  that  the  Thacher  collection  was  down  in  the  Thacher 


room. 

I  can’t  remember  what  particular  phraseology  was  used. 
I  would  not  be  willing  to  swear  whether  he  did  or  did  not 
say  Dr.  Richardson’s  office. 

We  proceeded  to  go  into  the  compartment  of  I  which  this  is 
a  photograph  of  the  division,  Exhibit  No.  13. 

I  cannot  remember  whether  or  not  those  books  were  all 
compact  like  that  (indicating)  at  that  time,  pr  were  they, 
some  of  them,  on  other  shelves,  these  vacant  shelves  (in¬ 
dicating). 

I  am  not  willing  to  swear  that  they  were  in  this  particular 
position  (indicating)  at  that  particular  time  I  was 
there.  • 

317  This  is  a  photograph  of  only  one  side  of  the  com¬ 
partment.  There  are  other  books  over  here  (indi¬ 
cating).  On  that  side,  like  that  (indicating  and  illustrat- 

16— 5728a 
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ing).  This  shows  the  shelves  and  only  the  shelves  on  the 
right-hand  side;  it  does  not  show  what  are  over  here.  I 
do  not  know  when  this  photograph  was  taken.  As  to  when 
I  first  saw  it,  Mr.  Filielly  has  shown  it  to  me  in  going  over 
my  evidence  with  Mr.  Fihelly.  That  is  the  first  time  I  saw 
it. 

Two  years  have  passed  between  the  time  I  took  Colonel 
Treadwell  and  Mr.  Yaras  to  that  particular  place,  on  that 
particular  day,  and  the  time  I  saw  this  photograph. 

As  to  my  first  report  of  this  particular  visit,  Mr.  Roberts 
asked  me  to  tell  him  about  it  about  two  or  three  weeks  later. 
It  would  be  some  time,  approximately  August  23d  to  Au¬ 
gust  30th.  I  made  no  written  statement  at  that  time.  Just 
talked  it  over  with  him  informally.  He  did  not  tell  me 
anything  at  that  time  about  the  matter. 

Mr.  Parma  is  in  charge  of  the  rare  book  room.  When 
Colonel  Treadwell,  Mr.  Yaras  and  I  went  there,  and  it  de¬ 
veloped  that  only  one  hundred  and  sixty  one  of  the  in¬ 
cunabula  were  in  this  compartment  14,  with  respect  to 
locating  the  remainder,  I  went  to  the  reading  room  of  the 
rare  book  room  and  phoned  down  to  the  secretary’s  office. 
I  told  her  that  Colonel  Treadwell  and  Mr.  Yaras  were  anx¬ 
ious  to  see  the  Thacher  collection,  and  explained  who  he 
was,  and  she  talked  to — it  was  not  the  secretary  who  an¬ 
swered  the  phone — whoever  answered  probably  talked  with 
the  secretary  and  then  told  me  to  bring  them  down 
there. 

318  As  to  whether  Dr.  Parma  or  I  knew  where  the 
Thacher  room  was,  I  knew  where  the  Thacher  room 
was  when  he  said  it  was  down  there  near  Dr.  Richardson’s 
office.  I  did  not  know  just  exactly  the  location  of  it,  but  I 
knew  that  it  was  in  a  series  of  rooms  near  the  secretary’s 
office  and  I  went  to  Dr.  Richardson’s  office.  That  is  how  I 
knew  where  the  room  was.  I  did  not  know  the  exact  location 
of  Dr.  Richardson’s  office.  •  I  knew  that  was  the  Librarian’s 
office.  Plaintiff’s  Exhibit  No.  13,  Room  marked  B-3,  is  the 
onlv  office  of  the  Librarian  I  knew  of  but  I  knew  Dr.  Rich- 
ardson  had  the  office  denoted  as  F-3  on  Exhibit  13.  I  did 
not  know  Dr.  Richardson.  I  just  knew  in  general  that  he 
had  his  headquarters  there.  I  thought  in  that  particular 
room  would  be  Dr.  Richardson’s  office.  So  when  Mr.  Parma 
said  that  a  part  of  the  collection  was  in  Dr.  Richardson’s 
office,  I  knew  immediately  that  was  the  location. 
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319  Thereupon  Thomas  Powderly  Martin  j  was  called 
as  a  witness  by  and  on  behalf  of  the  defendant  and, 

being  first  duly  sworn  by  the  Clerk  of  the  Couft,  upon  ex¬ 
amination  testified  in  substance  as  follows : 

Direct  examination: 

I  am  Assistant  Chief  in  the  Manuscript  Division  of  the 
Library  of  Congress  appointed  July  1, 1928.  I  recall  during 
the  summer  of  1929  meeting  two  gentlemen  who  were  in¬ 
troduced  to  me  by  Dr.  Garrison,  and  certain  inquiries  that 
were  made  at  that  time  relative  to  this  case. 

I  was  busy  in  the  usual  duties  of  the  Divisioii,  and  in  the 
back  part  of  the  Division  just  at  that  time.  I  am  not  cer¬ 
tain  just  where  I  was,  but  Dr.  Garrison  indicated  to  me  that 
there  were  two  visitors  who  wished  to  see  m$  and  intro¬ 
duced  me  to  them,  and  they  were  seated  at  the  Renter  circle 
of  the  workers’  desks  in  the  Division,  and  I  asked  them  to 
come  into  the  office.  *  [  , 

I  could  see  by  their  dress  .and  general  appearance  that 
they  were  not  the  type  of  research  students  jvho  usually 
come  around,  that  is,  university  professors  and  graduate 
students,  and  did  not  come  there  to  do  work. 

We  went  into  the  Chief’s  office.  I  was  then  Acting  Chief. 
The  Chief  was  away.  And  when  they  told  me  who  they 
were,  and  their  desire  to  see  the  papers — and  pade  known 
the  fact  that  they  were  connected  with  the  fanjily  that  had 
given  the  papers,  that  was  sufficient,  and  I  ^aid  that  it 
might  be  inconvenient  to  bring  the  whole  collection  out  to 
the  Reading  Room,  where  people  usually  see  papers,  but 
if  they  would  come  with  me,  I  would  take  theni  back  to  the 
collection  in  the  rear  of  the  Division  instead. 

We  went  up  one  short  flight  of  stairs  at  the  en- 

320  trance  of  the  stack,  over  to  the  second  flexor,  and  then 
along  back  to  the  rear,  and  over  on  the  second  floor 

to  the  case  where  the  John  Boyd  Thacher  collection  is 
kept. 

I  have  seen  Defendant’s  Exhibit  7  and  Defendant’s  6, 
which  purport  to  be  pictures  of  certain  autographs,  papers 
and  exhibits,  and  have  seen  the  physical  papers  themselves 
and  can  identify  them.  That  is  where  the  papers  are  which 
were  on  exhibit  out  in  the  exhibit  hall  of  the  Manuscript 
Division.  Those  signs  are  always  posted  at  the  head  of 
the  exhibits  to  tell  just  what  they  are. 
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Defendant’s  Exhibit  11  is  a  picture  of  that  section  of 
the  case.  That  included  all  of  the  Thaclier  manuscripts  in 
my  Division  except  those  on  exhibit  and  two  or  three  pieces 
which  were  kept  specially  there  in  Safe  No.  2,  a  steel  or  iron 
safe.  The  case  was  locked.  These  cases  are  kept  locked, 
all  of  the  time,  except  when  one  goes  back  with  a  key  and 
goes  into  them. 

This  (indicating  on  photograph)  is  a  sliding  glass  door, 
which  locks  against  the  face  or  panel.  The  sun  can’t  strike 
any  of  this  (indicating)  except  at  the  circle  between  there 
(indicating). 

The  reason  is,  it  is  nothing  like  this,  with  relation  to  that 
building  over  there  (indicating).  There  is  a  straight-up 
wall  on  that  side  (indicating),  and  the  collection  faces  on 
that  side  over  there  (indicating),  and  the  only  place  that 
you  can  see  the  sky  froln  this  case  is  when  you  get  down  and 
put  your  head  down  here,  opposite  this  bottom  shelf,  and 
look  up  through  the  top  of  the  window,  you  can  see  the  sky, 
you  can  see  a  little  patch  of  the  sky  from  that  bottom 
slield  (indicating). 

This  is  the  type  of  portfolio  which  was  on  that 
321  particular  case  on  that  day. 

There  are  two  colors  of  those  portfolios  but  they 
are  of  that  general  type,  and  they  were  in  the  particular 
position  as  depicted  in  this  picture. 

This  (indicating)  is  on  the  side  of  the  case. 

In  other  words,  the  case  is  a  long  case  like  that  sample 
here  with  a  door  in  the  end  that  reaches  the  inside  com¬ 
partments,  and  there  is  a  sliding  door  on  the  outside  to 
reach  the  outside  compartments,  and  we  ealked  around  it 
here,  around  the  end  of  the  case,  and  along  this  aisle  (indi¬ 
cating)  here,  and  then  came  to  this  outside  compartment. 

I  stopped  at  that  point  and  unlocked  the  door  and  slid  it 
back.  Meanwhile,  the  others  followed  along  behind  me, 
had  to  put  themselves  behind  iron  rails,  on  which  there  was, 
well,  a  wooden  stand  which  hands  suspended  on  the  rail. 
That  (indicating)  is  just  about  the  size  of  this  (indicating), 
which  hangs  over  the  edge  of  the  rail  like  that  (indicating). 

I  took  out  one  of  the  portfolios  about  the  middle  of  the 
case,  that  is,  one  about  even  with  my  chest,  that  I  would 
ordinarily  reach  into,  just  to  get  one  sample  folder. 

I  did  not  understand  that  they  wanted  any  particular 
folder,  but  just  to  give  them  any  one.  So  I  pulled  out  one 
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of  the  folders  here  and  proceeded  to  untie  the  flap  (indicat¬ 
ing),  laid  it  open  in  this  fashion  (indicating)  (and  demon¬ 
strating).  The  manuscripts  were  not  loose.  They  were 
in  the  folders.  They  were  in  the  jackets,  mostly  yellow  or 
blue  or  green  paper  jackets,  such  as  dealers  usually  use  in 
placing  manuscripts  on  exhibit  at  sales. 

322  The  jackets  have  some  little  printing,  printed  de¬ 
scriptions  on  the  outside  in  which  there  is  some  indi¬ 
cation  of  the  manuscript  on  the  inside.  Having  opened  it, 
then  it  was  open  for  Col.  Treadwell  and  Mr.  Yaras  to 
examine. 

And  some  of  them  were  turned  over.  I  do  npt  know  who 
turned  them  over  first,  whether  they  did  or  whether  I  did ; 
at  any  rate,  this  little  folder,  which  is  about  the  size  of  the 
fortfolio  here,  was  turned  over.  j 

Now,  one  of  the  portfolios,  the  covers,  was  ragged  around 
the  edges,  and  some  little  pieces  dropped  off.  That  was 
noticed.  Otherwise,  the  portfolio  of  the  manuscript  was  in 
perfect  condition. 

It  is  a  common  thing  to  see  these  paper,  pulp  paper  covers, 
a  little  ragged  around  the  edges,  because  they  bear  the  fric¬ 
tion,  whatever  it  is,  around  there,  on  the  edge  of  the  case, 
as  the  material  is  handed.  But  otherwise,  the  manuscripts, 
so  far  as  I  could  see,  were  perfectly  all  right.  If  they  had 
not  been,  if  I  had  seen  any  manuscripts  that  were  not  in  good 
condition,  I  certainly  would  have  noticed  them. 

Now,  with  respect  to  the  parts  that  fell  off,  that  was  a  part 
of  the  brown  paper  outside  of  the  manuscript.  These  auto¬ 
graphs  and  manuscripts  themselves  were  on  paper  of  the 
Eighteenth  Century  and  most  paper  before  Modern  Nine¬ 
teenth  and  Twentieth  Century  paper  was  rag  paper. 

After  that  we  may  have  taken  down  a  seconfl  one.  I  am 
not  sure  as  to  that.  But,  the  examination  did  hot  cover  the 
collection.  Only  one  or  two  of  these  portfolios  were  ex¬ 
amined.  I  offered  to  take  down  more  and  tl^ey  indicated 
that  that  was  enough.  They  thought  that  perhaps  they 
ought  to  see  something  else. 

We  have  in  that  same  manuscript  rooiii  the  private 
323‘  papers  of  most  of  the  Presidents  ofj  the  United 
States,  not  all.  Those  papers  are  contained  in  the 
manuscript  room  in  the  same  type  of  case  that  these  Thacher 
papers  were  in.  After  the  portfolios  were  put  away  Colonel 
Treadwell  or  Colonel  Yaras  indicated  a  desire  to  see  some 
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books,  and  since  we  do  not  keep  books  in  the  manuscript 
division,  except  such  as  are  used  for  reference  in  connection 
with  the  particular  manuscript — take  the  Benjamin  Frank¬ 
lin  papers,  for  example.  We  have  a  set  of  Benjamin  Frank¬ 
lin  printed  works  shelved  with  the  manuscripts.  But  unless 
there  is  something  of  that  type  where  a  student  wanted  to 
make  a  comparison  between  the  printed  version  and  the 
manuscript,  we  keep  the  books  in  the  book  division,  because 
manuscripts  require  personal  attention  and  we  are  not  con¬ 
cerned  with  them. 

Then  Dr.  Garrison  remarked  that  he  knew  where  the 
books  were  and  he  would  take  them  along  to  them.  They 
immediately  departed  with  him. 

And  there  is  one  point  which  I  believe  I  have  not  men¬ 
tioned.  I  got  a  portfolio  out  of  the  case,  and  I  took  hold  of 
it  in  this  way  (indicating)  and  took  it  out  of  the  case.  I 
noticed  that  a  little  dust  settled  on  the  top,  and  I  made  some 
apologetic  remark  about  that.  And  whether  anybody  took 
that  up  or  not  I  do  not  recall. 

During  the  entire  visit  I  did  not  hear  anything  which 
might  be  termed  a  caustic  remark  or  complaint  made  by 
either  of  these  gentlemen.  There  was  nothing  which  might 
be  termed  a  caustic  remark  or  complaint  that  impressed  it¬ 
self  very  sharply  on  my  mind.  I  did  not  at  any  time 
324  during  the  visit  say  that  I  did  not  know  where  the 
John  Boyd  Thacher  collection  was,  but  that  it  was  in 
different  parts  of  the  building. 

On  cross-examination  by  counsel  for  plaintiffs  the  wit¬ 
ness  testified  in  substance  as  follows : 

I  am  now  assistant  chief  of  the  manuscript  division  of 
the  Library.  I  held  that  office  in  August,  1929,  and  have 
held  it  since  the  first  of  July,  1928.  I  came  to  the  Library 
September  28, 1927,  as  a  special  assistant  in  what  is  known 
as  Project  A.  That  had  nothing  to  do  with  manuscripts 
in  the  manuscript  division.  Project  A  is  the  copying  of 
manuscripts  from  abroad;  sending  in  of  photostat  copies 
and  photographic  copies  and  typewritten  copies  and  things 
like  that,  adding  to  the  resources  of  the  manuscript  divi¬ 
sion.  I  had  absolutely  nothing  to  do  with  the  manuscript 
division  as  such  until  the  1st  of  July,  1928.  I  was  there. 
I  had  a  desk  in  one  corner  of  the  manuscript  division,  where 
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I  kept  account  of  what  was  received  from  abroad, 
was  all. 


But  that 


My  office  from  September  1927  to  July  1928  was  at  the 
word  4 4 Map  H-3”  (indicating  on  photograph  (of  second  floor 
plan).  Do  you  see  where  the  word  “Manuscript”  is  right 
here  (indicating)  ?  My  desk  was  up  here  (indicating)  from 
September  1927  to  July  1928.  Whether  ijt  was  at  that 
window  (indicating)  or  this  one  (indicating!  I  don’t  know 
exactly.  It  was  in  one  of  these  alcoves  her£.  This  entire 
corridor  running  down  here  from  the  law  division,  1-4,  to 
Manuscripts,  C-4,  is  what  is  called  the  north  curtain  of 
the  building,  from  this  pavilion  (indicating).  That  corner 
is  called  a  pavilion.  This  is  the  north  curtain.  In  other 
words,  that  is  an  architectural  term  Relating  to  that 
325  part  of  the  building.  I  did  not  have  occasion  to  walk 
up  and  down  this  corrider  designated!  4  4  Manuscripts 
Special”  very  often.  Not  during  that  first  nine  months. 
But  I  did  pass  along  that  corridor  once  in  a  while.  I  re¬ 
member  in  a  general  way  having  seen  a  si^n  there  44  John 
Boyd  Thacher  Collection”  on  French  Revolutionary  books, 
Case  20,  North  Curtain,  marked  4 4 4”  on  Plaintiff’s  Ex¬ 
hibit  14. 


That  is,  I  am  not  very  definite  about  that.  But,  not  hav¬ 
ing  that  part  of  the  Library  in  charge,  and  having  no  par¬ 
ticular  visits  there,  I  didn’t  notice  that  any  more  than  I 
would  notice  anything  over  here  (indicating)  or  anywhere 
else  in  the  Library.  I  am  not  very  sure  lhat  there  was 
a  sign  there  on  H-4.  I  don’t  care  to  state  anything  definite 
about  that.  j 

I  know  Dr.  Richardson.  I  first  met  him  ydien  I  came  to 
the  Library.  When  I  came  to  the  Library  I|  had  a  letter  of 
introduction  from  a  librarian  at  Cambridge,  I  Massachusetts, 
or,  rather,  a  request  that  I  see  Dr.  Richardson.  After  I 
had  been  in  the  Library  two  or  three  months,  I  took  occa¬ 
sion  to  look  up  Dr.  Richardson  just  to  h^ve  a  talk  with 
him;  and  I  found  that  he  was  in  a  room  downstairs  next  to 
the  Librarian’s  office.  That  is  the  room  F-3  on  Plaintiff’s 
Exhibit  13.  He  was  sitting  at  a  desk  there.  I  went  down 
to  call  on  him.  Not  on  official  business.  Just  a  social 
chat.  That  was  sometime  in  the  late  fall  of  1927. 

After  Colonel  Treadwell  and  Mr.  Yaras  had  looked  at 
these  manuscripts,  they  expressed  a  desir<^  to  see  certain 
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books.  I  didn’t  know  where  the  books  were,  and 

326  Dr.  Garrison  said  he  did.  I  cannot  explain  how  I 
didn’t  know  where  the  books  were  if  I  had  gone  by 

Case  20,  North  Curtain,  and  seen  the  sign  there  on  the 
French  Revolutionary  books  ‘‘John  Boyd  Thacher  collec¬ 
tion”. 

Well  you  see  my  business  was  not  the  books  in  the  Li¬ 
brary  of  Congress.  At  any  rate,  there  are  a  great  many 
books  in  the  Library  of  Congress.  I  can  say  truthfully  that 
I  have  walked  by  many  cases  which  have  books.  I  have 
perhaps  looked  at  that  at  one  time  or  another.  They  were 
one  of  many  things.  I  paid  no  particular  attention  to  them. 
They  interested  me  for  the  moment,  and  I  passed  on. 

I  don’t  want  to  make  a  definite  statement  one  way  or  the 
other  about  that  sign  on  that  Case  20,  North  Curtain. 

When  Colonel  Treadwell  and  Mr.  Yaras  expressed  a  de¬ 
sire  to  see  some  of  the  John  Boyd  Thacher  books,  it  did  not 
occur  to  me  that  they  were  just  a  few  feet  down  the  cor¬ 
ridor.  There  wasn’t  any  reason  why  it  should. 

It  is  about  70  feet  from  Safe  12,  manuscripts  division, 
as  shown  on  plaintiff’s  Exhibit  14,  to  Case  20,  North  Cur¬ 
tain. 

I  didn’t  get  the  idea  at  all  that  Colonel  Treadwell  and 
Mr.  Yaras  were  coming  there  on  legal  business.  Just  a  call 
to  see  the  collection.  We  have  frequent  calls  from  donors 
and  relatives  of  donors  who  come  to  see  something  that  the 
family  has  given  to  the  National  Library.  I  always  try  to 
help  out  those  relatives  as  far  as  possible.  That  is  my 
business. 

Dr.  Garrison  volunteered  the  information  that  he  knew 
where  the  books  were  and  I  said  “Very  well”. 

Dr.  Garrison  also  is  in  the  manuscript  division.  I  came 
into  the  Manuscript  Division  in  September  1927  not  as  a 
member  of  the  staff,  but  to  take  charge  of  that  Project  A 
work,  which  I  described.  Later,  in  the  fall,  when  it  was  per¬ 
fectly  obvious  that  I  needed  an  assistant,  I  made  some  in¬ 
quiries;  and  Dr.  Putnam  approved  my  application  for  an 
assistant.  Among  those  who  were  sent  to  me  about  becom¬ 
ing  my  assistant  was  Dr.  Garrison.  He  was  then  an 

327  assistant  in  the  general  reading  room. 

Now,  the  general  reading  room  has  charge  of* 
books,  so  he  had  that  past  experience  to  draw  on. 
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They  walked  out  through  the  rear  of  the  division  and  I 
turned  my  back  to  them  and  started  to  walk  jout  the  front. 
I  didn’t  pay  any  attention  to  where  they  went. 

I  know  where  the  rare  book  room  is.  It  ip  in  the  north 
stack.  I  don’t  know  what  floor  it  is.  It  is |  what  we  call 
Deck  39.  j 

I  know  about  the  John  Boyd  Thacher  collection.  That 
had  been  announced  in  the  Librarian’s  Annual  Report,  I 
think,  and  the  usual  announcements  in  the  pjress.  At  any 
rate,  it  had  come  to  my  knowledge. 

It  is  my  business  to  read  the  Annual  Report  every  year. 
I  won’t  say  I  learned  it  from  the  Annual  Report  that  the 
Library  owned  the  John  Boyd  Thacher  Collection.  As  to 
when  I  first  did  learn  that  the  Library  owned  the  collection, 
I  don’t  know  that  I  remember.  It  was  probably  when  the 
Library,  soon  after  the  Library  acquired  it;  because  those 
things  are  usually  announced  in  the  press,  various  press 
over  the  country — the  New  York  Times,  the  American 
Scholars  Review,  the  Mississippi  Valley  Scholars  Review. 
In  other  words,  magazines  which  scholars  take  and  have 
them  on  their  desks  for  that  information,  ^s  to  exactly 
when  you  get  the  information,  it  depends  hpon  the  date 
of  the  publication  of  those  magazines.  A  m^n  who  keeps 
up  with  his  literature  usually  gets  the  information  when  it 
is  published. 

Thereupon  the  following  ensued: 

“Q.  Then  did  you  understand  from  material  which  you 
read  some  time  before  August  1929  thajt  the  Library 
328  owned  the  collection  of  John  Boyd  Thacher? 

The  Court  (of  its  own  motion):  I  don’t  think  it 
makes  any  difference  what  he  understood  abdut  the  collec¬ 
tion.  I  don’t  think  that  it  is  a  proper  question.  I  don’t 
think  it  is  cross-examination  of  him. 

Counsel  for  Plaintiffs:  It  is  on  another  poipt. 

The  Court:  I  understand. 

Counsel  for  Plaintiffs:  I  want  to  show  about  what  the 
general  understanding  of  the  Library  was  at  the  time. 

The  Court:  As  to  what?  As  to  the  ownership? 

Counsel  for  Plaintiffs:  As  to  the  ownership. 

The  Court:  I  don’t  think  the  general  understanding  as 
to  who  would  have  the  ownership  would  have  anything  to 
do  with  the  legal  question. 
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Counsel  for  Plaintiffs :  May  I  have  an  exception  to  your 
Honor’s  ruling! 

The  Court:  Yes.” 

Examined  by  plaintiffs’  counsel  the  witness  continued  in 
substance  as  follows: 

I  did  not  know  that  there  was  incunabula  in  the  Thacher 
collection.  It  is  not  my  business  exactly  to  know  about  that, 
because  in  the  processing  of  collections  it  does  not  neces¬ 
sarily  come  to  my  knowledge  just  what  every  item  is.  I 
am  curator  of  what  i^  given  to  me  to  take  care  of.  If  asked 
to  say  at  a  definite  time,  I  could  not  say.  But  I  do  remem¬ 
ber  one  time  I  was  up  in  the  rare  book  division  and  some 
one  showed  me  the  John  Boyd  Thacher  books  in  the  rare 
book  collection.  But  other  than  that,  it  was  none  of  my 
business  what  was  in  the  rare  book  division.  That  is  Mr. 
Parma’s  business. 

329  I  did  not  know  where  the  French  Revolutionary 
books  of  the  Thacher  Collection  were,  nothing  further 
than  what  I  have  already  said — that  I  had  a  faint  remem¬ 
brance  of  having  seen  that  Case  20. 

Whereupon  Valta  Panna  was  produced  as  a  witness  on 
behalf  of  the  defendant  and,  having  been  first  duly  sworn, 
testified  in  substance  as  follows: 

Direct  examination : 

My  present  occupation  is  curator  of  the  rare  book  col¬ 
lection  of  the  Library  of  Congress.  I  have  been  in  charge 
of  the  collection  since  the  first  of  April  1927. 

The  present  rare  book  room,  of  which  I  have  charge, 
was  opened  the  first  of  July,  1927.  Prior  to  that  time  the 
present  books  which  the  Library  had  at  that  time  which  are 
not  in  my  division  were  kept  in  what  is  called  the  north  cur¬ 
tain  which  extends  between  the  manuscript  division  and  the 
law  division. 

I  am  familiar  with  the  type  of  case  which  is  in  the  manu¬ 
script  room  now.  Those  books  at  that  time  were  kept  in 
that  type  of  case.  The  same  type  of  case  that  the  private 
papers  of  former  presidents  are  now  kept  in. 

I  recall  meeting  some  gentlemen  in  the  summer  of  1927 
who  were  introduced  by  Dr.  Garrison,  the  gentlemen  in 
question  who  are  interested  in  this  particular  case. 
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I  was  sitting  at  my  desk  near  the  gate,  the  entrance  to 
the  rare  book  room.  Dr.  Garrison  approached  with  two 
men.  I  met  them  at  the  door.  Dr.  Garrison  introduced  me 
to  Colonel  Treadwell,  who  introduced  me  to  his  friend, 
Mr.  Yaras. 

Dr.  Garrison  said  that  Colonel  Treadwell  was  a  relative 
of  Mrs.  Thacher’s;  and  wanted  to  see  t  ie  John  Boyd 

330  Thacher  collection  of  incunabula.  I  told  him  that 
they  were  not  in  the  care  of  the  rare  bbok  room,  but 

were  in  the  John  Boyd  Thacher  room  downstairs  near  the 
Librarian’s  office.  Then,  to  make  it  clearer,  I  said  ‘ 4 This 
room  is  being  used  at  present  by  Dr.  Richardson.  ” 

Dr.  Garrison  said  “I  know  that”  and  Colohel  Treadwell 
expressed  his  great  disappointment  at  not  finding  the  in¬ 
cunabula  with  me,  because  he  said  he  was  verv  much 

'  * 

pressed  for  time;  that  he  wanted  to  show  h)is  friend  Mr. 
Yaras  an  illuminated  page  that  he  remenlibered  seeing 
among  Mr.  Thacher’s  books,  a  very  beautiful  illuminated 
page;  that  he  wantee  to  show  Mr.  Yaras  before  they  left 
Washington  some  of  the  very  beautiful  things  that  were  in 
the  Library  of  Congress. 

And  I  said  ‘ 4  Well,  then,  it  may  be  that  that  page  in  the 
book  that  you  have  in  mind  may  be  among  the  few  of  the 
volumes  that  have  been  temporarily  placed  in  my  care”; 
that  a  few  books  from  the  John  Boyd  Thacher  collection 
of  incunabula  had  been  temporarily  located  iii  the  rare  book 
room  until  they  could  join  the  others;  “andj  if  you  \v~ould 
like,  we  will  go  back  and  look  at  them  and  find  the  page.” 

So  we  went  back  down  the  corridor  to  the  ifoom  14,  which 
contains  incunabula.  I  opened  the  door,  and  I  pointed  to 
two  sections  in  which  the  John  Boyd  Thacher  incunabula 
that  were  in  my  care  were  placed;  and  I  said  4 ‘ These  are 
the  John  Boyd  Thacher  incunabula  that  ar£  up  here.” 

Defendant  ’s  Exhibit  13  for  identification  pictures  exactly 
the  conditions  that  were  probably  there  at  that  time. 

331  There  were  no  other  books  on  those  two  shelves 
other  than  books  of  the  John  Boyd  [Thacher  incu¬ 
nabula.  The  Library  of  Congress  Incunabula  Collection 
occupied  the  shelves  just  opposite  to  the  sljelves  that  the 
John  Boyd  Thacher  books  are  on  (indicating  bn  photograph 
to  jury).  This  is  a  room  with  a  narrow  corridor  running 
down  the  center,  with  bookcases  on  each  side.  On  the  side 
that  you  see  nothing  of,  here  (indicating)  it  the  aisle,  is 
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the  Library  of  Congress  collection  of  incunabula.  It  took 
this  entire  side  and  went  around  to  one  section  on  the  other 
side. 

Then  there  was  two  blank  sections  with  no  books  in 

them.  Then  the  two  sections  with  the  John  Bovd  Thacher 

books,  in  order  to  keep  them  absolutely  apart.  Then  the 

blank  sections  again.  I  recall  showing  Colonel  Treadwell 

and  Mr.  Yaras  other  books  than  these  particular  incunabula 

on  that  dav.  I  took  out  about  six  books  at  random  from  the 
*> 

John  Boyd  Thacher  books;  and  looked  through  them,  and 
found  no  illuminated  page. 

And  then,  as  Colonel  Treadwell  again  expressed  his 

desire  that  Mr.  Yaras  should  know  what  beautiful  things 

there  were  in  the  Library,  I  said  “Why  if  you  want  to  see 

an  illuminated  page,  I  have  in  our  Bible  Collection  one  of 

the  most  beautiful  illuminated  manuscripts  in  the  United 

States.  We  will  go  in  there  and  look  at  it.”  That  was  in 

another  room  entirely.  That  was  in  several  rooms  further 

% 

down  the  corridor  from  where  we  were.  So  I  got  the  key 
to  the  Library  room  and  we  went  in  there;  and  I  showed 
him  the  illuminated  manuscript. 

During  that  visit  this  did  not  happen;  that  while  they 
were  looking  at  these  incunabula,  the  161,  in  there 
332  that  the  gentlemen  of  the  jury  are  looking  at  on  the 
photograph  now,  that  T  showed  Mr.  Yaras  a  BiJ</le 
from  those  161;  and  that  he  looked  at  it  and  said  “Why, 
this  is  not  from  the  John  Boyd  Thacher  collection”  and  I 
said  “Pardon  me”  and  put  it  back  and  looked  at  another. 

There  was  no  Bible  among  among  these  books  from  the 
John  Bovd  Thacher  Collection.  There  is  no  Bible  in  that 

•s 

entire  room. 

Now.  after  I  showed  them  that  illustrated  Bible  from 
another  collection  and  in  another  room,  we  were  talking 
in  a  verv  friendlv  strain  in  regard  to  the  books  in  the 
Library  and  I  said  “I  think  it  would  be  too  bad  for  Colonel 
Treadwell  to  go  without  seeing  the  Thacher  books  them¬ 
selves  in  the  Thacher  room”  and  I  said  “Now,  you  simply 
must  go  to  the  J ohn  Boyd  Thacher  room  and  see  the  books 
as  they  are  placed  there. 9  9 

I  said  “They  are  in  Dr.  Ashley’s  care,  but  Dr.  Ashley 
is  away.  Mr.  Roberts  is  now  acting  librarian,  and  you 
must  certainly  go  d6wn  and  see  that  even  if  you  are  pressed 
for  time.” 
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Mr.  Garrison  went  out  and  telephone*  to  get  in  touch  with 
Mr.  Roberts  so  that  there  would  not  be  any  time  wasted  in 
getting  into  the  room  at  once. 

During  the  entire  time  that  they  were  there  —  was  noth¬ 
ing  in  the  form  or  nature  of  a  complaint  relative  to  the  books 
which  were  in  the  collection  or  relative  to  the  provisions  of 
the  will  being  breached  that  I  heard.  The  whole  conversa¬ 
tion  was  very  friendly  in  every  way. 

There  were  161  titles  there. 

When  I  took  charge  up  there,  there  were  ld4  titles ;  and 
on  February  11,  1927,  57  more  that  had  been  on  ex- 
333  hibition  rooms,  making  161  all  told. 

There  was  nothing  said  while  I  was  in  there  by 
Colonel  Treadwell  or  Mr.  Yaras  that  it  was  funny  to  mix 
a  collection  up  like  that ;  that  it  violated  the  provisions  of 
the  will.  No  statement  of  any  kind  in  regard  to  it. 

Every  volume  of  these  particular  incunabpla  had  the 
large  book  plate  “John  Boyd  Thacher”  with  the  Thacher 
arms  on  it. 

Then,  in  addition  to  that,  there  is  the  special  book  plate 
printed  by  the  Library  of  Congress,  with  thq  Library  of 
Congress  mark  and  underneath  it  a  statement  that  this 
was  the  John  Boyd  Thacher  collection. 

It  is  only  the  advanced  student  that  was  going  to  the 
sources ;  the  student  who  was  able  to  read  Medieval  Latin, 
who  asked  for  them. 

Everv  once  in  a  while  a  student  would  come  there.  One 
student  came  from  Harvard  and  wanted  to  ldok  at  “Bot- 
temlius  Angelicus”.  That  is  sort  of  a  Medieval  encyclo¬ 
paedia  for  sources.  There  was  another  that  asked  for  “Per- 
specula  Historia”;  and  I  found  that  the  only  copy  of  that 
in  the  Library  was  in  the  John  Boyd  Thache:r  Collection. 
I  personally  took  her  to  Mr.  Ashley’s  office  and  arranges 
for  her  to  see  the  book  from  the  collection.  . 

When  these  particular  articles  were  placed  under  my 
care,  I  was  given  directions  as  to  how  I  was  to  treat 
them.  I  was  told  that  they  were  part  of  the  John  Boyd 
Thacher  Collection;  that  they  were  to  be  kept  absolutely 
distinct;  that  they  were  not  in  any  way  to  lie  placed  so 
they  could  in  even  a  distant  way  be  considered  a  part  of 
the  rare  book  collection;  they  were  not  to  be  parded  with 


254  G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTNAM. 

our  others,  and  they  were  to  be  entirely  separate. 

334  Therefore  the  blank  shelves  on  either  side  of  them. 

There  are  other  rare  books  and  articles — not  re¬ 
ferring  to  other  parts  of  the  John  Boyd  Thacher  collec¬ 
tion — in  the  Librarv  which  are  not  in  the  rare  book  room. 

*>  i 

The  law  division,  the  law  books,  and  the  music  books  are 
not  in  the  rare  book  collection.  Their  books  are  kept  in 
their  rare  book  collection. 

This  building  (indicating  on  photograph)  is  a  fire-proof 
building  absolutely 

With  respect  to  the  rooms  in  there,  there  are  cement 
floors  below  and  above.  The  walls  in  there  are  all  steel 
and  marble,  and  fire-proof  glass. 

There  has  been  no  fire  in  the  Library  of  Congress  since 
I  have  been  there,  and  I  have  never  heard  of  a  fire  in  there. 

On  cross-examination  the  witness  testified  in  substance 
as  follows : 

I  said  the  construction  of  the  stack  where  the  books 
were,  was  all  of  steel. 

Bv  a  stack  I  mean  the  entire  building  that  is  built  for 
that.  That  is,  each  wing.  There  are  different  stacks,  which 
are  different  buildings,  wings  of  the  building,  made  par¬ 
ticularly  for  the  housing  of  books. 

They  are  made  of  steel. 

This  photograph,  Defendant’s  Exhibit  13,  was  taken,  I 
should  say,  some  time  in  the  latter  part  of  September,  1929, 
probably.  I  don’t  remember  exactly. 

The  Thacher  books  which  were  in  the  rare  book  room 
had  been  put  there  temporarily. 

104  were  placed  there  when  the  rare  book  room 

335  was  opened  in  July  1927 ;  and  57  more  were  placed 
there  on  the  11th  of  February  1929. 

The  104  has  been  in  the  north  curtain,  where  the  rare 
book  collection  was  previously  kept  before  the  present  rare 
book  room  was  built.  The  other  57  had  been  in  exhibition 
cases  on  the  exhibition  floor  of  the  library. 

I  know  Dr.  Richardson.  I  know  where  his  office  always 
has  been.  That  is  the  room,  “F-3”  on  Plaintiffs’  Ex¬ 
hibit  13. 

That  is  the  room  that  the  John  Boyd  Thacher  collection 
is  in.  That  is  also  the  room  that  Dr.  Richardson’s  office 


was  in. 
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I  don’t  know  if  there  was  room  in  Dr.  Richardson  ’smffice 
for  the  161  incunabula  that  were  put  in  the  rare  pook  room 
at  the  time  they  were  put  in  the  rare  book  roonj. 

I  don’t  know  what  the  condition  of  his  room  Was  at  that 
time,  as  I  didn’t  see  it  at  the  time  he  changed  his  room. 

I  referred  to  the  book  plates  that  were  in  the  incunabula 
and  Americana  that  were  in  the  rare  book  room.  I  don’t 
know  if  similar  book  plates  were  in  the  French  books  and 
autographs  relating  to  the  French  Revolutipn  in  the 
Thacher  collection.  I  have  seen  them  on  the  outside. 

I  don’t  think  that  I  knew  anything  about  them  except 
that  they  were  a  part  of  the  collection.  I  had  no  reason 
to  know  where  they  were,  and  I  had  never  rebeived  any 
inquiries  for  them. 

As  I  had  char  he  of  the  incunabula  of  the  Librarv  and 

* 

readers  who  came  to  my  room  were  asking  for  in- 
336  cunabula  and  I  naturally  had  to  know  df  the  John 
Boyd  Thacher  incunabula  in  order  to  gijre  them  all 
of  the  sources  of  the  Library  for  their  requirements. 

I  had  seen  the  incunabula  in  Dr.  Richardson  ’s  office. 

I  had  never  seen  the  French  Revolutionary  books  and 
pamphlets  there  at  the  time. 

I  know  Dr.  Garrison.  He  has  recently  secured  a  Doctor’s 
degree.  He  is  a  scholar. 

When  I  was  given  these  John  Boyd  Thachpr  books  in 
February  1929  and  July  1927  I  was  told  to  keepi  them  sepa¬ 
rate  ;  that  they  were  in  my  possession  to  look  at  bnly  tempo¬ 
rarily  ;  they  were  going  to  be  withdrawn  and  join  the  rest 
of  the  collection. 

I  was  told  that  they  were  to  be  kept  by  thenjiselves  as  a 
part  of  the  John  Boyd  Thacher  collection.  They  were  not 
to  be  in  any  way  included  in  the  rare  book  collection  of  the 
Library. 

I  was  told  that  the  J ohn  Boyd  Thacher  books  as  a  collec¬ 
tion  by  themselves  were  always  to  be  maintained  by  them¬ 
selves.  As  that  collection ;  as  a  collection. 

I  knew  that  they  were  always  to  be  a  collection  known  as 
the  John  Boyd  Thacher  collection,  and  that  they  would 
have  their  own  integrity  and  unity. 

I  joined  the  Library  staff  February  15, 1927. 

The  rare  book  room  was  under  construction. 

I  was  engaged  as  an  assistant  in  the  reading  room  of 
the  Library,  and  to  be  in  line  for  work  that  would 
open  up. 
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337  f  I  was  given  charge  of  the  rare  book  collection 

while  it  was  in  the  old  quarters  and  before  it  got  to 
the  present  one,  when  it  was  in  the  north  curtain.  That  is, 
from  the  time  I  entered  the  Library  my  particular  work 
was  to  become  acquainted  and  familiar  with  that  collection. 
Practically  everything  I  did  was  along  the  line  of  becoming 
familiar  with  those  books. 

I  was  not  told  that  the  rare  book  room  was  built  for  the 
safety  and  preservation  of  rare  books.  I  certainly  know 
what  it  was  built  for.  It  was  built  to  house  the  books  there. 
For  quite  some  time  the  place  in  the  north  curtain  were 
entirelv  full.  The  shelves  were  filled  so  that  there  was  no 
room  for  any  more,  and  there  were  many  books  in  the 
Library  that  should  be  placed  in  a  rare  book  collection,  and 
it  was  crowded.  Therefore  it  was  necessary  to  expand,  and 
the  rare  book  room  was  built  to  give  plenty  of  space. 

I  am  familiar  with  page  171  of  the  annual  report  of  the 
librarian  of  Congress,  in  which  he  says,  “For  years  there 
has  been  a  real  need  for  appropriate  quarters  not  only  to 
throw  proper  safeguards  about  our  ‘rarities’  but  also  to 
provide  a  place  where  investigators,  in  such  a  specialized 
field,  could  carry  on  their  work  undisturbed.  The  books 
were  formerly  kept  in  the  north  curtain  and  served  to  the 
readers  in  the  main  reading  room,  where  a  particular  sec¬ 
tion  was  reserved  for  them.  But  the  readers  were  alwavs 

* 

subject  to  more  or  less  noise  and  interruption,  which  was 

not  conducive  to  intensive  mental  effort.  And  there  was 

also  the  safetv  o¥  the  material  to  consider”. 

* 

I  certainly  agree  with  that.  That  was  a  definite  state¬ 
ment.  The  safety  was  a  matter  of  administration  of 

338  the  readers.  It  does  not  say  there  was  any  trouble 
about  the  safety  of  the  books  as  they  were  locked  in 

their  cases.  It  was  the  safety  of  the  books  as  they  were 
being  handled  by  the  readers,  because  the  readers  had  to 
use  them  in  the  main  reading  room.  It  was  very  difficult 
with  the  readers  to  administer  the  books  and  see  that  they 
got  back  in  their  places  afterwards.  There  was  no  regular 
reading  room  for  rare  book  consultants. 

About  25,000  books  were  moved  into  the  rare  book  room 
when  it  was  first  opened.  The  rare  book  room  at  that  time 
was  supposed  to  hold  about  75,000  books.  That  was  the 
general  architectural  estimate.  The  purpose  of  moving  the 
books  from  the  north  curtain  to  the  rare  book  room  was 
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to  increase  the  safety,  because  the  books  l^ad  formerly 
been  served  to  readers  in  the  main  reading  ifoom,  and  we 
realized  that  the  books  in  the  rare  book  robm  should  be 
handled  inside  of  this  iron  grill.  The  books  were  removed 
from  the  north  curtain. 

I  said  there  was  a  lack  of  safety  to  the  book^  in  the  north 
curtain  because  they  were  served  to  readers  in 
339  the  general  reading  room,  where  there  was  danger 
of  the  readers  taking  them  away. 

I  said  that  was  the  reason  the  new  rare  book  room  was 
built — to  give  a  place  for  the  reading  of  rare  books.  Books 
in  the  north  curtain  were  brought  out  to  readers  in  the 
main  reading  room  until  the  change  came  about.  None 
of  the  rare  books  in  my  collection  remained  in  the  north 
curtain. 

None  of  the  books  that  are  in  the  Librarv  of  Congress 
rare  book  collection,  which  was  at  that  time  designated  as 
the  office  collection,  remained  in  the  north  certain.  Those 
books  were  all  removed  to  my  care. 

The  books  that  were  being  used  in  the  main 
of  the  Library  were  transferred  to  the  rare  book  room,  to 
the  new  rare  book  room.  The  books  that  remained  in  cases 
contiguous  to  where  the  rare  book  collection  was,  as  far 
as  I  know,  were  not  books  that  were  drawri  in  the  main 
reading  room;  were  books  that  were  not  used  in  the  main 
reading  room. 

For  instance,  there  were  some  books  of  the  Semitic  divi¬ 
sion  were  right  next,  in  cases  next  to  them.  They  are  still 
there.  Thev  are  there  t.odav,  and  thev  are  usid  right  there. 
The  rare  books  which  theretofore  had  been  examined  in 
the  reading  room  were  all  moved  up  to  the  rare  book  room 
in  my  custody.  They  were  not  books  connected  with  the 
regular  reading  room  service. 

There  was  a  section  with  seats  in  the  reading  room 


reading  room 


where  people  that  consulted  rare  books  a 


ways  sat,  so 


\ 

that  the  men  at  the  central  desk  could  keep  their  eye  on 
them  without  being  scattered  over  the  enfire  room;  so 
that  thev  could  be  watched. 

I  am  familiar  with  the  Vollbehr  collection  of  incunabula. 
It  is  in  the  rare  book  room.  It  is  all  in  the  rare  book 
340  room  except  the  Gutenberg  Bible.  That  was  moved 
into  the  rare  book  room  a  vear  ago  last  Julv,  July 
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1930,  immediately  updn  its  acquisition.  That  is  a  very 
valuable  collection.  There  are  some  books  of  the  Vollbehr 
collection  which  are  also  represented  in  the  Thacher  col¬ 
lection.  I  don't  know  whether  there  are  300.  There  are 
3000  incunabula  in  the  Vollbehr  collection.  There  are  840 
incunabula  in  the  Thacher  collection. 

On  redirect  examination  the  witness  testified  in  sub¬ 
stance  as  follows : 

The  Gutenberg  Bible  is  a  part  of  the  Vollbehr  collection. 
That  is  on  exhibition  in  another  part  of  the  Congressional 
Library.  Prior  to  all  of  the  other  articles  of  Dr.  Vollbehr ’s 
collection  being  put  in  the  rare  book  room,  some  seven¬ 
teen  hundred  of  those  books  had  been  on  exhibition  in  still 
another  part  of  the  Library,  and  had  been  for  a  year. 

On  recross-examination  the  witness  testified  in  substance 
as  follows : 

Those  items  of  the  Vollbehr  collection  on  exhibition  have 
been  guarded  night  and  day.  All  of  the  books  are  guarded 
night  and  day.  There  were  special  guards  for  that  col¬ 
lection.  All  of  the  books  in  the  exhibition  rooms  are  con¬ 
stantly  under  guard.  That  guard  is  considered  a  sufficient 
guard. 

Thereupon  the  following  ensued : 

“Q.  Have  you  ever  had  your  attention  brought  to  the 
testimony  of  the  librarian  of  Congress  before  the  subcom¬ 
mittee  of  the  House  of  Representatives  on  the  legislative 
establishment  bill  early  in  this  year,  in  which  he  said - 

341  “ Counsel  for  Defendant:  Just  a  moment.  Never 

mind  what  he  said.  I  don’t  think  that  is  the  proper 
way  to  get  it.  As  a  lawyer,  you  know  that  it  isn’t. 

“Counsel  for  Plaintiffs:  That  is  exactly  the  way  that 
Mr.  Fihelly  (counsel  for  defendant)  has  got  in  the  report 
about  the  Albany  fire.  I  am  following  my  friend’s  ex¬ 
ample.  I  know  he  is  a  very  good  lawyer  and  knows  how 
to  try  cases  and  ask  questions,  and  I  am  modeling  myself 
on  him. 

“Counsel  for  Defendant:  If  you  are  a  good  lawyer,  you 
know  when  to  object.  If  you  don’t,  I  am  not  going  to 
tell  you. 


G.  C.  TREADWELL  ET  AL.  VS.  H.  PUT AM.  259 

“The  Court:  We  are  all  learning  a  lot. 

‘ ‘ Counsel  for  Plaintiffs:  I  am  learning  a  lot  from  Mr. 
Fihelly. 

“The  Court:  Might  I  suggest  that  this  might  be  better 
from  Dr.  Putnam? 

“Counsel  for  Plaintiffs:  Well,  Dr.  Wyer  was  not  called 
to  have  his  memorandum  read  to  the  jury. 

“The  Court:  You  may  have  done  some  erroneous  things. 
It  may  have  been  a  good  lesson. 

“Counsel  for  Plaintiffs:  I  am  sure  your  Honor  would 
not  have  permitted  an  erroneous  question  to  be  put. 

“The  Court:  I  am  afraid  I  have  permitted  a  great  many 
of  them.  But,  seriously,  I  don’t  think  it  is  quite  a  proper 
question  to  him. 

“Counsel  for  Plaintiffs:  May  I  have  an  exception  on 
that,  your  Honor? 

“The  Court:  Surely.” 

342  On  further  recross-examination  the  witness  tes¬ 
tified  in  substance  as  follows: 

There  is  an  iron  grill  in  the  rare  book  roqm  surround¬ 
ing  the  place  where  the  readers  are.  There  is  a  locked  door 
by  which  you  go  into  this  grill  room.  You  get  in  this  way: 
You  simply  present  yourself  at  the  door.  There  is  always 
some  one  who  sees  you.  If  they  should  not  (happen  to  see 
you,  there  is  a  little  buzzer  that  you  can  press;  in  other 
words,  sort  of  a  door  bell,  and  if  you  ring  that  someone  is 
there  to  admit  you.  There  is  a  man  stationed  right  at  the 
door  whose  business  it  is  to  let  you  in.  He  is  a  guard.  He 
is  a  plain  clothes  man.  He  is  a  pretty  healthy  man.  He  is 
the  only  one  who  is  designated  as  a  guard  Whose  business 
it  is  to  do  nothing  but  guard.  But  my  desk  is  on  the  other 
side  of  the  door.  The  responsibility  rests  on  me  to  know 
exactly  what  every  reader  is  doing ;  and  in  addition  to  that, 
there  are  two  others.  So  there  are  four  people  in  the  room 
who  have  got  their  eyes  on  the  books  that  are  in  use  at  all 
times. 

When  the  Thacher  incunabula  were  first  put  in  the  rare 
book  room  I  was  told  to  keep  them  separate  because  the 
Thacher  collection  had  to  be  kept  as  an  integral  unit.  Mr. 
Roberts  told  me  that.  He  was  the  administrative  officer.  He 
said  nothing  about  the  Thacher  will. 
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343  Martin  A.  Roberts  was  called  as  a  witness  for  and 
on  behalf  of  the  defendant  and,  being  first  duly  sworn, 

testified  in  substance  as  follows: 

Direct  examination: 

I  am  Superintendent  of  the  Reading*  Room  and  have  been 
connected  with  the  Library  since  July,  1903 — 28  years. 
Among  my  present  duties  in  my  present  position,  I  act  as 
Acting  Librarian. 

During  the  month  of  August,  1929,  I  had  occasion  to  act 
in  that  capacity.  During  the  temporary  absence  of  the 
Librarian,  the  Chief,  and  the  Executive  Assistant,  I  fell  in 
line  as  fourth.  I  was  Acting  Librarian  on  the  9th  of  Au¬ 
gust,  1929.  I  recall  on  that  date  meeting  two  gentlemen,  be¬ 
ing  introduced  to  them,  by  a  member  of  the  Library  of  Con¬ 
gress  staff,  and  talking  to  them  relative  to  this  case. 

I  was  called  to  the  Librarian’s  office  shortly  before  noon 
and  there  found  Dr.  Garrison,  Colonel  Treadwell  and  Mr. 
Yaras.  I  was  introduced  to  them  bv  Dr.  Garrison  as  the 
Acting  Librarian.  They  expressed  desire  to  see  the  Thacher 
collection,  the  John  Boyd  Thacher  collection.  They  particu¬ 
larly  wanted  to  see  a  Caxton  item.  So  at  the  time  I  was  a 

V 

little  puzzled  why  they  had  gone  to  other  parts  of  the  build¬ 
ing  rather  than  coming  direct  to  the  Librarian’s  office,  and 
I  stated  my  surprise,  although  they  were  very  cordial  and 
pleasant.  I  just  said  I  was  puzzled  that  they  should  go  up 
to  the  Manuscript  Division  and  finally  come  to  me. 

I  told  them  to  cross  over  the  hall  and  I  would  take  them 
to  the  John  Boyd  Thacher  room,  which  was  just  adjoining 
the  Librarian’s  private  office.  As  I  approached  the 

344  room  I  went  through  the  secretary’s  office.  There 
is  a  series  of  about  four  rooms  before  you  reach  the 

inner  door  of  the  John  Boyd  Thacher  room.  The  key  to 
that  room  is  kept  in  the  Librarian’s  private  office.  A  few 
of  us  who  are  privileged  to  get  into  the  room  know  where 
the  key  is.  I  got  the  key  and  unlocked  the  door  and  took 
them  in.  I  then  excused  myself  while  I  got  Mr.  Ashley’s 
copy  of  his  catalogue  in  which  was  plainly  indicated  the  lo¬ 
cation  of  every  piece  of  incunabula,  and  in  that  the  Caxton 
item  was  indicated  as  being  in  the  northeast  cabinet. 

I  recall  that  the  incunabula  case  in  which  I  found  the 
Caxton  was  locked.  In  order  to  unlock  that  safe  I  had  to 
go  to  the  secretary’s  office,  which  is  in  an  adjoining  room, 
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and  the  secretary  had  the  key  in  the  safe,  the  combination 
safe.  I  noticed  some  scaffolding  there.  They  Were  sponging 
the  ceiling  off  and  probably  doing  a  little  painting,  and  they 
had  a  few  canvas  sheets  along  the  east  wall  to  protect  the 
cases  from  any  water  or  paint.  There  were  no  workmen 
actually  engaged  in  the  room  at  the  moment.  It  was  in  the 
morning ;  some  time  before  noon.  Only  the  onj*  case  in  which 
the  Caxton  item  was  located  was  examined.  I  doubt  very 
much  whether  they  were  in  the  room  in  all  more  than  10  or 
12  minutes,  probably. 

I  motioned  to  the  other  cases  and  offered  to  open  any 
case.  At  that  time,  with  the  exception  of  abfmt  a  hundred 
odd  items  of  the  incunabula  that  were  in  the  rare  book  room, 
all  of  the  volumes  were  in  the  room ;  and  I  offered  to  open 
any  case  and  show  them  any  of  the  volumes.  They  said  they 
had  a  very  important  engagement  dovrn  town  and  could  not 
spare  the  time. 

345  While  I  was  moving  about  the  room  I  noticed  they 
both  went  over  to  the  window,  and  of  course  I  could 
not  recognize  their  voices,  but  one  or  the  other  expressed 
appreciation  of  the  view  to  the  Capitol.  It  is  a  very  beau¬ 
tiful  view  of  the  dome  of  the  Capitol  from  ;he  window  of 
the  John  Boyd  Thacher  room.  From  the  window  of  that 
room  you  can  view  the  Capitol.  One  or  the  other  said 
that.  I  could  not  distinguish  which. 

I  ascertained  that  they  had  not  seen  the  books  on  the 
French  Revolution  which  w^ere  in  the  Manuscripts  Division 
on  account  of  its  being  necessary  to  be  nearer  to  the  French 
Revolution  manuscripts — I  offered  to  take  them  up  and 
show  them  the  locked  glass  case  in  wdiich  the  se  books  were 
located,  and  I  even  offered  to  take  them  around  the  Library 
in  general.  They  appeared  very  cordial  and  pleasant,  and 
I  offered  to  take  them  around  the  Library  in  general,  but 
they  repeated  again  that  they  had  this  very  important  en¬ 
gagement  down  town,  and  they  thanked  me  and  went  off. 
Nothing  was  said  by  either  of  these  gentlemen  wdiich  I 
could  interpret  in  the  nature  of  a  complaint  ^s  to  the  treat¬ 
ment  of  this  collection.  My  impression  wras  that  they  were 
cordial. 

In  that  room  there  was  quite  a  large  chair  and  sort  of  a 
sofa  upholstered  in  very  thick,  heavy  leather;  and  then 
there  were  a  couple  of  tables  necessary  to  consult  books, 
and  a  chair  and  revolving  stand.  There  wras  absolutely  not 
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a  word  said  bv  either  of  these  gentlemen  as  to  the  chair  or 
sofa  or  any  of  the  furniture  in  the  room  being  a  fire  menace ; 
or  that  the  collection  in  any  way  was,  because  of  its  treat¬ 
ment  there,  breaching  the  will  or  its  conditions.  At  that 
time  there  were  at  least  1,500  volumes  in  that  room. 

346  These  hundred  volumes  up  in  the  rare  book  room, 
most  of  them  had  been  on  exhibition  for  at  least 

twenty  years;  and  it  is  our  experience  that  it  is  always  best, 
before  transferring  them  back  to  another  place  in  locked 
cases,  to  air  them  out  thoroughly,  and  of  course  the  records 
had  to  be  cleared.  With  the  exception  of  the  hundred  odd, 
all  of  the  929  volumes  of  the  John  Boyd  Thacher  collection 
of  incunabula  were  in  that  room  on  August  9.  They  were 
originally  placed  there  in  1910. 

It  could  not  be  otherwise  than  fire-proof.  It  has  a  solid 
concrete  floor,  and  the  ceilings  the  same  way.  The  side 
toward  the  Capitol  is  brick  and  large  stones,  and  the  side 
to  the  north  is  brick,  and  the  one  toward  the  Librarian’s 
private  office  is  regular  partition.  The  room  in  which  the 
John  Bovd  Thacher  collection  was,  the  room  in  which  these 
gentlemen  were,  was  absolutely  fireproof.  I  recall  during 
the  month  of  May,  1930,  again  seeing  Mr.  Yaras  in  the  same 
room.  Present  were  Mr.  Ashley,  the  Chief  Assistant  Li¬ 
brarian,  myself,  Mr.  Williams  and  Mr.  Yaras.  I  saw  him 
there  twice. 

Thereupon  the  following  ensued: 

“Q.  In  the  interim  what,  if  anything,  transpired  between 
the  two  visits  there? 

“Counsel  for  Plaintiffs:  I  want  to  object  to  any  evidence 
as  to  what  was  done  after  September  6,  1929.  I  have  al¬ 
ready  stated  my  position  in  repeated  arguments  on  that. 

“The  Court:  Yes.  I  will  overrule  the  objection.  Your 
exception  may  go  to  all  that  line,  without  repeating  it.  ’  ’ 

347  Over  the  objection  and  exception  of  plaintiffs  the 
witness  testified  as  follows: 

“On  the  first  visit  Mr.  Williams  expressed  desire  to  go 
to  each  part  of  the  building  where  each  part  of  the  John 

Bovd  Thacher  collection  was  located.  So  Mr.  Ashley  and 

* 

myself,  accompanying  Mr.  Williams  and  Mr.  Yaras,  went 
there.” 
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“Q.  At  the  time  they  entered  the  room,  on  that  day,  May 
13, 1930,  state  whether  or  not  every  article  of  the  John  Boyd 
Thacher  collection  was  then  in  that  room,  the  John  Boyd 
Thacher  room.  A.  Absolutely,  on  May  13,  1930. 

“Q.  Were  they  informed  of  that?  A.  Yes;  they  were. 

“Q.  So,  while  you  traced  the  trip  of  August  9,  1929 - 

A.  Of  course,  now,  just  to  qualify  that,  it  is  understood 
that  the  one  hundred  odd  volumes  were  up  in  the  rare  book 
room  temporarily — No ;  I  am  mistaken  on  that.  They  had 
been  brought  back. 

“Q.  So  that  although  you  did  trace  over  the  trip  of  Mr. 
Yaras  and  Colonel  Treadwell  of  August  9,  1929,  the  par¬ 
ticular  articles  which  they  saw  on  that  date  in  those  places 
were  not  there;  they  were  in  the  John  Boyd  Thacher  room 
on  that  day?  A.  That  is  correct. 

“Q.  Who,  if  any  one,  traced  that  trip  of  August  9,  1929, 
with  Mr.  Williams  and  Mr.  Yaras,  if  you  recall,  sir?  A. 
Mr.  Ashley  and  myself. 

“Q.  And  after  you  finished  that  particular  trip,  what,  if 
anything,  took  place?  A.  We  came  back  to | the  John  Boyd 
Thacher  room  again,  and  then  they  expressed  desire 
348  to  go  over  the  correspondence  that  ]had  passed  be¬ 
tween  the  Librarian  and  Mrs.  Thacher,  and  so  on. 

“Q.  Was  there  much  or  little  of  that?  Have  you  any 
personal  knowledge?  A.  A  great  deal  of  if. 

“Q.  Were  they  permitted  to  go  over  tliat  correspond¬ 
ence?  A.  Yes.  As  I  recall,  Mr.  Yaras  woilild  read  over  a 
letter  and  pass  it  over  to  Mr.  Williams.  Tt[at  did  not  keep 
up  very  long.  I  think,  as  I  recall,  about  lufich  time,  about 
half  past  12,  they  left  for  down  town  and  ^aid  they  would 
be  back;  and  as  I  recall,  Mr.  Williams  did  not  come  back, 
but  Mr.  Yaras  did,  and  Mr.  Yaras  went  ovcjr  again  certain 
correspondence  and  finally  decided  that  it  \fould  be  best  to 
make  a  list  of  the  correspondence  that  theV  would  like  to 
have  photostatic  copies  of,  and  as  I  recall,  Mr.  Ashley 
attended  to  that,  and  they  were  sent  and  were  paid  out  of 
the  Thacher  estate.” 

Thereupon  the  witness  further  testified  |n  substance  as 
follows : 


I  was  Chief  of  the  Division  of  Accessions 
for  the  library,  the  gifts  and  purchases 
through  my  division. 


;,  buying  books 
that  came  in 
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As  to  when  I  first  heard  of  the  John  Boyd  Thacher  col¬ 
lection — I  had  been  in  the  library  since  1903,  and  shortly 
after  I  went  into  the  office  of  the  executive  system,  and  in 
that  respect  I  was  more  or  less  in  touch  with  administrative 
matters,  and  I  am  quite  sure  that  I  remember  the  shipment 
of  the  John  Boyd  Thacher  collection  in  1910.  We  have 
always  known  it  as  the  collection  of  John  Boyd  Thacher. 
There  were  nine  cases  of  incunabula  in  the  room  on 

349  this  particular  date,  August  9,  1929  eight  along  the 
east  wall  and  one  south. 

On  cross-examination  the  witness  testified  in  susbtance 
as  follows: 

I  am  superintendent  of  the  reading  room.  My  duties  are 
multitudinous.  I  have  charge  of  all  the  issuing  of  books  to 
all  those  entitled  to  usie  them,  in  and  out  of  the  building,  in 
general  terms.  Not  of  all  the  printed  books.  Of  course 
there  are  books  in  the  law  librarv  that  indirectlv  come 
under  me  but  the  ordinary  collections  of  printed  books  in 
the  stacks  I  have  charge  of. 

As  to  whether  there  was  before  September  6,  1929  any 
memorandum  or  any  catalogue  in  any  one  place  which  had 
a  list  or  a  description  of  the  location  in  various  parts  of  the 
Library  of  the  different  parts  of  the  Thacher  collection ;  we 
had  accessions  lists.  When  the  books  came  in  originally 
the  lists  were  made. 

There  was  an  entry  in  the  catalogue  in  five  or  six  differ¬ 
ent  places,  in  Mr.  Ashley’s  catalogue,  in  1915,  covering  the 
incunabula.  As  to  whether  any  single  memorandum  or  anv 
single  catalogue  or  any  single  book  had  in  it  the  location  of 
the  various  parts  of  the  Thacher  collection  in  the  various 
parts  of  the  Library  building  prior  to  September  6,  1929, 
that  was  more  of  an  administrative  matter. 

Mr.  Ashley  had  all  of  that.  I  was  not  particularly  in 
charge  of  the  John  Boyd  Thacher  collection.  We  have 
always  looked  on  Mr.  Ashley  as  in  charge  of  that.  He  had 
the  catalogues  there1;  but  if  a  man  would  come  to  me  in  the 
reading  room  and  say,  “I  would  like  to  see  the  John  Boyd 
Thacher  collection,”  I  would  take  the  request  to  Mr.  Ashley. 
There  is  - —  all  the  bibliographic  tools  were,  to  con- 

350  suit  anything  in  the  John  Boyd  Thacher  collection. 
He  had  a  catalogue  and  accession  lists.  There  was 

only  a  catalogue  of  the  incunabula  until  some  time  in  1931. 
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He  had  accessions  lists  of  that  material  except  the  books 
on  the  French  Revolution ;  and  even  those  as  to  the  French 
Revolution,  probably  1500  were  represented  by  printed 
cards  in  our  main  reading  room  catalogue. 

As  to  whether  Mr.  Ashley  had  in  his  possession  accession 
lists  showing  the  location  of  the  material  except  the  French 
Revolution  books  and  pamphlets,  in  the  card  catalogue  in 
the  main  reading  room ;  we  have  a  number  of  duplicates  of 
the  books  in  the  French  Revolution  section,  not  the  John 
Boyd  Thacher  collection.  The  French  Revolution  books 
are  not  rare  by  any  means. 

Mr.  Ashley  had  with  him  accessions  lists  and  catalogues 
showing  the  location  of  the  material  except  the  French 
Revolution  books  and  pamphlets,  1,460  in  number,  of  which 
cards  existed  in  the  main  reading  room.  I  ain  trying  to  be 
impartial.  I  am  giving  the  facts  to  the  jury!  Of  course  I 
am  naturally  partisan;  I  am  most  desirous  of  winning. 
But  the  jury  are  to  decide  it  on  the  facts  which  we  present. 
As  a  matter  of  fact,  all  employees  of  the  Library  of  Con¬ 
gress  hold  office  at  the  pleasure  of  the  Librarian.  They  are 
appointed  by  the  Librarian.  I  am  absolutely  subject  to  dis¬ 
missal  by  the  Librarian.  No  Civil  Service  provisions 
govern  the  employees  of  the  Library  of  Congress.  The 
Librarian  has  full  discretion  to  hire  and  fire  employees  of 
the  Library  of  Congress. 

Thereupon  the  following  ensued: 

“Q.  And  there  is  no  protection  from  dismissal  without 
cause  as  exists  under  the  Civil  Service  law;  is  that 
351  right?  A.  What  do  you  mean  by  that? 

“The  Court:  Is  not  that  a  matter  of  argument?  Aren’t 
you  doing  the  arguing  now?  He  has  answered  your  ques¬ 
tion.  I  do  not  see  that  that  has  anvthing  to  do  with  it. 

“Counsel  for  Plaintiffs:  May  I  have  an  exception? 

“The  Court:  You  may.” 

Thereupon  the  testimony  of  the  witness  o\a  cross-exam¬ 
ination  continued  in  substance  as  follows : 

This  room,  F-3,  Plaintiffs’  Exhibit  13,  was  the  John  Boyd 
Thacher  room.  As  to  whether  it  was  also  known  as  Dr.  Rich¬ 
ardson’s  office — not  necessarily.  He  was  there  for  short 
periods  of  time,  at  his  convenience,  for  him  to  use  the  room, 
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but  I  myself  never  knew  it  as  Dr.  Richardson’s  room.  Mr. 
Ashley  was  very  familiar  with  the  Thacher  material. 

When  this  demand  was  made  on  September  6,  1929,  I 
think  I  heard  about  it.  Presumably  all  the  chiefs  of  the 
divisions  of  the  Library  heard  about  it.  As  to  whether  the 
chiefs  of  the  divisions  wanted  to  discuss  the  situation,  it 
would  be  naturally  of  interest  to  anyone  to  know  that.  I 
do  not  recall  seeing  a  memorandum  which  Mr.  Ashley  pre¬ 
pared  at  that  time  showing  the  location  of  the  Thacher 
material  in  the  Library  of  Congress  building. 

With  respect  to  the  memorandum,  Plaintiffs’  Exhibit  10, 
entitled  “Location  of  the  Thacher  Material,  September  16, 
1929,”  I  have  seen  so  many  memoranda  that  I  cannot 
identify  it.  It  probably  was  passed  around;  but  I  knew 
exactly  the  location  of  every  single  group  of  material  there. 

This  next  room  here  (indicating)  was  the  private 

352  office  of  the  Librarian  of  the  Library  of  Congress 
(indicating  on  plat).  These  rooms  (indicating  on 

plat)  were  occupied  by  the  staff  of  the  secretary’s  office. 

When  Colonel  Treadwell  and  Mr.  Yaras  were  in  the 
Library  building  on  August  9,  1929,  I  knew  where  the  key 
was  kept.  I  knew  the  certain  spot  in  the  Librarian’s  office 
where  it  was  kept.  That  is  something  that  only  a  few  of  us 
know. 

This  is  the  Librarian’s  public  office  B-3  as  shown  on  this 
Exhibit  13.  I  spent  a  part  of  my  time  in  this  room,  which 
is  denoted  as  E-3,  and  a  part  of  my  time  in  B-3.  The 
Librarian  is  away  from  the  building  during  the  summer  for 
short  periods  of  time.  Dr.  Richardson  was  away 

353  from  the  place  a  great  deal,  yes.  He  is  our  consult¬ 
ant  bibliographer,  and  he  is  away  quite  often  and 

sometimes  he  is  there  for  long  periods  of  time  and  some¬ 
times  away,  being  away  on  the  business  of  the  library 
elsewhere. 

Visitors  do  come  from  time  to  time  to  see  the  John  Boyd 
Thacher  collection,  yes,  sir.  I  would  differentiate  between 
visitors  and  serious  investigators.  If  I  may  state  it  briefly, 
there  is  the  rare  book  room.  They  are  up  on  the  second 
floor  near  the  present  location  of  the  Declaration  of  In¬ 
dependence,  and  in  twenty  odd  years  I  counted  up  the  other 
day  and  there  have  been  20,000,000  visitors  that  have  come 
into  the  Library  and  presumably  each  one  of  them  would 
have  an  opportunity  to  see  the  Thacher  collection.  That 
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is  possibly  one-sixth  of  the  population  of  the  Uhited  States, 
which  had  a  chance  to  see  the  John  Boyd  Thacher  items. 

As  to  whether  I  think  that  a  room  which  is  only  entered 
through  the  private  office  of  the  Librarian  of  Congress 
would  be  one  that  would  be  visited  by  1,000,000  people  a 
year,  it  is  entered  by  a  door  to  the  hall  too.  There  are  two 
doors  to  that  room.  There  is  a  regular  lock  and  the  key  is 
kept  in  the  Secretary’s  office  in  a  safe;  there  are  two  doors 
to  that  room.  There  are  separate  keys.  F}rst  the  one 
which  is  kept  in  the  Secretary’s  office,  Room  C43.  There  is 
a  key  that  Mr.  Ashley  had.  He  had  a  key  and  the  Secre¬ 
tary  kept  one  in  the  steel  safe.  Miss  Parnham  is  the  Secre¬ 
tary. 

The  usual  procedure  was  for  the  person  to  coijne  to  me  and 
if  they  wished  to  consult  certain  items  in  the  John  Boyd 
Thacher  Collection,  I  would  take  them  over  to  Mr.  Ashley 
and  he  would  unlock  the  room  and  take  them  in  and  get 
the  volume  and  place  it  on  the  table  an<^  then  assign 
354  a  trusty  assistant  of  mine  or  my  division  or  else¬ 
where,  to  stay  in  the  room  while  they  consulted  the 

book. 

I  do  not  know  whether  this  door  which  leads  into  the 
corridor  had  a  sign  on  it  prior  to  September  6, 1929.  I  must 
confess  that  I  am  so  thoroughly  acquainted  with  the  John 
Boyd  Thacher  room  that  I  will  say  that  I  am  so  well  ac¬ 
quainted  with  it  that  I  would  not  look  for  the  name  on  the 
door,  that  is,  at  .least  I  would  not  look  for  that.  I  knew  it 
was  the  John  Boyd  Thacher  room  and  we  all  know  it  and 
as  to  what  name  was  actually  painted  on  the  door,  I  don’t 
know.  I  am  so  emphatic  that  this  has  always  been  known 
as  the  John  Boyd  Thacher  collection  that  if  anybody  ever 
wanted  to  see  the  John  Boyd  Thacher  collection,  I  would 
immediately  take  them  into  this  collection,  or  take  them  to 
Mr.  Ashley. 

If  Mr.  Ashley  was  not  there  and  they  wanted  to  see  it,  I 
would  make  arrangements. 

There  is  the  same  approach  to  the  rare  book  room.  You 
can  go  up  the  rare  book  room,  and  if  someone  comes  in 
and  asks  to  see  the  John  Boyd  Thacher  collection,  Mr. 
Parma  would  take  them  down  to  Mr.  Ashley  in  that  room. 
That  is  the  headquarters  of  the  John  Boyd  Thacher  col¬ 
lection. 
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As  to  whether  they  would  be  taken  in  there  and  shown 
around,  and  so  on,  and  told  that  that  was  the  John  Boyd 
Thacher  collection,  it  would  depend  on  what  material  they 
wanted  to  consult.  It  would  depend  on  the  kind  of  mate¬ 
rial  they  wanted,  before  they  would  be  brought  into  that 
room. 

I  just  wanted  to  drive  home,  say,  for  instance,  that  this 
is  the  Thacher  room  here,  and  where  the  incunabula,  and 
Americana  and  others  are  kept.  Now  that  I  am  speaking 
of  is  before  August  9th.  I  don’t  say  after  August  9th.  Im¬ 
mediately  above  is  the  Manuscript  Division,  connected  with 
spiral  steps,  leading  right  up.  So,  it  is  an  integral  part,  was 
an  integral  part  and  those  steps  lead  right  up.  One  may  go 
right  up  the  stairs.  Away  from  that  door,  about  four  or 
five  feet,  you  can  go  right  up  the  spiral  stairway. 

355  In  my  opinion,  the  material  up  in  the  Manuscript 
Division  is  practically  in  the  same  department  as  the 

incunabula.  It  would  be  accessible  as  if  it  were. 

I  recall  the  demand  being  made  September  6,  1929.  I 
remember  the  incident.  That  gave  me  a  shock  when  I  found 
out  what  they  were  about,  on  that  August  9th  day.  After 
that  August  9th  all  of  these  books  were  moved  down  into 
Boom  F-3.  I  do  not  know  what  the  executor  said,  or  that 
they  said  that  the  conditions  had  not  been  complied  with. 
I  learned  after  that  visit  of  Col.  Treadwell  and  Mr.  Yaras, 
that  the  conditions,  it  was  claimed,  had  not  been  complied 
with. 

I  do  not  recall  seeing  the  letter  in  which  demand  was 
made.  I  found  out  they  were  going  to  ask  for  a  recall  of 
the  collection.  I  did  not  know  much  about  the  details  at 
that  time,  but  I  mefely  assumed  that  it  was  in  connection 
with  their  trip  when  I  was  Acting  Librarian  on  August  9 ; 
I  assumed  that  was  'why  they  were  asking  for  it.  But  I  do 
know  that  some  time  after  September  6,  1929,  between  then 
and  March,  1930,  the  rest  of  the  collection  was  moved  down 
into  Room  F-3. 

356  I  did  not  tell  Mr.  Parma  at  about  the  time  the  100 
odd  books  in  July,  1927,  and  later  in  February,  1928, 

w’hen  sixty  more  or  fifty  more  rare  books  were  put  in  the 
rare  book  room,  that  the  Thacher  collection  had  to  be  kept 
together  as  a  separate  unit. 

The  purpose  in  putting  a  number  of  those  volumes  in  the 
rare  book  room  was  in  transition,  so  that  they  were  taken 
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from  the  exhibit,  where  they  had  been,  some  of  them,  for 
some  twenty  years,  back  into  the  John  Boyd  jThacher  col¬ 
lection,  to  get  the  records  clear,  and  air  them  o|it,  and  so  on. 
You  see,  we  knew  that  they  would  eventually  go  back  into 
the  John  Boyd  Thacher  room.  This  transition  was  to  air 
out  the  books.  That  was  just  one  factor  of  it.  That  was 
just  one  phase  of  it;  the  records  had  to  be  cleared. 

This  airing-out  process  which  was  going  oh  in  the  rare 
book  room  is  not  a  process  which  requires  a  couple  of  years. 
It  probably  would  not  take  that  long;  it  would  not  hurt  to 
be  that  long.  I  said  that  the  Library  of  Congress  building 
was  a  fireproof  building,  with  cement  floors,  stone  walls, 
and  so  forth. 

357  As  to  whether  it  is  a  fact,  however,  that  fires  take 
place  within  buildings  which  are  constructed  in  that 
way,  because  the  furniture  or  books  or  something  of  that 
sort,  get  started  and  it  is  difficult  to  put  out  ;|  I  have  been 
there  twenty-eight  years  and  I  do  not  recall  one  fire  in 
the  Library  of  Congress.  I  have  been  in  the  Capitol  build¬ 
ing  of  the  State  of  New  York  just  once. 

As  to  whether  I  recall  that  the  walls  of  that  building 
are  stone  and  the  floors  are  cement,  my  visit  there  was  a 
short  one.  That  was  some  years  ago.  I  know  where  Mrs. 
Thacher  lived  in  relation  to  the  Capitol  building,  just 
around  the  corner  to  the  north,  isn ’t  it?  I  stopped  by  there 
just  on  a  courtesy  call  one  year  when  I  was 
It  is  my  recollection  that  I  showed  Mr.  W 
aminer)  around  the  Library  building.  It  \|ould  not  be 
shaken  if  he  told  me  his  recollection  was  quite  different. 


on  vacation, 
illiams  (Ex- 


358  Whereupon  Frederick  W.  Ashley  was 
a  witness  on  behalf  of  the  defendant  and 
previously  sworn,  testified  in'  substance  as  foil 

Direct  examination: 


produced  as 
,  having  been 
ows: 


I  have  been  employed  at  the  Library  of  Codgress  a  little 
over  thirty-one  years.  For  9  years  I  was  chief  of  the  cor¬ 
respondence  division  of  the  copyright  office.  Then  for  six 
years  as  chief  of  the  division  of  accessions.  For  eleven 
and  a  half  years  superintendent  of  the  reading  room.  And 
since  that  time,  four  years  and  a  fraction  as  djaef  assistant 
librarian. 
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Thereupon  the  following  ensued: 

“Q.  Now,  you  have  mentioned,  Mr.  Ashley,  that  you  first 
met  Mrs.  John  Boyd  Thacher,  I  believe,  in  the  year  1910, 
when  you  went  up  to  Albany  and  packed  the  collection  of 
incunabula? 

“Counsel  for  Plaintiffs:  Your  Honor,  I  objected  to  this 
line  of  questioning  before.  I  don’t  want  to  be  taking  up  the 
time  of  the  Court  by  objections  to  this  line. 

“The  Court:  It  will  be  understood  that  you  are  objecting 
to  this  testimony  about  Albany? 

“Counsel  for  Plaintiffs:  And  what  happened  after  1926. 

“The  Court:  Yes. 

“Counsel  for  Plaintiffs:  And  I  may  have  an  exception  to 
your  Honor’s  ruling? 

“The  Court:  Yes.” 

Thereupon,  over  plaintiffs’  objection  and  excep- 

359  tion,  the  testimony  of  the  witness  on  direct  examina¬ 
tion  continued  in  substance  as  follows: 

After  that  period  Mrs.  John  Boyd  Thacher  visited  the 
Library  of  Congress  on  two  occasions.  One  was  in  1912, 
and  the  other  was  late  in  1916.  I  last  saw  Mrs.  Thacher  in 
her  coffin  when  I  attended  the  funeral  as  the  representative 
of  the  Librarian  of  Congress.  I  was  with  Mrs.  John  Boyd 
Thacher  at  the  time  I  was  packing  the  incunabula,  about  a 
week. 

Looking  at  a  picture  of  Mr.  John  Boyd  Thacher  which 
appears  on  the  frontal  piece  or  one  of  the  frontal  pieces  of 
my  book,  “The  Collection  of  John  Boyd  Thacher,  Number 
1,”  I  see  in  the  scarf  of  Mr.  Thacher  in  the  picture  a  little 
scarf  pin  that  I  now  have  on  my  necktie.  Mrs.  Thacher 
gave  me  that. 

Over  the  objection  and  exception  of  plaintiffs  the  testi¬ 
mony  of  the  witness  continued  in  substance  as  follows: 

Copies  of  this  particular  catalogue  of  mine  were  sent  to 
Mrs.  Thacher  after  it  was  finished.  There  were  several 
copies  of  the  ordinary  edition  and  ten  copies  of  an  edition 
de  luxe,  you  might  call  it. 

360  Thereupon  the  witness  testified  that  he  could 
identify  Defendant’s  Exhibit  29,  whereupon  the  fol¬ 
lowing  ensued: 
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“Counsel  for  Defendant:  We  offer  the  letted  in  evidence, 
if  your  Honor  please,  in  connection  with  the  catalogue  of 
the  collection  from  Mrs.  John  Boyd  Thacher. 

“Counsel  for  Plaintiffs:  I  have  already  stated  at  some 
length  my  reasons  for  objecting  to  it.  Mrs.  Thacher  ex¬ 
pressed  her  ideas  in  this  will.  She  was  intelligent  to  the 
end  of  her  life.  Presumably  she  had  all  the  facts  in  mind 
at  the  time  she  made  her  will. 

“The  Court:  You  don’t  object  on  the  ground'  of  this  being 
a  copy  and  not  the  original? 

“Counsel  for  Plaintiffs:  I  will  waive  that  popt. 

4 4  The  Court :  I  will  let  it  in.  ’ 9 

To  which  ruling  plaintiffs  duly  noted  an  exception. 

Whereupon  Defendant’s  Exhibit  29  was  received  in  evi¬ 
dence  and  read  to  the  jury.  The  paper  so  received  over  the 
objection  and  exception  of  plaintiffs  is  as  follows : 

( Letter  of  Sept .  17,  1915.) 

4  4  The  Ravines, 

Altamont, 

Albany  County,  New  York. 

4 4 My  Dear  Mr.  Putnam: 

4  4  An  unusual  combination  of  interruptions  Ms  made  writ¬ 
ing  impossible  since  I  had  the  great  pleasure  of  holding  in 
my  hands  the  catalogues  last  Saturday  and  revelling  in 
their  completeness  and  beauty.  There  are  so  many  emo¬ 
tions  in  connection  with  this  finished  work  that  it  is  not  easv 
to  let  you  realize  from  my  poor  words  hov?\  wonderfully 
pleased  and  contented  I  am.  You  must  be  and  should  be 
more  than  satisfied  and  all  of  you  who  have  had  a  hand  in 
it  must  be  patting  each  other  on  the  pack  and  ex- 
361  changing  congratulations,  and  you  shpuld  be  very, 
very  proud,  as  I  am  for  you,  of  the  result.  What 
you  speak  of  as  the  ‘ordinary  edition’  is  a  most  extraordi¬ 
nary  fine  edition  and  the  other  volume  in  the  ‘special  full 
leather  binding’  is  the  most  beautiful  book  I  have  ever 
owned.  You  are  extremely  generous  to  offer  ten  copies  in 
all  of  the  edition  de  luxe  and  it  seems  as  though  I  must  be 
mistaken,  yet  I  have  read  your  letter  again.  There  seem 
thus  to  be  five  more  at  my  command — as  I  sent  you  a  list  for 
four  and  had  my  own.  If  Andrew  D.  White  of  Ithaca  has 
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not  received  the  ‘ordinary  edition’  I  would  like  one  of  the 
very  best  sent  with  my1  card — the  other  four  may  be  sent  to 
the  State  Street  house  for  later  thought,  and  if  I  could  have 
ten  in  all  of  the  ‘ordinary  edition’  (three  have  been  sent  and 
I  have  one)  I  should  be  a  happy  person.  I  would  not  be  so 
bold  if  you  had  not  been  so  generous — after  this,  however, 
we  will  never  use  the  word  ‘ordinary.’  I  want  to  keep  ‘the 
first  issued’  quite  by  itself  and  one  in  each  house. 

“Your  second  letter  of  September  15  has  just  come  in 
the  morning’s  mail  a$  I  am  answering  the  first.  ‘ Disap¬ 
pointed  V  I  am  pleased  beyond  measure  and  had  never 
dreamed  of  such  a  success — and  it  should  be  ‘modest’  in  the 
best  sense  since  it  is  the  work  of  a  branch  of  our  govern¬ 
ment  and  chronicles  a  collection  made  by  a  man  who  made 
no  pretentions,  but  always  wanted  and  stood  for  the  best. 
Mr.  Morgan’s  catalogue  was  issued  on  an  entirely  different 
basis — ‘the  best’  that  money  could  produce.  This  is  so 
dignified  and  scholarly — in  fact  perfect  in  its  class. 

“There  was  a  man  here  spending  the  night — who, 
362  not  interested  in  incunabula,  hardly  knowing  the 
word,  just  buried  himself  in  the  volume  and  emerged 
to  be  most  enthusiastic.  I  think  you  will  receive  nothing 
but  praise  and  deserve  it.  Thanking  you  and  all  who 
worked  with  you  most  heartily,  I  am, 

Sincerely  and  gratefullv  yours, 

(S.)  *  EMMA  TREADWELL  THACHER. 

September  17,  1915.” 

Thereupon  the  following  ensued: 

“Q.  I  show  you  Defendant’s  Exhibit  28  for  identifica¬ 
tion,  and  ask  you  whether  you  can  identify  that,  sir,  it  being 
a  photostat. 

“Counsel  for  Plaintiffs:  Just  answer  yes  or  no. 

“A.  Yes. 

“Counsel  for  Defendant:  I  offer  that  in  evidence,  if  your 
Honor  please. 

“Counsel  for  Plaintiffs:  I  make  the  same  objection,  your 
Honor;  and  I  also  point  out  that  these  letters  are  not  ad¬ 
dressed  to  this  particular  witness.  If  they  are  going  to  go 
in,  it  seems  to  me  that  the  defendant  himself  should  put 
them  in.  He  can  really  only  know  through  indirection. 
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“Counsel  for  Defendant:  I  will  be  glad  to  ask  him  if  he 
has  seen  the  letter  and  identifies  it. 

“The  Court:  I  suppose  you  will  admit  thai;  it  was  re¬ 
ceived  by  the  person  to  whom  it  is  addressed? 

“Counsel  for  Plaintiffs:  Yes. 

“The  Court:  I  suppose  it  is  within  my  discretion  as  to 
the  time  when  it  goes  in.  I  will  admit  it  and  give  you  an 
exception.’  ’ 

Defendant’s  Exhibit  28  was  thereupon  received  in  evi¬ 
dence  and  read  to  the  jury. 

The  paper  so  received  over  the  objection  and  ex- 
363  ception  of  plaintiffs  is  as  follows:  j 

“September  21,  1915. 

“Herbert  Putnam,  Esquire, 

Librarian  of  Congress, 

*  Washington,  D.  C. 

“My  Dear  Mr.  Putnam: 

“I  am  in  receipt  of  your  letter  of  the  15th  instant,  and 
more  recently  of  the  catalogue  of  the  John  B<^vd  Thacher 
Collection,  for  both  of  which  please  accept  ipv  heartiest 
thanks. 

“I  am  more  than  delighted  with  the  book,  in  every  way, 
and  think  it  is  one  of  the  most  sumptuous  volumes  I  have 
ever  had  in  hand,  and  one  that  I  shall  prize  mos;t  highly,  for 
many  reasons. 

“First  because  it  is  the  collection  of  my  late  LTnele,  and 
then  because  it  represents  such  careful  labor  of  yourself 
and  associates  for  so  long  a  time  in  its  preparation.  You 
all  may  well  be  proud  of  such  a  beautiful  pipee  of  work, 
which  in  itself  is  worthy  of  the  foremost  pla^e  in  any  li¬ 
brary. 

“Indeed  I  do  approve  of  it  most  highly,  and  congratulate 
you  sincerely  upon  it. 

Yerv  sincerely  yours, 

GEORGE  CURTIS  TREADWELL.” 

Thereupon  the  testimony  of  the  witness  on  direct  exami¬ 
nation  continued  in  substance  as  follows: 

I  recall  that  sometime  in  November  certain  experts  who 
have  testified  in  this  case  for  the  plaintiffs  visited  the  Li- 

18— 5728a 
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brary  of  Congress.  Mr.  Yaras  brought  the  party  there  in 
the  morning;  and  there  were  four  persons  with  him,  three 
gentlemen  and  a  lady.  They  arrived  about  nine-thirty.  I 
took  them  immediately  into  the  room  where  the  collections 
were,  and  took  pains  to  notify  you  that  they  were 

364  there. 

That  was  pursuant  to  instructions  by  counsel  for 
defendant.  Counsel  for  defendant  came  down  there  and 
they  got  to  work  shortly  thereafter.  It  was  in  the  neigh¬ 
borhood  of  fifteen  minutes  after  ten  that  they  started  real 
work.  They  stopped  working  at  about  twelve-thirty,  and 
the  four  assembled  at  about  one-thirty.  My  diary  entry 
says  they  left  “After  3:40.”  I  was  there  during  practi¬ 
cally  all  of  the  time  that  they  were  working. 

They  asked  for  some  of  the  portfolios  containing  the 
autographs  referring  to  the  French  Revolution  and  the 
European  notables;  and  those  were  got  out  of  the  safe  for 
them  and  turned  over  for  them  to  examine. 

Thev  also  asked  for  a  number  of  the  Americana;  and  a 
couple  of  the  cases  were  opened  up,  and  they  were  free  to 
go  and  look  on  the  bookshelves  and  take  them  off  and  look 
at  them  and  put  them  back. 

Thereupon  the  following  ensued: 

“Q.  Take,  for  example,  the  material  on  which  Professor 
Bourne’s  catalogue  was  based.  What,  if  any,  examination 
did  they  make  of  the  material  in  that,  that  you  have  per¬ 
sonal  knowledge  of? 

“Counsel  for  Plaintiffs:  I  object  to  assuming  the  exist¬ 
ence  of  a  catalogue  which  has  not  been  shown  in  evidence. 

“The  Court:  He  is  asking  about  the  material  that  they 
examined. 

“Counsel  for  Plaintiffs:  But  this  book  was  not  put  in 
evidence. 

“Counsel  for  Defendant:  It  was  existing  then. 

“Counsel  for  Plaintiffs:  In  evidence,  not  in  existence.  It 
has  only  been  marked  for  identification.  If  Mr.  Fihellv 

wants  to  assume  a  question - 

“The  Court:  I  think  it  is  a  reasonable  question. 

365  I  will  permit  it. 

“Counsel  for  Plaintiffs:  May  I  make  this  sugges¬ 
tion?  If  Mr.  Fihelly  wants  to  assume  a  question,  couldn’t 
he  just  have  it  put  in  evidence? 
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“The  Court:  He  could,  if  he  is  willing  to  takje  that  initia¬ 
tive.  I  don’t  know  whether  he  wants  to  or  not.  j 

“Counsel  for  Defendant:  Will  you  answer  the  question, 
Mr.  Ashley  I  j 

“Counsel  for  Plaintiffs:  May  I  have  an  exception  to 
your  Honor’s  ruling? 

“The  Court:  Yes.  I 

“A.  They  or  some  of  them  examined  the  autograph 
material  in  the  portfolios.  The  portfolios  were  opened. 
One  would  take  one  portfolio  and  another  another;  and 
they  would  turn  over  the  leaves,  and  sometimes  examine 
one  more  carefully;  and  I  think  in  the  course  of  the  after¬ 
noon  they  went  all  through  practically  all  of  the  port¬ 
folios — morning  and  afternoon,  I  should  say.” 

Thereupon  the  testimony  of  the  witness  continued  in  sub¬ 
stance  as  follows : 

One  of  those  experts  was  Miss  Clizbee,  who  testified  here 

yesterday.  She  returned  to  the  Library  thfe  day  before 

vesterdav  and  made  a  further  examination. 

*  •/ 

I  am  fairly  well  familiar  with  the  physical  blace  disposi¬ 
tion  of  the  John  Boyd  Thacher  collection  since  1914,  when 
it  entered  the  Library  and  the  first  part  of  the  collection 
in  1910. 

Thereupon  the  following  ensued: 

Q.  When,  if  ever,  was  the  entire  collection  put  in  any 
single  room,  if  it  was  ever  put  there,  sir? 

366  “Counsel  for  Plaintiffs:  Your  Horjor,  I  have  a 

continuing  objection  to  that. 

“The  Court:  Yes.” 

Thereupon  the  witness  answered  over  the  objection  and 
exception  of  plaintiffs:  j 

“A.  In  the  week  that  ended  on  March  25,  1930.” 

Whereupon  the  testimony  of  the  witness  continued  in 
susbtance  as  follows: 

I  recall  a  visit  of  counsel  in  this  case  to  the  Library  of 
Congress  on  May  13, 1930.  All  of  that  collection  was  in  the 
John  Boyd  Thacher  room  at  that  time,  (over  the  continuing 
objection  and  exception  of  plaintiffs). 
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I  first  saw  Mr.  Williams  and  Mr.  Yaras  on  that  date,  in 
the  office  of  the  Librarian.  From  there  the  librarian  went 
with  them  and  Mr.  Roberts  and  myself  to  the  Thacher 
room,  and  went  inside.  He  said  that  all  the  collection  was 
here  in  this  room.  Then  he  excused  himself  and  went  to 
attend  to  another  engagement  that  he  had. 

Mr.  Williams  requested  to  be  shown  the  various  portions 
of  the  Library  that  had  been  visited  by  Colonel  Treadwell 
and  Mr.  Yaras  in  August,  1929.  And  both  of  us  went  with 
him  and  Mr.  Yaras  to  the  rare  book  room  and  to  the  manu¬ 
script  division.  And  then  we  went  out  into  the  exhibition 
hall,  the  general  manuscript  division;  and  there  Mr.  Yaras 
remembered,  when  he  saw  the  Harkness  collection,  that  he 
had  been  mistaken  downstairs  at  the  interview  with  the 
Librarian  in  referring  to  the  Widener  collection,  which 

the  Librarv  had  had. 

* 

And  then  we  went  on  down  to  the  room  where  the  collec¬ 
tion  is,  then  was;  and  they  stayed,  I  should  suppose,  the 
greater  part  of  an  hour. 

367  They  or  one  of  them  asked  to  see  Mrs.  Thacher ’s 

% 

correspondence  that  we  had;  and  they  took  it  and 
looked  over  it  until  about  half  past  twelve.  There  were 
between  65  and  69  letters.  Mr.  Yaras  took  each  letter  and 
looked  at  it  and  handed  it  across  the  table  to  Mr.  Williams. 
About  12:30,  Mr.  Williams  went  away.  Then  both  went 
away.  But  Mr.  Yaras  came  back  in  the  afternoon  about 
half  past  two;  and  he  was  there  for  perhaps  half  an  hour 
or  so;  and  left  with  me  an  order  to  have  sent  to  him  at 
Albany  photostat  copies  of  a  considerable  number  of  those 
letters.  Those  copies  were  sent  in  the  next  few  days. 

These  other  two  catalogues,  that  is,  volumes  2  and  3, 
were  actually  sent  to  the  printer,  as  follows: 

A  copy  of  Volume  2  was  sent  on  October  3,  1930;  copy  of 
the  other  volume  was  sent  about  October  6,  1930.  I  was 
present  in  the  Library  of  Congress  in  August  of  this  year 
when  counsel  again  visited  the  Library.  They  also  saw  the 
John  Boyd  Thacher  room  on  that  day. 

Thereupon  the  following  ensued : 

“Q.  Now,  Mr.  Ashley,  if  a  collection  is  left  to  the  Library 
without  any  conditions  whatsoever  attached  to  it,  state  just 
what  happens  in  the  way  of  administration  as  to  the  treat¬ 
ment  of  those  particular  items  in  the  collection. 
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“ Counsel  for  Plaintiffs:  Your  Honor,  I  object  to  that 
question  as  hypothetical  and  not  based  on  any  evidence 
here,  and  as  irrelevant  to  the  issues.  This  controversy  is 
as  to  what  happened  when  there  are  conditions  attached, 
and  whether  or  not  those  conditions  were  complied  with. 
I  don’t  see  what  relevancy  it  has  to  show  what  has  been  the 
practice  when  no  conditions  are  attached. 

“The  Court:  How  much  of  that  did  you  go  into  in 

368  your  case? 

“Counsel  for  Plaintiffs:  I  didn’t  go  into  it  at  all. 
When  Mr.  Fihelly  tried  to  go  into  it  on  cross-examination, 
I  objected ;  and  the  objection  was  sustained. 

“The  Court:  Is  that  correct,  Mr.  Fihelly? 

“Counsel  for  Defendant:  I  think  it  was  sustained  on  the 
ground  that  it  was  a  part  of  our  case  rather  than  a  part  of 
the  cross-examination. 

“The  Court:  Your  recollection  is  that  he  did  not  go  into 

anything  to  which  this  would  be  a  reply? 

“Counsel  for  Defendant:  Here  is  our  theory  of  it,  if 

your  Honor  please:  We  have  stated  our  theory  of  the  case; 

and  I  think  if  we  can  show  bv  contrast  the  different  treat- 

* 

ment  which  this  particular  collection  received,  I  think  that 
is  an  indication  or  a  guide  which  may  assist  the  jury  in 
their  deliberation  in  reaching  a  decision  in  this  case.  Our 
theory  of  the  case  is  that  the  collection  was  kept  in  integral 
component  parts,  and  was  not  confused  with  jffher  books  as 
it  would  have  been  if  the  conditions  had  nbt  been  there. 
They  would  have  been  disbursed  with  the  other  four  million 
books  in  the  Library.  I  think  it  is  competent  and  relevant 
evidence. 

“The  Court:  May  I  have  the  question  again? 

(The  reporter  read  the  pending  question  as  follows:) 

“Q.  Now,  Mr.  Ashley,  if  a  collection  is  left  p  the  Library 
without  any  conditions  whatsoever  attached  p  it,  state  just 
what  happens  in  the  way  of  administration  as  to  the  treat¬ 
ment  of  those  particular  items  in  the  collection. 

“The  Court:  Suppose  you  left  out  ‘without  any  condi¬ 
tions  attached  to  it,’  Mr.  Fihelly.  Would  that  question 
answer  your  purpose? 

369  “Counsel  for  Defendant:  I  think  it  would. 

“The  Court:  Now,  what  is  the  objection  to  that? 
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“Counsel  for  Defendant:  That  is  my  real  question,  if 
your  Honor  please. 

“The  Court:  As  I  understand,  he  now  wants  to  show 
how  they  treat  ordinary  accessions. 

“Counsel  for  Defendant:  That  is  true. 

“Counsel  for  Plaintiffs:  As  I  say,  the  question  is  how 
they  treated  this  accession,  as  to  which  they  were  limited 
bv  the  terms  of  Mrs.  Thacher’s  will;  not  how  they  treated 
ordinary  accessions. 

“The  Court:  I  can  see  that  it  might  help  a  little  if  they 
are  told  what  the  ordinary  practice  was  of  treating  books 
that  were  acquired  ordinarily. 

“Counsel  for  Plaintiffs:  May  I  have  an  exception  to  your 
Honor’s  ruling? 

“The  Court:  Yes. 

“Now,  reframe  your  question  so  that  there  won’t  be 
any  objection  to  it  on  that  ground. 

“Q.  If  a  collection  is  left  to  the  Library,  in  other  words, 
if  it  is  about  to  be  taken  in  as  a  part  of  your  mass  of  books, 
how  is  it  treated,  sir?  A.  Well,  the  collection  is  received, 
and  counted,  and  a  record  kept  of  the  number  of  volumes ; 
and  the  books  are  stamped  on  the  back  of  the  title  page 
with  an  indication  as  to  the  source  from  which  they  came. 
And  then  thev  are  sent  to  the  classification  division,  which 
examines  each  book,  looks  in  it  and  sees  what  it  is  about, 
and  classifies  it.’  And,  if  it  is  a  miscellaneous  collection,  it 
might  contain  anything.  One  book  might  be  a  Bible  and 
another  book  a  medical  book  and  another  one  a  law  book 
and  so  on  all  through  the  whole  field  of  literature. 
370  “Symbols  are  assigned,  indicating  the  particular 
class  to  which  the  book  belongs.  And  after  they 
have  been  catalogued  and  book-plated  and  labeled  and  the 
classification  number  put  on  the  book  plate  and  on  the 
back  of  the  book  and  the  label,  and  on  the  back  of  the  title 
page  in  pencil,  they  go  to  the  catalogue  division,  where  they 
are  carefully  catalogued.  And  then,  being  ready  for  the 
shelves,  they  are  sent  to  whatever  parts  of  the  building 
the  other  books  to  which  the  particular  book  in  question 
belongs  are  located. 

“Q.  By  ‘book  plates’  state  whether  or  not  you  mean  a 
Library  of  Congress  book  plate?  A.  A  Library  of  Congress 
book  plate. 
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“Q.  And  the  collection  then  eventually,  after  it  has  gone 
through  that  treatment,  is  disintegrated  and  reaches  the 
different  parts  of  the  Library  to  which  it  belongs?  A.  Yes. 

The  further  testimony  of  the  witness  in  response  to  ex¬ 
amination  by  counsel  for  defendant  was  in  substance  as 
follows : 

I  know  that  in  the  case  of  incunabula  and  some  of  the 
other  books  that  came  in  1910  there  was  put  in  each  of 
them  a  Library  book  plate  with  the  accession  number  on 
the  book  plate  and  the  words  printed  or  engraved  on  the 
book  plate  ‘The  John  Boyd  Thacher  Collection 

And  then  in  addition  Mrs.  Thacher,  after  quite  a  little 
correspondence  and  study,  ordered  from  Tiffany’s  in  New 
York  City  a  make  of  book  plate,  a  book  plate  about  two  and 
a  half  inches  wide  and  two  inches  long,  larger  than  our 
book  plate. 

They  are  all  the  same  in  the  incunabula.  These  gentle¬ 
men  have  seen  one  of  them  in  the  roon}.  There  were 
371  a  few  extra  copies  of  the  book  plates  sent.  They 
were  received  from  Albany  in  the  spring  of  1913. 
Mrs.  John  Boyd  Thacher  never  sent  any  other  book  plates 
after  that. 

We  have  a  letter  from  her  written  in  January,  1921,  at  the 
time  she  was  sending  the  French  Revolutionary  books,  ask¬ 
ing  the  question,  “Should  I  not  now  order  book  plates  for 
this  collection  as  I  did  for  the  incunabula?”  She  never 
sent  those  book  plates  to  my  knowledge. 

The  Library  of  Congress  Building  is  a  fiile-proof  build¬ 
ing.  There  is  a  force  of  watchmen  staying  in  the  building 
all  the  24  hours.  Throughout  the  night  they  patrol  the 
building.  There  never  has  been  a  fire  in  so  far  as  I 
know.  I  have  been  there  31  years.  I 

As  to  the  fireproof  structure  of  the  John  JBoyd  Thacher 
room :  The  under  floor  is  made  of  brick  arcjied  from  steel 
beam  to  steel  beam,  and  that  is  covered  qver  with  con¬ 
crete,  and  then  on  top  of  that  is  laid  an  oak  floor.  And  up 
above  in  the  ceiling  there  are  other  arches  covered  over 
on  the  under  side  with  plaster  and  decoration.  And  the 
room  is  surrounded  on  the  west  side  by  a  stone  wall  of 
the  building,  and  on  the  east  side  by  the  brick  wall  of  the 
corridor,  on  the  north  side  by  the  brick  wall  ^hat  separates 
the  map  division  pavilion  from  this  room,  and  on  the  south 
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side  by  a  partition  which  separates  it  from  the  librarian’s 
private  office. 

Other  than  the  partition  between  the  librarian’s  private 

office  and  that  room,  I  would  consider  that  the  other  walls, 

floors,  and  ceilings,  are  of  fire-proof  structure. 

In  1929  the  French  Revolutionary  books  were  in  cases 

•/ 

in  the  adjoining  manuscript  division  on  the  second  floor. 

372  (Two  unmarked  photographs  were  shown  to  the 
witness.) 

These  are  two  pictures  of  the  French  Revolutionary 
books.  Well,  prior  to  some  day  in  the  week  ending  March 
25,  1930,  they  were  in  this  location  for  some  years  back. 

No  other  books  were  put  in  the  cases  with  these.  They 
were  not  confused  with  anv  kind  of  other  articles  in  the 
Librarv.  Thev  were  kept  by  themselves  in  those  cases. 

ftr  «  Aft/ 

Thereupon  the  following  ensued: 

“Counsel  for  Defendant :  We  offer  these  in  evidence,  may 
it  please  your  Honor. 

“Counsel  for  Plaintiffs:  I  think  first  that  it  ought  to  be 
shown  when  those  photographs  were  taken. 

“Counsel  for  Defendant:  If  your  Honor  please,  I  do  not 
think  that  the  element  of  time  has  anything  to  do  with  it, 
if  it  represents  to  him  a  reproduction  of  the  books  in  the 
cases  during  that  period  of  time. 

“Counsel  for  Plaintiffs:  I  think  that  the  time  the  photo¬ 
graphs  were  taken  should  be  shown,  your  Honor. 

“Counsel  for  Defehdant :  Well,  I  will  go  back  and  do  that. 
“The  Court:  I  think  that  they  are  admissible  now,  but 
if  you  w^ant  to  go  back,  all  right. 

“Counsel  for  Plaintiffs:  All  right. 

“Counsel  for  Defendant:  If  you  want  to  know  the  time, 

I  can  go  back  and  bring  it  out.  If  you  want  me  to  do  that, 

I  will  trv  to  do  it. 

* 

“The  Court:  If  Mr.  Ashlev  knows  when  thev  vrere  taken. 

ft' 

“Q.  Do  you  know  wffien  they  were  taken?  A.  I  do  not. 

373  “Counsel  for  Defendant:  May  they  be  introduced 
in  evidence,  if  your  Honor  please? 

“The  Court:  Very  well. 

Thereupon,  over  the  objection  and  exception  of  plain¬ 
tiffs,  the  photographs  above  referred  to  were  introduced  in 
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evidence,  but  not  handed  to  the  Reporter  for  marking. 
They  are  part  of  this  Bill  of  Exceptions,  Appendix  T. 

Thereupon  the  testimony  continued  in  sulfstance  as  fol¬ 
lows: 

I  recall  receiving  a  very  distinguished  librarian,  Dr. 
Hill.  He  stated  to  me  that  he  wanted  to  see  tlhe  John  Bovd 
Thacher  collection.  I  took  him  in  there.  He  stayed  there 
about  half  an  hour.  He  said,  ‘ 4  This  is  a  ^rery  beautiful 
room,  very  appropriate.’ ’ 

Thereupon  the  following  ensued: 

‘ 4 Counsel  for  Plaintiffs:  I  submitted  to  your  Honor  last 
night  a  number  of  cases  on  special  findings  in  connection 
with  the  general  verdict,  and  I  understood  th&t  your  Honor 
suggested  that  I  propose  some  special  findings  (handing 
a  paper  to  the  Court).” 

The  paper  handed  to  the  Court  is  as  follows : 

“Proposed  Special  Issues  to  be  Submitted  to  the  Jury. 

“1.  Were  the  books,  pamphlets,  autographs,  autograph 
letters  and  documents  comprising  the  Collection,  be¬ 
queathed  by  the  Fifth  paragraph  of  Emma  Treadwell 
Thacher ’s  will,  fully  and  faithfully  kept  together  on  and  be¬ 
fore  September  6,  1929? 

“ 2 .  Were  the  said  books,  pamphlets,  autographs  and 
autograph  letters  fully  and  faithfully  kept  together  and 
maintained  as  an  entire  collection  on  and  before  September 
6,  1929? 

374  “3.  Were  the  said  books,  pamphlet^,  autographs, 

autograph  letters  and  documents  fully  and  faithfully 
kept  together  and  maintained  as  an  entire  collection  always 
known  and  designated  as  the  “Collection  of  John  Boyd 
Thacher”  on  and  before  September  6,  1929? 

“4.  Were  all  possible  precautions  necessary  for  the 
safety  and  preservation  of  said  books,  parpphlets,  auto¬ 
graphs,  autograph  letters  and  documents  fully  and  faith¬ 
fully  applied  and  observed  by  the  propel  officials  and 
representatives  of  the  United  States  of  America  at  all 
times  before  September  6,  1929? 

“5.  Had  a  catalogue  of  said  books,  pamphlets,  auto¬ 
graphs,  autograph  letters  and  documents,  ot^ler  than  those 
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of  which  a  satisfactory  catalogue  had  been  prepared  and 
published  during  Emma  Treadwell  Thacher ’s  lifetime, 
being  fully  and  faithfully  commenced  in  due  time  before 
September  6,  1929? 

“6.  On  and  before  September  6,  1929,  had  a  catalogue  of 
said  books,  pamphlets,  autographs,  autograph  letters  and 
documents,  other  than  those  of  which  a  satisfactory  cata- 
logue  had  been  prepared  and  published  during  Mrs. 
Thacher’s  lifetime,  been  fully  and  faithfully  prosecuted 
with  proper  speed  and  diligence,  having  regard  to  the 
nature  of  the  task,  the  amount  of  work  involved  and  the 
necessity  of  seeking  and  employing  specially  trained  as¬ 
sistants  thereon? 

“7.  On  and  before  September  6,  1929  was  the  catalogue 
of  said  books,  pamphlets,  autographs,  autograph  letters 
and  documents  being  fully  and  faithfully  prosecuted  with 
proper  speed  and  diligence,  having  regard  to  the  nature  of 
the  task,  the  amount  of  work  involved  and  the  necessity  of 
seeking  and  employing  specially  trained  assistants 
375  thereon? 

“8.  How  long  a  period  of  time  was  a  reasonable 
time  for  the  full  and  faithful  preparation  of  a  catalogue  of 
said  books,  pamphlets,  autographs,  autograph  letters  and 
documents,  other  than  those  of  which  a  satisfactory  cata¬ 
logue  had  been  prepared  and  published  during  Mrs.  Thach¬ 
er’s  lifetime,  for  submission  to  the  executors  for  their  ap¬ 
proval  ? 

“9.  If  vour  verdict  on  anv  of  the  foregoing  issues  is  for 
the  plaintiffs,  what  are  plaintiffs’  damages  by  reason  of  the 
defendant’s  detention  of  the  goods? 

“ Stipulated — one  cent.” 

Thereupon  the  witness  Ashley  identified  two  photographs 
which  were  previously  shown  him  of  the  John  Boyd  Thacher 
French  Revolutionary  books,  and  the  photographs  referred 
to  were  marked  respectively  as  Defendant’s  Exhibits  38 
and  39. 

Whereupon  Defendant’s  Exhibits  38  and  39  were  re¬ 
ceived  in  evidence  over  the  objection  and  exception  of  plain¬ 
tiffs  (Appendix  T). 

Whereupon  Defendant’s  Exhibit  19  for  identification  was 
received  in  evidence.  It  is  Volume  One  “The  Thacher  Col¬ 
lection  of  Incunabula.”  It  is  incorporated  by  reference  as 
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part  of  this  Bill  of  Exceptions  and  is  noted  iik  a  memoran¬ 
dum  (Appendix  M). 

Thereupon  the  witness  identified  Defendant's  Exhibit  36 
as  the  autograph  catalogue  which  was  prepared  under  his 
supervision,  after  September  6,  1929.  The  Exhibit  was  of¬ 
fered  in  evidence  and  counsel  renewed  his  objection  that  the 
evidence  tended  to  show  the  situation  after  the  demand  was 
made.  But  the  Court  overruled  the  objection  and  an 

376  exception  was  duly  noted  for  the  plaintiffs.  The  evi¬ 
dence  so  received,  Volume  2  of  the  catalogue,  is  in¬ 
corporated  by  reference  in  this  Bill  of  Exceptions  and  is 
noted  in  a  memorandum,  Appendix  U. 

Thereupon,  on  cross-examination  by  counsel  for  plain¬ 
tiffs,  the  witness  gave  in  substance  the  following  testimony: 

With  reference  to  the  interview  I  had  with  counsel  for 
plaintiff  on  August  18,  1931,  I  knew  at  that  rime  that  this 
lawsuit  was  pending.  In  fact,  I  had  attended  the  taking  of 
Colonel  Treadwell’s  deposition  at  Altamont  only  a  couple 
of  weeks  before. 

There  is  a  main  reading  room  in  the  Library  building. 
In  this  reading  room  there  are  a  number  of  cards,  catalogues 
of  items  in  the  Library,  which  cards  which  are  placed  in 
various  shelves,  and  those  shelves  are  around  the  reading 
room, — our  main  catalogue,  our  big  card  catalogue. 

Prior  to  September  6,  1929,  many  of  the  same  Americana 
books  represented  on  cards  were  in  our  main  card  catalogue 
in  our  main  reading  room.  Those  were  book^  that  we  had 
separate  and  apart  from  Mr.  Thacher’s  bequest.  Those 
cards  contain  some  indication  of  the  location  of  the  particu¬ 
lar  book  in  the  Library  building.  The  indication  which  was 
on  the  cards  would  not  be  an  indication  to  Dr.  Rich- 

377  ardson’s  office  or  Room  F-3  or  anv  plhce  where  anv 
item  of  the  Thacher  collection  was  located.  And  the 

same  is  true  of  the  French  Revolutionary  books  and  pamph¬ 
lets — except  in  so  far  as  there  were  duplicates  which  we 
already  had  in  our  collection,  in  so  far  as  thbse  duplicates 
were  represented  in  the  card  catalogue,  there  was  no  card 
which  gave  an  indication  of  a  French  Revolutionary  book 
in  the  Thacher  collection.  That  is  also  true  a&  to  the  manu¬ 
scripts  relating  to  the  French  Revolution  which  had  been 
bequeathed  by  Mrs.  Thacher.  We  have  no  caifds  in  the  pub- 
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lie  catalogue  for  these  manuscripts.  That  also  applies  to 
European  rulers. 

So,  except  in  regard  to  the  incunabula,  any  person  going 

into  the  main  reading  room  and  attempting  to  locate  any 

book  there  would  not  find  any  book  in  that  card  catalogue 

which  had  been  bequeathed  by  Mrs.  Thacher.  That  is  true 

of  the  Americana  and  the  French  Revolutionary  books. 

* 

Now,  prior  to  September  6,  1929,  there  was  no  single  in¬ 
dex,  volume,  or  document  which  showed  the  location  in  the 
Library  building  of  the  various  items  bequeathed  by  Mrs. 
Thacher,  the  various  individual  items,  whether  manuscript 
of  French  Revolutionary  book. 

There  was  none  in  the  public  catalogue.  There  was  no 
such  document  in  my  possession.  But  the  Accessions  Di¬ 
vision  had  this  record  of  them  all. 

The  public  is  admitted  to  the  Accessions  Division  on 

special  request  to  see  some  particular  book.  The  record  in 

the  Accessions  Division  consists  of  cards  in  which  the  items 

coming  into  the  Library  are  itemized  when  they  arrive.  It 

is  kept  on  individual  cards  filed  alphabetically.  It  is 

378  not  generally  a  public  room.  It  is  a  working  room 

of  the  Librarv.  Those  cards  would  show  that  the 

* 

books  are  in  the  Thacher  collection  but  they  would  not  show 
the  location  in  the  Library  building.  I  don’t  think  there 
are  four  million  of  those  cards  but  there  are  a  good  many 
hundred  thousand. 

But  it  was  not  an  index  of  the  Thacher  collection.  The 
cards  did  not  show  “Thacher  Collection.”  It  shows  the 
author  and  title  and  other  data. 

I  have  testified  that  I  was  in  charge  of  the  Thacher  col¬ 
lection  more  or  less  from  the  time  it  originally  came  to  the 
Library  except  for  the  manuscripts. 

Thereupon  counsel  for  plaintiffs  made  the  following  state¬ 
ment  : 

“Your  Honor,  may  I  state  for  the  record  that  in  going 
into  events  which  took  place  after  September  6, 1929, 1  in  no 
respect  waive  my  previous  objections.  But  the  other  side 
has  gone  into  that,  and  I  want  to  present - 

“The  Court:  It  will  be  so  understood.” 

Thereupon,  pursuant  to  further  cross-examination  by 
counsel  for  plaintiffs,  the  witness  testified  in  substance  as 
follows: 
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Since  March  25,  1930,  when  the  rest  of  the  material  was 
moved  down  to  Dr.  Richardson’s  office  in  Room  F-3,  it  has 
been  my  duty,  if  any  person  came  to  see  any  item  of  the  col¬ 
lection,  to  take  that  person  to  Room  F-3  and  get  it  out. 

As  to  about  how  many  visitors  there  have  b^en  to  see  the 
incunabula  in  the  Thacher  collection  since  it  has  been  under 
my  charge,  how  many  per  year,  I  don’t  know  that  I  could 
say.  It  varies  like  anything  else.  There  mi^ht  be  a  week 
or  so  when  there  is  none.  There  might  be  a  day 

379  when  there  would  be  two  or  three.  Pebple  from  the 
universities  here  are  more  frequent  in  making  those 

requests  than  any  other  class  of  people.  But  they  do  come 
from  other  cities. 

I  don’t  think  I  said  on  the  interview  of  August  18,  1931, 
that  visitors  come  at  the  rate  of  about  one  a  month.  I  don’t 
know  how  many  visitors  there  have  been  to  see  the  French 
Revolutionary  autographs  and  manuscripts  during  that 
period.  I  cannot  recall  that  I  could  not  recall  any  of  them 
at  the  time  I  talked  to  counsel  for  plaintiffs  on  August  18, 
1931.  But  there  may  have  been  some.  If  anybody  wanted 
to  see  the  autographs  I  would  send  for  somebody  from  the 
manuscripts  division  or  somebody  who  had  had  special  con¬ 
nection  with  that  collection. 

But  I  cannot  recall  at  the  present  time  any  person  ever 
coming  to  see  the  French  Revolutionary  autographs,  except 
counsel  for  plaintiffs. 

I  got  back  from  my  vacation  in  the  summer  of  1929  on 
September  16th.  I  at  once  prepared  this  memorandum 
which  is  Plaintiff’s  Exhibit  10,  entitled  “Location  of  the 
Thacher  Material”  on  September  16th,  1929.  I  said  in  my 
original  testimony  that  I  prepared  that  for  the  use  of  per¬ 
sons  interested.  That  included  Dr.  Putnam.  He  was  in¬ 
terested.  And  Mr.  Roberts.  He  was  interested. 

They  told  me  at  the  time  that  this  demand  hhd  been  made 
* 

for  the  return  of  the  collection  on  the  ground  that  the  con¬ 
ditions  had  not  been  complied  with. 

The  usual  method  of  indicating  the  books  Of  a  collection 
which  went  in  a  library  was  to  put  in  a  book  plate  which 
showed  the  name  of  the  donor  or  name  of  the  Collection  and 
also  the  name  of  the  library.  That  is  the  general 

380  practice  in  case  of  a  collection  that  i^  given,  espe¬ 
cially  without  any  conditions. 
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Thereupon  two  books  marked  for  identification  Plain¬ 
tiffs’  Exhibit  34,  and  tivo  other  books  marked  for  identifica¬ 
tion  Plaintiffs’  Exhibit  35  were  identified  by  the  witness  as 
from  the  Thacher  Collection  and  examined  by  the  witness. 
He  thereupon  testified  that  he  did  not  find  any  book  plate  in 
these  books  indicating  that  the  books  are  in  the  John  Boyd 
Thacher  collection;  that  he  didn’t  find  any  book  plate  in 
them.  They  have  been  under  lock  and  key  ever  since  they 
have  been  in  the  Library. 

Thereupon  the  witness  examined  books  marked  for 
identification  Plaintiffs’  Exhibit  No.  36  and  identified  them 
as  from  the  Thacher  Collection.  Thereupon  he  testified 
that  there  is  a  book  plate  in  one  (indicating).  There  is  the 
name  of  “Bienfou”  in  it.  Those  books  are  from  the 
Thacher  collection.  But  they  have  a  book  plate  of  another 
man  long  since  dead. 

“Mr.  Williams:  Plaintiffs’  Exhibits  34,  35,  and  36  for 
identification  are  offered  in  evidence. 

“Mr.  Fihelly:  No  objection. 

“The  Court:  They  will  be  received.” 

(Whereupon  Plaintiffs’  Exhibits  34,  35,  and  36  were 
received  in  evidence.) 

They  are  incorporated  by  reference  as  part  of  this  Bill  of 
Exceptions  and  are  noted  in  a  memorandum  Appendix  W. 

Thereupon,  pursuant  to  further  cross-examination  by 
counsel  for  plaintiffs,  the  witness  testified  in  substance  as 
follows : 

I  know  of  none  of  the  French  books  which  have  John 
Boyd  Thacher  library  book  plates  in  them.  That  is  neces¬ 
sarily  true  of  the  period  between  1927  and  1929,  of 
381  course.  None  were  put  in  and  then  taken  out. 

A  young  lady  named  Miss  Ann  L.  Shiley  assisted 
me  in  the  preparation  of  the  catalogue  which  is  Plaintiffs’ 
Exhibit  36.  She  was  working  in  the  Library  during  the 
period  between  1927  and  1929.  Two  other  young  ladies 
assisted  Miss  Shiley. 

I  said  in  my  .direct  testimony  that  the  work  of  preparing 
the  cards  for  that  catalogue  was  commenced  in  May,  1930. 
That  was  by  Miss  Shiley  and  the  other  two.  On  the  whole 

thev  did  most  of  the  work  and  I  confined  myself  to  super- 

♦ 
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vision.  They  are  paid  pretty  good  salaries — $s|,600  up  to 
$3,100  a  year,  but  small  compared  with  the  salaries  of  the 
executives  of  the  Library. 

Mrs.  Gertrude  McCormick  did  a  great  deal  of  the  work 
for  us  on  this  other  catalogue  which  I  prepared.  I  do  not 
know  when  she  commenced  her  work  on  that  but  it  was 
after  September  6,  1929.  I  don’t  know  how  long  Mrs.  Mc¬ 
Cormick  had  been  in  the  Library.  Miss  Shiley  ajnd  her  two 
assistants  worked  continuously  on  that  from  (May,  1930. 
I  don’t  think  they  did  anything  else.  I  think  they  put  in 
all  their  time  on  it  until  when  it  went  to  the  printer,  until 
October.  It  wTas  prepared  for  the  printer  within  a  period 
of  five  or  six  months. 

There  is  a  distinction  between  a  check  list,  4nd  a  cata¬ 
logue.  A  check  list  is  just  a  list  of  books  with  names  and 
titles  and  dates  of  publication.  It  is  an  identifying  list  to 
be  used  in  checking.  A  catalogue  is  supposed  1|o  be  a  tool 
to  be  used  by  research  students  and  persons  interested  in 
the  rarity  of  the  book,  the  form  of  the  book.  There  is  a 
well-recognized  distinction  between  a  check  list  and  a 
catalogue. 

Thereupon  the  following  ensued: 

% 

382  “Q.  Now,  I  show  you  the  entries,  “Apianus 

Petrus,”  on  pages  82  to  83  of  the  early  Americana 
catalogue,  Plaintiff’s  Exhibit  Number  26.  Will  !vou  explain 
to  the  jury  what  those  items  are  in  addition  to  tjhe  material 
that  would  be  in  a  check  list? 

“The  Court:  May  I  speak  to  counsel  for  a  moment? 


(Whereupon  the  following  proceedings  were 


had  at  the 


bench  in  low  tones  out  of  hearing  of  the  jury:) 

“The  Court:  What  is  the  purpose  of  this  question? 
“Counsel  for  Plaintiffs:  To  show  whether  the  catalog 
was  adequate. 


“The  Court:  Have  you  the  plan  which  was  submitted? 


“Counsel  for  Plaintiffs:  We  didn’t  submit]  any  plan. 
These  are  sample  pages  that  were  prepared  after  Sep¬ 
tember  6th. 

“The  Court:  I  would  like  to  see  them.  Did  your  client 
ever  express  dissatisfaction  with  those  sample  pages? 
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4  ‘  Counsel  for  Plaintiffs :  They  silently  withheld  approval. 

“The  Court:  They  didn’t  approve  them? 

“Counsel  for  Plaintiffs:  They  didn’t  approve  them. 

“The  Court.:  Well,  I  am  inclined  to  say  as  a  matter  of 
law  that  no  time  ran  after  that  refusal  to  approve  or  ex¬ 
press  disapproval. 

“Counsel  for  Plaintiffs:  This  scheme  was  sent  to  the 
executors,  and  they  had  not  changed  from  their  position. 

“The  Court:  They  had  nothing  to  say.  They  were 
standing  pat. 

“Counsel  for  Plaintiffs:  Yes. 

383  “The  Court:  Then  I  think  they  stood  pat  on  that 
one  issue. 

“Counsel  for  Plaintiffs:  I  would  call  your  Honor’s  at¬ 
tention  to  the  fact  that  these  three  pages  had  been  put  in 
evidence.  If  that  scheme  was  not  put  in  evidence,  I  would 
not  ask  these  questions  that  I  am  asking  now.  But  Mr. 
Fihelly  (counsel  for  defendant)  did  not  confine  himself  to 
these  three  pages. 

“The  Court:  If  you  are  going  to  spend  time  on  that,  we 
will  go  on  here  indefinitelv.  I  don’t  see  the  relevancv  in 
this  ease  whether  this  catalogue  was  adequate  or  satisfac¬ 
tory.  You  had  the  opportunity  to  say  that  these  pages 
were  not  satisfactory,  but  you  stood  pat. 

“Counsel  for  Plaintiffs:  But  these  catalogues  have  been 
put  in  for  obvious  purposes. 

“The  Court:  For  the  purpose  of  showing  that  cata¬ 
logues  were  prepared. 

“Do  you  object  to  this  question,  Mr.  Fihelly? 

“Counsel  for  Defendant:  I  do. 

“The  Court:  I  will  sustain  the  objection,  and  you  may 
have  an  exception. 

“Counsel  for  Plaintiffs:  May  I  take  an  exception? 

“The  Court:  Yes,  and  you  may  make  the  offer  if  you 
want  to. 

“Counsel  for  Plaintiffs:  I  want  to  say  to  your  Honor, 
when  you  are  speaking  about  a  catalogue,  that  there  was 
one  item  listed  as  one  item  with  no  identification,  which 
contained  over  370  items  itself,  which  are  not  catalogued 
at  all.  That  shows  it  is  not  even  a  catalogue.  The  jury 
believes  it  is  a  catalogue. 
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384  “The  Court:  Well,  what  do  you  Want  me  to  do? 

“Counsel  for  Plaintiffs:  We  want  to  show,  your 

Honor - 

‘ 6  The  Court :  Make  your  offer. 

“Counsel  for  Plaintiffs:  There  is  anothfcr  thing — that 
on  the  cross-examination  of  Miss  Clizbee,  ]^Ir.  Wilson,  as 
attorney  for  the  defendant,  made  her  his  owh.  witness,  and 
examined  her  with  respect  to  the  adequacy  of  this  catalogue. 

“The  Court:  You  made  no  objection  to  the  cross- 
examination  when  he  was  making  her  his  witness.  You 
were  glad  to  have  that  done. 

“Counsel  for  Plaintiffs:  Your  Honor,  I  very  ener¬ 
getically  objected  to  his  putting  in  that  evidence  on  the 
catalogue. 

“The  Court:  Then  you  can  strike  that  out,  if  you  want  to. 

“Counsel  for  Plaintiffs:  These  things  ha^e  been  shown 
around  for  obvious  purposes.  The  harm  is  irreparable 
now.  It  was  put  in  for  the  strict  purpose  off  showing  the 
adequacy  of  the  catalogue. 

“The  Court:  It  was  put  in  for  the  purpose  of  showing 
that  a  catalogue  was  prepared. 

“I  shall  hold  as  a  matter  of  law  that  when  the  oppor¬ 
tunity  was  given  to  you  to  say  whether  or  nol}  the  catalogue 
which  they  prepared  was  satisfactory,  and  you  stood  pat, 
that  that  was  an  admission  that  it  was  satisfactory  at  that 
time,  and  that  you  cannot  now  dispute  it.  You  stand  pat 
on  that  one  issue.  But  you  are  entitled  to  r^ise  the  ques¬ 
tion  what  they  did  in  accordance  with  that  outline  they 
showed  you. 

385  “Counsel  for  Plaintiffs:  I  think,  then,  your  Honor, 
that  all  that  testimony  certainly  should  be  stricken 

out.  Even  then  I  don’t  think  the  damage  will  be  repaired. 
But  I  think  at  least  that  should  be  done. 

“The  Court:  Of  course,  you  must  make  a  definite  motion 
on  that.  You  will  have  to  point  out  what  the  testimony  is. 
But  I  think  it  is  a  waste  of  time  to  go  into  thd  adequacy  of 
these  two  catalogues  that  were  prepared  after  that  time. 
You  had  better  take  your  exception  on  that. 

“Counsel  for  Plaintiffs:  All  right:  I  do  take  such  an 
exception,  your  Honor. 

“The  Court:  All  right. 

19 — 5728a 
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“Counsel  for  Plaintiffs:  And  I  make  my  formal  offer 
of  proof — to  prove  by  this  witness  and  other  witnesses  that 
these  catalogues  which  were  prepared  were  most  inade¬ 
quate,  were  mere  check  lists,  had  only  the  material  which 
the  ordinary  identification  list  contains  rather  than  that 
which  is  contained  in  a  catalogue,  which  has  a  definite 
meaning  in  itself. 

“The  Court:  All  right.’ ’ 

(Whereupon  proceedings  at  the  bench  were  concluded 
and  counsel  resumed  their  places  at  the  counsel  table.) 

Thereupon,  pursuant  to  further  cross-examination,  the 
witness  testified  in  substance  as  follows: 

The  room  F-3  on  the  floor  plan,  or  Dr.  Richardson’s 
office,  was  designated  as  Dr.  Richardson’s  Office,  in  the 
memorandum  of  September  6,  1929.  This  spiral  staircase 
which  appears  here  is  across  a  narrow  corridor. 

In  other  words,  a  person  going  from  Dr.  Richardson’s 
office  to  the  spiral  staircase  would  have  to  go  out  this  door 
into  the  corridor  and  through  this  door  into  the  room 
designated  “Legislative  Drafting  Service,”  and 
386  then  through  that  door,  and  go  into  the  spiral  stair¬ 
case.  The  door  into  that  staircase  is  always  open 
in  the  daytime.  The  spiral  staircase  appears  up  here  (in¬ 
dicating),  on  the  second  floor  plan,  indicating  the  spiral 
staircase  adjoining  the  place  marked  “G-4”. 

A  person  who  wanted  to  get  to  Safe  12',  manuscript  divi¬ 
sion,  would  have  to  go  out  through  the  door  from  the  spiral 
staircase  into  the  main  floor  corridor,  and  then  into  the 
room  G-4.  The  room  G-4  has  a  large  desk,  a  large  central 
desk  with  people  at  it.  It  is  not  the  secretary’s  room.  It  is 
the  headquarters  of  the  manuscript  division.  To  get  to 
Safe  12,  you  would  have  to  go  in  behind  the  central  desk — 
or  Safe  12,  and  go  through  this  door,  which  is  right  by  the 
letter  “7-C,”  and  up  this  aisle  marked  “Manuscripts”, 
and  then  you  would  get  to  Safe  12.  That  is  a  distance  of 
approximately  120  feet  from  Safe  12  to  the  room  G-4. 

After  September,  1929,  the  room  which  is  designated 
“F-3,”  on  Plaintiffs’  Exhibit  13,  was  taken  away  from  Dr. 
Richardson.  He  already  had  other  quarters  in  the  building. 
He  didn’t  make  use  of  it  any  longer.  That  was  on  the  sug¬ 
gestion  of  the  Library  authorities. 
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At  the  time  I  went  to  Albany  in  1910  to  get  the  incu¬ 
nabula,  Mrs.  Thacher  told  me  the  more  valuable  ones  were 
in  a  safe  deposit  vault  in  a  bank.  But  she  afterwards  wrote 
that  she  was  getting  them  out  of  the  bank  and  sending  them 
on  to  us.  That  was  about  18  of  the  most  valuable  ones. 

These  161  books  which  were  up  in  the  ra::e  book  room 
were  valuable  books.  Some  of  the  most  valuable  books 


were  down  in  Dr.  Richardson’s  office.  The  “Durandus” 


was  down  in  Dr.  Richardson’s  office. 


387  Thereupon  the  following  ensued: 


4 ‘The  Court:  I  suppose  that  when  you  keep  reiterating 
that  it  was  Dr.  Richardson’s  office,  you  are  not  trying  to 
hammer  into  the  jury  that  it  was  Dr.  Richardson’s  office? 

“Counsel  for  Plaintiffs:  This  witness  himself  in  the 
memorandum  which  he  prepared  refers  to  it  a i  Dr.  Richard¬ 


son’s  office. 

“The  Court:  All  right.  Go  ahead. 

“Counsel  for  Plaintiffs:  No  further  questions.” 


Whereupon  Henry  Eldridge  Bourne  was  produced  as  a 
witness  on  behalf  of  the  defendant  and,  having  been  first 
duly  sworn,  testified  as  follows : 


Direct  examination: 

I  am  editor  of  the  American  Historical  Reyiew  and  con¬ 
sultant  on  European  history  in  the  Library  of  Congress. 
I  have  been  consultant  on  European  history  in  the  Library 
of  Congress  since  July  1,  1929.  Prior  to  my  coming  to  that 
occupation,  I  was  professor  of  history  in  the  Western  Re¬ 
serve  University  for  37  years.  I  am  a  graduate  of  Yale,  a 
graduate  of  the  Yale  Divinity  School,  and  a  fellow  there  also. 
I  came  here  afterwards.  I  hold  the  degree  of  A.  B.  from 
Yale  and  also  D.  D.  from  Yale.  I  have  an  honorary  degree, 
the  degree  of  L.  H.  D.  from  Marietta  College,  Doctor  of 
Human  Laws. 

The  American  Historical  Review  is  published  in  the  city 
of  Washington. 

European  history  has  been  my  life  work.  I  have 
388  worked  in  the  national  archives  of  Paris  for  a  year 
and  a  half.  At  the  same  time  I  worked  in  the  manu¬ 
script  division  of  the  National  Library,  an<Jl  some  of  the 
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time  in  the  archives  of  the  Ministry  of  Foreign  Atfairs.  I 
worked  in  the  British  Museum. 

Thereupon  the  following  ensued: 

“Q.  Professor,  are  you  acquainted  with  the  collection  of 
autographs  in  the  John  Boyd  Thacher  collection  in  the  Li¬ 
brary? 

“Mr.  Williams:  Your  Honor,  I  object  to  that  question 
unless  it  appears  that  he  was  acquainted  with  them  prior  to 
September  6,  1929. 

“The  Court:  Objection  overruled. 

“Mr.  Williams:  Exception.’ ’ 

Over  plaintiffs’  objection  and  exception,  the  witness  testi¬ 
fied  as  follows: 

I  have  been  acquainted  with  it  ever  since  I  became  con¬ 
sultant;  that  is,  shortly  after  I  became  consultant  I  was 
made  acquainted  with  them. 

Thereupon  the  following  ensued: 

“Q.  Did  there  come  a  time  when  you  prepared  a  cata¬ 
logue  of  this  collection? 

“Counsel  for  Plaintiffs:  Your  Honor,  I  object  to  that 
question.  It  seems  to  me  that  in  view  of  your  Honor’s  rul¬ 
ing  in  connection  with  the  other  catalogue,  this  is  most  im¬ 
proper. 

“  The  Court :  I  think  he  has  a  right  to  show  that  the  cata¬ 
logue  was  prepared  and  when  it  was  prepared. 

“Counsel  for  Plaintiffs:  Then  I  think  we  should  be  al¬ 
lowed  to  go  into  the  sufficiency  of  the  catalogue. 

389  “The  Court:  I  thought  it  was  the  catalogue  that 
you  wanted  to  submit  to  the  jury. 

“Counsel  for  Plaintiffs:  Not  the  catalogue;  only  three 
pages  and  the  sketch. 

“Counsel  for  Defendant:  Pardon  me,  Mr.  Williams. 
There  is  another  situation - 

“The  Court:  You  can  take  that  question  up  later.  I  will 
overrule  the  objection.  It  is  understood  that  your  objec¬ 
tion  goes  to  this  entire  line  without  repeating  it.” 

An  exception  was  duly  noted  to  this  ruling. 

Thereupon  the  following  ensued: 
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“Q.  Did  you  prepare  a  catalogue  of  the  autographs  in  the 
John  Boyd  Thacher  collection,  Professor  Bourne?  A.  Yes. 
That  is,  I  prepared  a  catalogue  of  the  collection  of  auto¬ 
graphs  on  the  French  Revolution  and  the  Second  part  of 
the  catalogue,  on  what  is  called  the  autographs  of  European 
notables. 

“Q.  I  show  you  Defendant’s  Exhibit  for  identification 
Number  27,  and  ask  you  if  that  is  the  catalogue  to  which  you 
have  just  referred.  A.  Yes. 

“Counsel  for  Defendant:  I  offer  that  in  evidence,  if  the 
Court  please. 

“Counsel  for  Plaintiffs:  Your  Honor,  I  object  to  that  for 
the  reason  previously  stated. 

“The  Court:  I  will  overrule  the  objection. 

“Counsel  for  Plaintiffs:  Exception.” 

Whereupon  Defendant’s  Exhibit  No.  27  for  identification 
w^as  received  in  evidence.  | 

The  evidence  so  received  is  incorporated  by  reference  as 
part  of  this  Bill  of  Exceptions  and  lis  noted  in  a 
390  memorandum  Appendix  X. 

On  cross-examination  by  counsel  for  plaintiffs  the  witness 
testified  in  substance  as  follows: 

The  original  occasion  of  my  coming  to  Washington  was 
for  two  things — to  become  editor  of  the  American  Historical 
Review7  after  Professor  Monroe  ceased  to  be  editor;  and  to 
accept  a  position  for  three  years  in  the  Library  of  Congress 
as  consultant  on  European  history. 

Professor  Monroe  ceased  to  be  editor  June  3,  1928. 

He  was  appointed  for  only  one  year,  at  hi^  owm  request. 
The  question  had  come  up  of  his  successor.  I  first  heard 
about  coming  to  Washington  in  connection  w^th  succeeding 
Professor  Monroe  as  editor  of  the  American  Historical  Re¬ 
view  perhaps  a  few  minutes  before  I  heard  of  the  other.  I 
was  told  at  the  same  time.  I  wras  asked  to  coine  down  here 
to  Washington  at  a  committee  meeting  and  both  were  ex¬ 
plained  to  me  at  the  same  time.  They  probably  talked 
about  one  before  they  did  the  other.  Professor  Monroe  did 
the  explaining. 

“The  Court:  Is  it  necessary  to  go  into  thos^  details?” 

Professor  Monroe  said  nothing  about  doin^  any  catalogu¬ 
ing  work  at  the  Library  of  Congress.  He  had  no  connection 
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with  the  Library.  The  question  cf  cataloguing  the  auto¬ 
graph  material  in  the  Thacher  collection  was  first  taken  up 
with  me  by  the  authorities  in  the  Library  of  Congress  some¬ 
time  late  in  the  summer  of  1929.  I  cannot  remember  whether 
it  was  sometime  after  September  6,  1929.  I  cannot  remem¬ 
ber  the  exact  time.  I  remember  Mr.  Putnam  saying  to  me 
that  he  did  not  expect  me  to  begin  my  regular  work  in  the 
Library  until  the  middle  of  September,  because  those 

391  consultant  positions  were  eight  or  nine  month  posi¬ 
tions.  He  rather  objected  to  my  working  in  the  Li¬ 
brary  as  much  as  I  did.  But  I  told  him  that  it  was  neces¬ 
sary  for  me  to  familiarize  myself  'with  the  facilities  of  the 
Library.  And  I  was  asked  two  or  three  times  by  persons  in 
the  Library  to  look  at  t!he  Thacher  collection,  which  I  did. 

My  formal  duties  were  to  begin  about  the  middle  of  Sep¬ 
tember  but  I  worked  at  the  Library  every  day  trying  to 
get  acquainted  with  the  facilities  of  the  Library.  I  had 
worked  in  the  Library  before,  in  1917  for  four  months ;  but 
I  didn’t  take  so  long  a  time  to  acquire  knowledge  of  such 
a  vast  collection  as  that. 

Plaintiffs’  Exhibit  37  for  identification  is  my  report  to 
Mr.  Putnam.  I  don’t  recall  the  date  on  which  I  made  that 
report.  I  never  kept  a  diary  of  my  work  in  that  way.  I 
think  it  was  somewhere  early  in  October,  yes,  or  around 
the  first  of  October.  Or  it  may  have  been  a  little  later.  I 
know  it  took  me  a  good  deal  of  time  to  go  over  the  collec¬ 
tion  in  a  preliminary  way  before  I  made  the  report.  I 
didn’t  read  every  one  of  the  pieces  in  the  French  Revolu¬ 
tionary  collection.  But  I  read  a  great  many  of  them  in 
order  that  I  might  make  the  right  kind  of  catalogue.  I 
could  not  make  a  plan  until  I  had  studied  those  pieces. 

In  the  preparation  of  this  catalogue  which  has  been  put 
in  evidence  I  was  assisted  by  a  lady  named  Mrs.  Gertrude 
McCormick.  That  is,  from  the  last  week  in  June,  1930.  I 
did  the  work  myself  up  to  that  time. 

As  to  how  much  of  the  work  had  been  done  by  Mrs.  Mc¬ 
Cormick,  she  helped  me  arrange  it — she  is  not  a  specialist 
on  the  subject.  She  typed  it.  She  helped  me  with  the 
management  of  the  proof,  and  the  checking  up  of 

392  various  things.  He  would  not  say  she  did  more  or 
less  the  hack  work  and  he  did  the  supervising. 

Thereupon  the  following  colloquy  took  place  at  the  bench 
out  of  the  hearing  of  the  jury : 
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“Counsel  for  Plaintiffs:  I  want  to  go  into  tl^e  adequacy 
of  this  catalogue.  I  don’t  want  to  do  it  in  fjront  of  the 
jury  without  first  asking  your  Honor  if  I  wo^ild  be  per¬ 
mitted  to. 

The  Court:  What  is  plaintiffs’  Exhibit  37? 

Counsel  for  Plaintiffs :  That  is  the  sketch  which  was  pre¬ 
pared. 

The  Court :  Let  me  see  it.  j 

Counsel  for  Defendant:  Your  Honor,  that  is  what  we 
refer  to  as  a  scheme  and  they  refer  to  as  a  sketch. 

The  Court :  Let  me  see  your  reply  to  it. 

Counsel  for  Defendant:  It  is  a  letter,  youjr  Honor,  in 
substance  saying - 

The  Court :  I  would  like  to  see  it. 

Counsel  for  Defendant:  Here  is  the  reply  (handing  two 
papers  to  the  Court).  This  is  the  letter  with  that  enclo¬ 
sure  which  we  sent,  and  there  is  their  reply.  These  two 
went  together.  | 

The  Court:  It  is  your  refusal  to  approve  aijy  catalogue? 

Counsel  for  Plaintiffs:  Your  Honor,  I  wrote  that  letter. 

#  7  | 

I  can  say  this - 

The  Court:  I  don’t  care  what  you  say.  If  is  what  the 
letter  says.  j 

Counsel  for  Plaintiffs:  He  doesn’t  mean  ^bout  the  let¬ 
ter.  He  is  not  talking  about  that.  j 

The  Court :  Then  he  has  misled  me  into  thiiiking - 

Counsel  for  Plaintiffs:  As  the  letter  states,  that  refusal 
was  based  upon  our  theory  that  nothing  after  September 
6, 1929,  was  admissible. 

The  Court:  I  understand. 

Counsel  for  Plaintiffs:  Now,  if  your  Honoif  please,  there 
is  the  volume  and  there  is  the  table  of  contents.  There  is 
100,113.  There  are  half  a  dozen  pages  th<£re  absolutely 
mis-named.  They  are  all  mis-named  and  h^ve  the  wrong 
numbers  on  them.  The  casual  observer  can  see  that. 

The  Court :  When  did  you  see  this  catalogue  ? 

Counsel  for  Plaintiffs :  July  31, 1931. 

The  Court:  Did  you  make  any  comments? 

Counsel  for  Plaintiffs:  No.  The  action  had  been  started 
the  month  before.  We  were  in  court. 

The  Court:  I  think  you  took  the  position  that  you  were 
going  to  stand  or  fall  on  whether  the  catalogue  had  been 
prepared  by  that  date.  | 
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Counsel  for  Plaintiffs:  We  never  did. 

The  Court:  You  had  the  opportunity  to  remark,  but  you 
stood  pat  on  it.  What  is  your  pending  question? 

“Counsel  for  Plaintiffs:  There  is  no  pending  question, 
but  I  will  make  an  offer  of  proof  by  this  witness,  and  I  will 
recall  the  witness  Frank  Monaghan,  to  prove  that  this  so- 
called  catalogue  of  these  manuscripts  is  inadequate;  mis¬ 
states  the  location  in  the  Library  of  many  important  items ; 
and  has  entirely  omitted  to  catalogue  some  350  pamphlets, 
although  it  is  a  specific  requirement  of  the  will  that  the 
pamphlets  be  catalogued ;  and  that  many  misspelled  words 
and  misplaced  accents  occur. 

“The  Court:  What  do  you  say? 

“Counsel  for  Defendant:  We  object  on  two  grounds  your 
Honor.  I  think  it  is  irrelevant  and  immaterial.  It  is  be¬ 
yond  the  zero  hour. 

393  “Counsel  for  Plaintiffs:  It  seems  to  me  that 
either  October  6  is  the  zero  hour  or  it  is  not.  If  it  is 
not,  I  think  we  are  entitled  to  go  ahead. 

The  Court :  If  it  was  the  zero  hour — and  I  am  not  pre¬ 
pared  to  say  now  if  it  was  the  zero  hour  or  not — then  when 
they  tendered  the  catalogue  for  approval,  and  you  did  not 
comment  on  it,  what  were  they  to  do?  Were  they  to  wait 
forever? 

Counsel  for  Plaintiffs  i  It  was  just  three  pages. 

The  Court:  In  such  form  as  were  submitted  for  the 
approval  of  the  executors. 

Counsel  for  plaintiffs :  They  never  sent  us  any  catalogue 
in  anv  form. 

The  Court:  You  said  you  would  not  consider  it.  You 
said  you  were  standing  pat  at  the  time. 

Counsel  for  Plaintiffs:  They  showed  us  a  completed 
form  on  July  31, 1931.  That  was  the  first  time. 

The  Court:  You  have  not  yet  stated  that  that  was  un¬ 
satisfactory. 

Counsel  for  Plaintiffs:  We  have  withheld  approval.  I 
think  it  is  obvious  that  approval  has  been  withheld. 

374  important  pamphlets  are  not  listed  by  name.  It  is 
not  a  catalogue  at  all.  You  can  call  it  a  catalogue,  but  it  is 

not. 

Counsel  for  Defendant:  Is  that  the  second  volume? 

Counsel  for  Plaintiffs :  No,  the  third. 
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I 

The  Court:  Well,  I  think  I  will  adhere  to  that  ruling,  and 
you  may  proceed  accordingly.  Has  this  Exhibit  37  been 
offered  in  evidence? 

Counsel  for  Plaintiffs:  No.  It  has  not  been  offered  in 
evidence.  It  is  just  identified.” 

“The  Court:  All  right: 

“Counsel  for  Plaintiffs:  May  I  have  an  exception  to 
your  Honor’s  ruling? 

“The  Court:  Yes. 

(Whereupon  proceedings  at  the  bench  Were  concluded 
and  counsel  resumed  their  places  at  the  couijsel  table.) 

“Counsel  for  Plaintiffs:  No  further  questions.” 


Whereupon  Herbert  Putnam  was  called  as  a  witness  for 
and  on  behalf  of  himself  and,  being  first  duly  sworn,  testi¬ 
fied  in  susbtance  as  follows: 

I  am  the  Librarian  of  Congress  and  a  nominal  defendant 
in  this  case.  I  have  been  the  Librarian  of  Congress  since 
April,  1899,  about  32  years,  nearly  33  years.  I  came  here 


after  four  years  as  librarian  of  the  Boston  Public  Library, 
and  before  that,  except  for  an  interval  of  three  years,  I 
was  librarian  for  seven  years  at  Minneapolis. 

During  the  World  War  I  was  Director  of  the  American 
Library  Association  War  Service,  so  called.  That  was  one 
of  the  seven  welfare  agencies.  I  have  held  office  in  the 


American  Library  Association.  I  was  president  for  a  part- 
term.  Of  course  I  have  been  a  member  of  the  executive 


board,  and  so  on.  In  his  lifetime  I  knew  John  Boyd  Thacher 
of  Albany,  New  York.  My  acquaintance  with  him  must 
have  begun  early  in  the  century,  before  1910,  of  course ;  in 
fact,  before  1905.  I  visited  John  Boyd  Thacher  at  his  home 
in  Albany,  New  York.  I  cannot  say  that  I  ever  spent 
394  a  night  there,  but  I  was  certainly  there  at  various 
times.  I  cannot  state  all  of  those  times. 

On  those  occasions  I  also  had  the  pleasure  of  meeting 
Mrs.  Thacher. 


Thereupon  the  following  ensued: 

“Q.  During  your  sojourn  there,  state  whether  or  not  you 
discussed  with  Mr.  and  Mrs.  Thacher  the  collecting  work 
which  they  were  then  or  had  been  engaged  jh  for  several 
years. 
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“ Counsel  for  Plaintiffs:  If  your  Honor,  please,  I  object 
to  that.  It  is  outside  of  the  scope  of  the  issues  which  have 
been  raised. 

“The  Court:  What  is  the  purpose,  Mr.  Fihelly? 
“Counsel  for  Defendant:  I  just  want  to  show,  if  your 
Honor  please,  that  Dr.  Putnam  knew  Mr.  and  Mrs.  Thacher, 
that  he  realized  the  type  of  work  that  Mr.  Thacher  had  been 
doing,  that  he  discussed  with  him  the  collection  in  general, 
saw  it  in  their  house  and  went  over  it  as  one  literary  man 
would  with  another. 

“Counsel  for  Plaintiffs:  I  understood  in  the  memoran- 

i 

dum  which  vour  Honor  furnished  counsel  that  the  declara- 
tions  of  intention  of  Mrs.  Thacher,  with  respect  to  which 
objection  has  been  made  when  our  witnesses  were  on  the 
stand,  would  not  be  accepted.  If  we  are  not  allowed  to 
show  declarations  of  intention,  an  oral  statement  which 
was  made - 

“The  Court:  I  think  he  may  state  that  he  was  shown  the 
collection.’ 9 

To  which  ruling  the  plaintiffs  duly  noted  an  ex¬ 
ception. 

395  Over  the  objection  and  exception  of  plaintiffs  the 
witness  gave  the  following  testimony  in  response  to 

questions  by  his  own  counsel : 

i 

The  interest  of  my  visits  and  in  my  conversations  with 
with  him  was  the  enthusiasm  which  he  exhibited  and  the 
subject  matter  of  the  material  that  we  thought  rather 
striking. 

That  was  some  of  the  same  material  which  later  was  left 
to  the  United  States  and  in  my  custody  as  Librarian  of 
Congress,  in  Mrs.  Thacher ’s  will.  Mr.  Thacher  died  in 
1909.  I  do  not  remember  the  exact  month.  I  recall  in  the 
following  year  receiving  a  communication  from  Mrs. 
Thacher  relative  to  the  incunabula  which  have  been  men¬ 
tioned  in  this  case. 

Thereupon  the  following  ensued: 

“Q.  Do  you  recall  sending  Mr.  Ashley  to  Albany,  New 
York,  during  the  year  1910,  with  respect  to  incu- 

396  nabula?  A.  Yes  sir. 


i 
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4 ‘Counsel  for  Plaintiffs:  Your  Honor,  I  tdok  a  series  of 
exceptions  to  this  line  of  questions  when  Mr.  Ashley  was 
on  the  stand. 

“The  Court:  Yes;  you  have  the  same  exception. 

“Counsel  for  Plaintiffs:  Thank  you.” 

Thereupon,  over  the  plaintiffs’  objection  and  exception, 
the  defendant  continued  his  testimony  in  substance  as 
follows : 

Shortly  after  that  particular  visit  of  Mr.  Ashley  certain 
incunabula  did  reach  the  Library  of  Congress  subsequent 
to  that  visit. 

They  were  placed  in  the  room,  designated  F-3  on  the 
plan.  Some  of  it  was  placed  on  exhibition  immediately.  It 
was  placed  in  that  room  except  that  certain  documents  were 
selected  for  exhibit  in  the  cases  on  the  floor  above.  I  am 
familiar  with  the  general  collection  which  at  present  is  in 
the  Library  of  Congress  and  which  is  the  sub  ject  matter  of 
this  suit. 

The  incunabula  which  was  first  received  difiring  the  year 
1910  is  by  far  the  most  valuable  part  of  the  collection,  com¬ 
mercially.  There  are  other  parts  of  the  collection  which 
are  of  little  or  no  commercial  value. 

397  The  articles  which  in  contrast  to  the  incunabula 
and  the  autographs  were  of  negligible  commercial 
value  were  some  of  those  printed  items  included  in  what 
was  called  Miscellaneous — even  auction  catalpgues,  part  of 
the  apparatus  which  Mr.  Thacher  had  used  as  tools,  were 
sent  on  to  us,  I  think,  with  some  hesitation,  by  Mrs.  Thacher 
— hesitation  indicated  in  her  letters — because  she  was  not 
quite  sure  that  it  was  wanted.  It  was  interesting,  of  course. 

The  commercial  value  of  those  catalogues  Is  a  few  cents 
each,  perhaps.  An  individual  one  might  be  ijare  and  valu¬ 
able.  There  are  no  autographs  or  manuscripts  in  the  rare 
book  room.  It  is  a  room  for  rare  books,  not  manuscripts. 

Among  what  is  called  the  Americana  there  are  some 
rarities,  some  Ptolemies,  and  so  on ;  but  as  compared  with 
the  incunabula  the  miscellaneous  books  are  Commonplace. 
The  collection  on  the  French  Revolution  is  a  very  good 
working  collection  for  a  scholar  to  have,  but  it  contains  only 
about  1,600  volumes  as  against  6,000  volumes  on  the  French 
Revolution  in  the  Library  of  Congress.  So  tiqat  you  cannot 
say  that  it  is  a  comprehensive  collection,  but  if  had  its  very 
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keen  interest  because  Mr.  Thacher  had  formed  it  and  it 
represented  a  scholarly  taste  of  his  and  an  industry. 

398  After  the  year  1910  the  next  addition  was  made  to 
the  collection  bv  Mrs.  Thacher  in  1913.  I  do  not  re^ 

call  just  what  particular  items  they  were. 

Thereupon  the  following  ensued: 

“Q.  Do  you  recall  whether  or  not  about  that  time  Mrs. 
Thacher  made  a  personal  visit  to  the  Library  of  Congress? 

“Counsel  for  Plaintiffs:  May  I  have  my  usual  objection 
and  exception? 

“The  Court:  Yes. 

The  testimony  of  the  defendant  continued  in  substance 
as  follows: 

i 

She  (Mrs.  Thacher)  came  in  about  1912  or  1913.  I  per¬ 
sonally  saw  her  at  that  particular  visit.  I  think  that  was 
her  first  visit,  or  about  that  date.  It  was  only  the  incunab¬ 
ula  that  we  had  received,  and  the  bulk  of  it  was  in  the 
Thacher  room,  Room  F-3,  and  a  considerable  number  of 
items,  about  two  hundred,  were  on  exhibit  in  the  upper  ex¬ 
hibit  hall.  She  saw  those  particular  items.  I  personally 
showed  them  to  her.  We  went  around.  It  was  twenty 
years  ago.  Of  course  I  cannot  vouch  for  the  details  of  such 
a  visit. 

Over  the  objection  and  exception  of  plaintiffs,  the  follow 
ing  ensued : 

“Q.  Do  you  recall  any  disapproval  of  any  kind  being 
shown  during  that  particular  visit,  with  respect  to  the  parts 
of  the  collection  which  were  then  there?  A.  I  recall  and 
find  for  record  no  dissatisfaction  whatever  from  Mrs. 
Thacher  in  connection  with  anything. 

“The  Court:  I  think  you  said  you  showed  her  around. 
You  mean,  showed  her  the  room,  F-3,  where  the  bulk 

399  of  the  books  were  kept,  and  also  the  books  on  exhibi¬ 
tion? 

“The  Witness:  Yes,  your  Honor.” 

The  testimony  of  the  defendant  continued  in  substance  as 
follows : 

During  the  year  1915  another  group  came,  and  successive 
groups  afterwards. 
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Thereupon  the  following  ensued:  j 

“Q.  State  whether  or  not  during  the  period  from  1910  to 
1915,  in  addition  to  the  personal  visit  that  you  spoke  of, 
certain  correspondence  passed  between  Mrs.  Thacher  and 
yourself  as  Librarian  of  Congress  with  reference  to  the  col¬ 
lection  or  parts  of  it  which  were  then  there,  sir. 

“Counsel  for  Plaintiffs:  Your  Honor,  I  have  already  ob¬ 
jected  to  this  correspondence. 

“The  Court:  I  will  allow  this  question  to  be  answered. 

“Counsel  for  Plaintiffs:  Exception. 

“A.  Rather  numerous  letters,  I  think.’ ’ 

The  testimony  of  defendant  continued  substantially  as 
follows : 

After  1915  there  were  some  additional  groups  added  to 
the  collection  which  was  already  here  in  the  Library  of  Con¬ 
gress,  by  Mrs.  Thacher.  That  continued  into  1921.  The 
last  item  that  came  was  an  album  of  French  Revolutionary 
post  cards  that  came  in  November,  1921. 

Between  1915  and  1921  this  same  correspondence  con¬ 
tinued  ;  the  personal  correspondence  between  Mrs.  Thacher 
and  myself.  Letters  continued  back  and  forth.  I  have 
spoken  of  it  as  personal.  I  always  wrote  and  answered  her 
letters  in  long  hand.  She  always  wrote  me  in  long  hand. 

There  were  66  letters,  all  together  from  her.  Be- 
400  tween  the  period  1915  and  1921  my  impression  would 
be  that  there  were  numerous  visits  by  Mrs.  Thacher, 
infrequent.  In  examining  our  records  we  can  find  from  the 
correspondence  an  absolute  indication  of  only  one  in  1917. 
I  saw  her  during  that  visit.  She  was  shown  the  parts  of  the 
collection  which  were  then  there  in  the  present  location  and 
its  location  at  that  time  in  the  Library  of  Congress.  There 
was  no  dissatisfaction  shown  by  her  or  indicated. 

The  above  testimony  was  given  over  the  continuing  objec¬ 
tion  and  exception  of  the  plaintiffs. 

Thereupon  the  following  ensued: 

“Q.  During  the  entire  period  that  you  as  Librarian  of 
Congress  had  treated  of  the  incunabula  or  other  parts  of 
the  collection,  state  by  what  name  it  has  be^n  known  and 
designated  in  the  Library  of  Congress  and  its  publications. 
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“Counsel  for  Plaintiffs:  We  object  to  that  as  stating  a 
conclusion.  If  Dr.  Putnam  wants  to  state  individual  facts 
with  respect  to  designation,  such  as  book  plates,  signs,  and 
so  forth,  I  think  that  is  entirely  proper;  but  for  him  to  state 
the  absolute  collection  as  to  its  designation,  is,  in  my  opin¬ 
ion,  most  improper.  It  is  for  the  jury  to  determine  whether 
or  not  it  was  known  and  designated  in  a  certain  way. 

“The  Court:  I  will  permit  him  to  answer  that  question. 
You  can  go  as  far  as  you  wish  on  cross-examination. 

“Counsel  for  Plaintiffs:  Exception,  your  Honor. 

“The  Witness:  The  John  Boyd  Thacher  collection. 

“Q.  State  whether  Or  not,  Doctor,  any  of  the  particular 
items  of  the  collection  which  were  in  the  Library  of 
401  Congress  up  until  the  time  of  the  death  of  the  testa¬ 
trix  in  this  case,  which  I  believe  occurred  in  the  early 
part  of  1927,  in  January  or  February  of  1927,  lost  its  ident¬ 
ity  ;  that  is,  whether  or  not  it  was  confused  or  merged  with 
other  items  in  this  Library  of  Congress. 

“Mr.  Williams:  I  object  to  that,  for  the  same  reason,  if 
your  Honor  please.  If  Dr.  Putnam  wishes  to  testify  as  to 
the  location  of  this  material  and  its  relation  to  other  ma¬ 
terial,  I  see  no  objection. 

“The  Court:  He  no  doubt  will  ask  him  that,  but  I  think 
this  is  another  way  of  asking  the  same  thing.  I  will  permit 
it,  and  will  give  you  an  exception. 

“The  Witness:  The  collection  consisted  of  five  units. 
One  unit,  the  incunabula,  with  the  exception  of  a  few  items 
on  exhibit,  was  in  the  Thacher  room.  Another  distinctive 
item  or  unit  consisting  of  autographs,  was  in  the  manu¬ 
script  division.  There  was  a  little  block  of  exhibits  of  auto¬ 
graphs  and  manuscripts.  Later  there  was  a  little  block  of 
the  incunabula,  first  in  the  North  Curtain,  second  floor,  and 
then  in  the  Rare  Book  Room  above.  In  every  case  a  block ; 
in  no  case  dispersed  items  intermingled  with  others,  losing 
their  identity.” 

With  respect  to  the  safety  of  the  collection,  up  until 
September  6,  1929,  in  the  first  place,  we  put  the  incunabula 
in  a  room  adjacent  to  my  private  office  which  seemed  very 
safe  and  convenient  for  books  that  were  being  consulted. 
When  the  autographs  came,  however,  in  the  interest  of 
safety  as  well  as  convenience  we  put  them  in  the  Manu- 
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script  Division,  where  people  who  wer^  specialists  in 

402  the  care  or  treatment  of  manuscripts,  as  well  as  in 
the  interpretation  of  them,  could  haye  the  super¬ 
vision  of  them,  rather  than  people  who  were  accustomed 
merely  to  the  handling  of  pretty  books.  j 

In  the  case  of  the  so-called  Thacher  Room  there  was 
shelving,  but  my  remembrance  is  that  it  had  glass  doors 
put  on  them,  so  that  they  might  be  locked.  | 

In  the  case  of  the  autographs  that  went  to  the  Manu¬ 
script  Division,  they  were  put  into  the  cases  up  there  that 
have  steel  shelves,  although  as  to  wooden  cases  the  doors 
were  glass.  Three  or  four  items  were  put  into  a  steel  safe 
in  the  Manuscript  Division. 

I  recall  three  of  the  particular  items  that  were  there: 
One  was  a  letter  from  Danton,  the  French  Commissioner, 
to  Queen  Marie  Antoinette  in  person.  Another  was  a  little 
sheet  from  a  copy  book  of  the  Little  Prince  4dio  was  mis¬ 
handled  so  that  he  died  in  prison — just  a  chilcl’s  copy  book, 
a  page  out  of  a  child’s  copy  book  in  which  seyeral  French 
phrases  were  written,  and  at  the  head  of  it  4  note  in  the 
handwriting  of  his  writing  teacher.  Those  ^were  two  or 
three  or  four. 

With  respect  to  those  items  which  were  placed  in  the 
safe,  there  were  some  marks  or  indications  on  those  par¬ 
ticular  articles  which  would  show  from  what  collection  or 
collections  they  were  a  part. 

The  Library  of  Congress  building  is  built  rather  solidly. 
It  is  of  granite  exterior,  with  very  thick  outeij  walls.  The 
floors  are  concreted.  It  is  an  isolated  building.  It  is  not 
very  high.  There  is  no  outer  wall  that  cannot  readily  be 
reached  by  the  ordinary  fire  ladder.  i 

The  Thacher  room,  which  of  course  is  represented  by 
the  two  windows  just  beyond  the  corner  there  (indi- 

403  eating),  is  a  room  with  a  concrete  floor  below,  and  a 
concreted  ceiling,  of  course,  with  this  heavy  exterior 

wall  penetrated  by  those  two  windows,  and  ab  inner  wall 
nearly  two  feet  thick  on  the  corridor  side.  There  is  an 
inner  wall  on  the  north  side  adjacent  to  the  map  division. 
The  remaining  wall,  however,  is  a  mere  glass  and  frame 
partition,  resulting  from  the  fact  that  that  hall  space,  this 
(indicating  on  blackboard)  was  what  the  architects  desig¬ 
nate  as  a  long  curtain.  The  subdivisions  of  it  ior  adminis- 
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trative  purposes  are  made  by  wood  and  glass  partitions 
across  the  inner  wall.  This  (indicating)  is  the  Thacher 
room. 

As  to  my  office,  the  word  1  ‘private’’  is  rather  misleading. 
It  is  really  my  working  office,  and  for  some  years  past  I 
have  spent  the  major  portion  of  my  time  there.  The  other 
is  merely  a  ceremonial  office.  I  would  be  in  my  private 
office  there  seven  or  eight  hours  a  day,  roughly. 

With  respect  to  the  furnishings  of  the  John  Boyd 
Thacher  room,  or  the  Thacher  room,  I  have  no  doubt  there 
were  a  leather  couch  and  some  chairs  in  that  room  during 
the  visits  of  Mrs.  Thacher.  I  think  that  was  part  of  the 
original  furniture.  There  were  some  desks  or  wooden 
furniture  in  there. 

And  with  regard  to  the  particular  cases  in  which  the 
incunabula  or  other  items  in  the  John  Boyd  Thacher  collec¬ 
tion  are  now  encased,  those  particular  cases,  wooden  cases 
with  glass  fronts,  were  in  the  Thacher  room  when  Mrs. 
John  Bovd  Thacher  visited  that  room. 

The  above  testimony  was  given  over  the  continuing 
objection  and  exception  of  plaintiffs. 

I  have  been  in  the  Sterling  Library  at  Yale  three 
404  times:  Once  when  I  made  the  dedicatory  address  at 
the  opening;  once  before  that;  and  last  June  on  the 
occasion  of  a  library  meeting  which  kept  me  three  days  in 
New  Haven. 

As  to  whether  there  is  any  wooden  shelving  in  the  Ster¬ 
ling  Library,  of  course  their  book  stack  is  of  steel,  and 
there  is  a  great  deal  of  steel  in  the  building.  On  the  other 
hand,  in  what  they  call  their  treasure  room,  where  of 
course  there  are  steel  vaults,  all  around  the  room  is  shelv¬ 
ing  of  wood.  The  shelving  all  around  that  room  is  of  wood. 

I  recall  some  rare  book  rooms  in  the  leading  libraries  of 
the  United  States  where  they  have  carpets  on  the  floor  or 
wooden  furniture  in  there.  It  is  not  an  uncommon  practice 
if  a  room  in  a  modern  library  building  is  devoted  to  a 
memorial  purpose,  especially  in  connection  with  the 
memorv  of  some  one  who  has  died  and  left  the  books,  rare 
books,  the  kind  of  books  that  would  interest  a  collector,  to 
make  the  room  home-like.  So  they  put  in  rugs ;  they  put  in 
tables ;  they  have  an  open  fire-place.  The  Widener  at  Har- 
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vard  I  think  has  those  features. 
Widener  room  (indicating). 


Here  is  a 


picture  of  the 


(The  picture  showing  Widener  Library  at!  Harvard  Uni¬ 
versity,  was  received  in  evidence  as  Defendant’s  Exhibit 
No.  40.  The  evidence  so  received  is  part  of  this  Bill  of 
Exceptions  Appendix  Y.) 

i 

The  Widener  to  whom  this  stands  as  a  memorial  was  the 
young  son  of  Mr.  Widener  of  Philadelphia  \po  went  down 
in  the  Titanic. 

405  I  cannot  tell  the  valuation  of  that  particular  me¬ 
morial  library.  It  is  a  collection  of  rarities,  particu¬ 
larly  first  editions;  hundreds  of  thousands  pi  dollars.  It 
would  probably  be  as  valuable  as  this  particular  collection, 
certainly. 


A  picture  of  the  rare  book  room  of  the  Clfemens  Library 
at  Ann  Arbor,  Michigan,  was  marked  for  identification 
“Defendant’s  Exhibit  No.  41”  but  was  not  received  in  evi¬ 
dence. 

The  most  recent  library  which  has  housed  a  collection  of 
great  distinction  of  rare  and  commercial  valufe  is  the  Folger 
Library  just  to  the  rear  of  the  Library  of  Congress.  No 
expense  was  spared  on  that.  It  cost  nearly  two  million 
dollars,  and  the  architects  were  encouraged. 

It  is  a  Shakespeare  Memorial  Library.  Mr.  Folger  meant 
it  to  memorialize  Shakespeare.  Of  course  it  stands  now, 
since  his  death,  as  also  a  memorial  to  Mr.  Folger.  Every 
detail  represents  the  latest  word.  They  have  steel  safes, 
even  such  as  a  bank  might  have.  On  the  oth^r  hand,  in  the 
reading  room  there  is  wooden  shelving  all  arofcmd  that  room. 
The  shelving  around  the  walls  of  the  reading  room,  which 
would  accommodate  about  25,000  volumes,  is  of  wood. 

May  I  hope  that  you  will  not  carry  this  too  far.  I  foresee 
a  headline  stating  “Librarian  of  Congress  Declares  Wood 
Shelving  Superior  to  Steel.”  I  do  not  declare  any  such 
thing. 

I  understand  that  the  question  at  issue  here;  is  whether  we 
were  negligent  or  disregardful  of  the  conditions  in  not 
hastening  to  substitute  steel  for  wood  in  certain  shelving 
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where  this  collection  or  part  of  the  collection  was. 

406  What  I  declare  is  that  the  risk  of  wood  as  against 
steel  is  so  negligible  that  duty  did  not  require  it. 

That  answers  and  explains  the  retention  of  the  wood. 

My  view  was  that  Dr.  Richardson’s  occupancy,  like  that 
of  his  predecessor,  Dr.  Rice,  and  of  his  predecessor,  Mr. 
Parsons,  added  to  the  security  of  the  collection.  Dr.  Rice 
was  occupying  that  room  as  a  private  office  during  the  last 
visit  of  Mrs.  Thacher  to  the  Library  of  Congress.  She  was 
taken  in  and  met  Dr.  Rice,  who  was  an  eminent  scholar  with 
considerable  range  of  knowledge  of  rarities,  books,  prints 
and  otherwise.  That  is  one  of  the  reasons  for  his  using  the 
room. 

(This  evidence  was  taken  over  plaintiffs  continuing  objec¬ 
tion  and  exception.) 

Thereupon  the  following  ensued: 

There  was  no  sign  on  the  door,  “Thacher  Collection,” 
prior  to  August,  1930.  There  is  one  on  now,  but  very  re¬ 
luctantly,  for  a  reason  which  I  would  be  glad  to  give.  I  will 
give  the  reason  for  the  omission  of  the  sign.  First,  because 
of  the  location  of  it  there.  In  the  second  place,  that  room 
was  on - 

Counsel  for  Plaintiffs:  May  I  interrupt  just  to  make  an 
objection?  The  question  is  as  to  the  description  of  the  room. 

Counsel  for  Defendant:  No;  this  is  the  outside.  I  meant 
the  description  of  the  outside,  the  description  of  the  door. 

The  Court :  I  think  he  may  explain  in  response  to  that. 

Counsel  for  Plaintiffs :  May  I  have  an  exception? 

The  Court:  Yes. 

The  Defendant:  I  understand  it  is  clear  that  the 

407  word  “Thacher”  did  not  appear  on  the  outside  of  the 
door  at  any  time  prior  to  1929.  That  is  true.  The 

reason  we  did  not  was  in  the  interest  of  security  and  also 
convenience.  That  was  a  public  corridor.  The  general 
public  strolled  all  down  through  there,  the  John  Boyd 
Thacher  room,  and  that  would  have  induced  inquiries  of 
numerous  casual  visitors  who  had  no  interest  in  the  collec¬ 
tion  but  who  would  insist,  however,  just  from  mere  curios¬ 
ity,  on  knowing  all  about  what  was  in  there.  That  would 
involve  a  great  deal  of  labor  on  the  part  of  our  people  in 
explaining  what  the  Thacher  room  was.  In  so  far  as  it  was 
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a  matter  of  concern  to  have  that  collection  known  to  the 
people  for  whose  opinion  Mr.  Thacher  hajl  a  desire,  of 
course  it  was  done ;  but  most  of  the  people  who  went  to  see 
Dr.  Richardson  or  his  predecessors  would  of  course  have 
asked  for  him. 

The  witness  thereupon  testified  that  ther^  is  nothing  in 
the  will  about  dedicating  the  Thacher  room  ^s  a  memorial 
room  and  no  requirement  that  it  shall  be  pfit  in  one  place 
rather  than  in  another  place. 

Thereupon  the  following  ensued: 

408  “Is  there  any  collection  of  any  kind  in  the  Library 
of  Congress  to  which  a  whole  room  id  given,  if  you 
know,  Doctor? 

Counsel  for  Plaintiffs :  I  object  to  that.  The  question  is 
whether  or  not  Mrs.  Thacher ’s  conditions  yere  complied 
with. 

The  Court :  I  think  you  gave  evidence  which  would  make 
this  responsive.  I  will  overrule  the  objection! 

Counsel  for  Plaintiffs :  May  I  have  an  exception? 

The  Court:  Yes. 

A.  This  was  the  onlv  room  we  had  available  for  the  use 

* 

of  a  single  collection. 

Q.  Do  you  recall  when,  if  at  all,  the  entire  John  Boyd 
Thacher  collection  was  physically  placed  in  the  Thacher 
room?  A.  Several  units  were  consolidated  there  during 
the  winter  of  1929.  The  consolidation  was  concluded  in 
March,  1930. 

Q.  Do  you  recall  a  visit  from  the  attorney^  in  this  case, 
Mr.  Yaras  and  Mr.  Williams,  about  May  13,  1930? 

Counsel  for  Plaintiffs:  I  object  to  that  question,  your 
Honor,  on  the  ground  that  it  was  previously  stated - 

The  Court:  You  have  gone  into  it,  I  think,  quite  fre¬ 
quently. 

Counsel  for  Plaintiffs :  Only  after  it  had  been  opened  up 
by  the  other  side.  I  am  just  reiterating  my  previous  posi¬ 
tion.  | 

The  Court :  My  recollection  is  not  clear,  but  it  seemfe  to  me 
that  every  time  you  examined  a  witness  you  asked  if  so  and 
so  was  not  stated  on  one  of  the  visits. 

Counsel  for  Plaintiffs:  That  was  ov^r  my  objec¬ 
tion  to  its  being  referred  to  at  all. 
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The  Court:  I  do  not  think  so.  I  will  overrule  vour 

* 

objection. 

Counsel  for  Plaintiffs:  May  I  have  an  exception? 

The  Court:  Yes. 

Q.  Do  you  recall  such  a  visit,  Doctor?  A.  Yes,  indeed.” 

Thereupon,  over  the  objection  and  exception  of  plain¬ 
tiffs,  the  defendant  testified  in  substance  as  follows : 

Mr.  Yaras  came  bringing  Mr.  Williams.  I  sent  for  Mr. 
Ashley  and  Mr.  Roberts,  and  Mr.  Williams  opened  up  the 
conversation  bv  starting  to  remind  me  of  the  historv  of  the 
Thacher  matter,  as  we  came  to  speak  of  it  since  Mrs. 
Thacher’s  death,  and  I  interrupted  and  told  him  there  was 
no  need  of  that,  that  I  had  the  matters  freslilv  in  mind. 
Then  Mr.  Yaras  began  to  talk  of  the  visit  of  himself  and 
Colonel  Treadwell  in  August,  1929,  and  how  they  had  been 
taken  from  one  point  to  another;  how  first  they  had  ques¬ 
tioned  the  guards,  but  could  not  find  anything  out  about 
the  collection,  and  they  drifted  about,  and  complained  that 
it  seemed  to  them  queer  that  the  guards  did  not  know  about 
it  and  where  it  was,  and  that  collections  in  places  like  the 
Metropolitan  Museum  were  displayed. 

I  remarked  that  the  collections  in  the  Metropolitan 
Museum  were  of  objects  like  paintings,  and  of  course  they 
were  displayed;  but  this  collection  included  a  great  many 
rarities  that  ought  to  be  stored  and  specially  treated  and 
made  available  to  those  who  needed  to  get  at  them, 
410  scholars  and  so  on,  and  that  they  could  not  all  be 
displayed  at  once. 

Then  the  conversation  became  for  a  while  rather  desul¬ 
tory.  There  was  a  question  about  the  few  incunabula  up 
in  the  Manuscript  Division  and  the  few  that  had  been  in  the 
rare  book  room,  and  Mr.  Roberts,  I  believe,  interjected  the 
remark  that  the  incunabula  that  had  been  moved  from  the 
exhibit  cases  up  to  the  rare  book  room  had  been  taken  up 
there  to  be  aired,  and  so  on. 

Thereupon  the  following  ensued: 

“Counsel  for  Plaintiffs:  I  object  to  the  numerous  decla¬ 
rations  of  theory  which  Dr.  Putnam  is  testifying  to  as  hav¬ 
ing  been  made  at  that  time.  I  think  that  is  proper  argu¬ 
ment.  Your  Honor  has  often  pointed  out  to  me  that  cer- 
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tain  matters  were  proper  for  argument.  It  seems  to  me 
that  these  self-serving  declarations  only  made  for  the  pur¬ 
pose  of  defending  himself,  are  not  in  point  a^id  are  not  rele¬ 
vant  as  a  matter  of  law.  If  Mr.  Fihelly  wa^ts  to  argue  to 
the  jury  on  these  things,  of  course  I  have  nb  objection. 


(Counsel  for  the  respective  parties  approached  the 
bench,  where  the  following  proceedings  took  place  out  of 
the  hearing  of  the  jury:) 

The  Court:  How  did  all  this  start,  about  the  visit  of 
1931! 

Counsel  for  Defendant:  You  mean  how  did  it  get  into 
the  case? 

The  Court:  Yes. 

Counsel  for  Defendant:  It  got  into  the  case  when  Mr. 
Yaras  was  on  the  stand  under  cross-examination. 
411  Counsel  for  Plaintiffs:  The  only  direct  testimony 
which  I  introduced  on  this  was  for  |he  purpose  of 
getting  in  this  memoradum  of  September  6,  1929,  which 
was  given  to  us  at  that  time. 

The  Court:  Frankly,  why  does  not  that  open  the  door? 
You  did  not  need  the  memorandum  put  in.  Why  does  not 
that  open  the  door  to  give  the  entire  conversation? 

Counsel  for  Plaintiffs:  I  had  to  prove  the  document  by 
Mr.  Yaras.  | 

The  Court:  You  did  not  need  the  document.  You  could 
have  gotten  from  him  where  these  things  were  kept. 

Counsel  for  Plaintiffs:  From  Mr.  Yaras? 

The  Court:  From  Mr.  Ashley.  You  called  Mr.  Ashley  to 
prove  it. 

Counsel  for  Plaintiffs :  If  you  will  recall,  your  Honor,  at 
the  beginning  of  the  trial  I  stated  that  I  intended  to  put  Mr. 
Ashley  on  first,  and  on  account  of  your  Honor  not  allowing 
Mr.  Yaras  to  remain  in  the  room  I  changed  my  mind  and 
put  on  Mr.  Yaras  first,  only  under  the  duress  of  that  par¬ 
ticular  direction.  I  had  every  intention  o::  putting  it  in 
through  Mr.  Ashley. 

The  Court:  You  put  it  in  through  Mr.  Yaras? 

Counsel  for  plaintiffs :  Yes,  sir. 

The  Court:  I  think  that  opens  up  the  door  to  the  entire 
conversation.  You  inquired  about  this  conversation  with 
Mr.  Ahsley  about  this  memorandum  which  wjas  prepared. 
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Counsel  for  Plaintiffs:  As  to  an  admission  as  to  a  previ¬ 
ous  state  of  facts. 

The  Court:  You  put  in  a  substantial  part  of  the  May 
1930  conversation  did  you  not? 

412  Counsel  for  Plaintiffs:  No;  we  only  put  in  a  small 
part. 

The  Court:  Show  me  the  reference  to  that.  What 
volume? 

Counsel  for  Plaintiffs:  The  first  volume. 

The  Court:  What  page? 

Counsel  for  Plaintiffs :  The  bottom  of  page  43. 

Counsel  for  Defendant:  Eight  in  the  middle  of  page  44 
there  is  a  discussion.  It  is  all  through  there. 

Counsel  for  Plaintiffs:  If  your  Honor  will  read  that  I 
think  it  will  appear  that  it  was  on  cross-examination  that 
the  conversation  was  gone  into  beyond  that.  We  wanted  to 
show  that  the  memorandum  was  a  correct  memorandum 
and  accurately  stated  the  location,  not  only  at  the  time  of 
its  date,  September  16,  1929,  but  during  the  period  between 
the  death  of  the  testatrix  and  the  demand. 

The  Court:  That  is  your  objection? 

Counsel  for  Plaintiffs:  Yes,  sir. 

The  Court:  I  will  overrule  your  objection  and  give  you 
an  exception. 

i 

413  (The  Jury  returned  to  the  Jury  Box  and  the  fol¬ 
lowing  proceedings  were  had:) 

I 

Over  the  objection  and  exception  of  plaintiffs,  the  de¬ 
fendant  testified  in  substance  as  follows : 

The  next  particular  that  I  remember  in  the  conversation 
was  some  further  remarks  bv  Mr.  Yaras  which  led  me  to 
say  something  of  the  plans  that  we  had  for  the  further 
development  on  the  east  front  of  the  present  building  that 
would  give  us  a  real  treasure  room,  and  adjacent  to  it  a 
huge  room  where  collections  not  suitable  for  mere  treasure 
room,  but  where  certain  readers  and  others  could  be 
accommodated.  He  could  easily  follow  that.  I  did  not 
state  in  substance  to  Mr.  Yaras  that  while  I  had  not  com¬ 
plied  with  certain  conditions  of  the  will  that  in  a  year  or  so, 
when  I  got  the  new  treasure  room,  I  could  do  so,  nor  any¬ 
thing  like  that.  I  did  say,  when  Mrs.  Thacher  died,  and  we 
had  these  conditions  to  comply  with,  we  were  doing  what- 
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ever  we  could  do,  at  that  time ;  which  was  one  thing,  but  as 
time  went  on  if  we  could  do  better  that  we  prpposed  to  do 
it.  I  did  not  propose  to  be  limited  to  our  ability  at  the  time 
of  Mrs.  Thacher ’s  death,  in  July,  1928,  or  to  do  anything, 
if  we  could  do  anything,  better,  recognizing,  not  merely  the 
letter  of  the  conditions  but  the  spirit  of  them^  I  proposed 
to  do  it,  and  I  mentioned  that  our  abilities  wofild  increase 
with  this  development  on  the  east  front,  for  which  legisla¬ 
tion  was  pending  at  the  time  of  Mrs.  Thacher ’s  death. 

Well,  Mr.  Williams  remarked  that  they  sai^L  they  knew 
of  Mrs.  Thacher ’s  desires,  that  they  were  such  and  such, 
and  I  remember  now  telling  them  that  I  knew  Mrs. 
Thacher ’s  desires  better  than  anybody  else,  because,  as 
regards  this  collection,  it  had  for  years  been  the  one  en¬ 
grossing  subject  between  us  and  formed  the  subject  of 
numerous  letters  from  her  to  me,  answered  by  me,  in 
414  which  complete  satisfaction  was  expressed  with  the 
arrangements  which  were  in  effect,  except  as  to  what 
came  in  after  her  visit  in  1917,  the  arrangement  of  which 
these  visitors  had  seen  in  August,  1929. 

Then,  I  excused  myself.  One  of  my  colleagues  died  three 
days  before  and  left  his  property  to  the  library,  and  named 
me  executor.  I  had  to  excuse  myself  and  I  asl^ed  Mr.  Ash¬ 
ley  and  Mr.  Roberts  to  take  the  gentlemen  into  the  Thacher 
room,  show  them  everything  they  wanted  to  see,  including 
all  of  the  correspondence  with  Mrs.  Thacher. 

I  recall  that  during  that  particular  visit  or  conversation 
the  gentlemen  were  told  that  all  of  the  parts  bf  the  collec¬ 
tion  were  then  in  the  John  Boyd  Thacher  room.  The  col¬ 
lection  there  had  been  completed  in  March,  1930. 

Mr.  Williams  remarked,  that  Colonel  Treadwell  had 
ample  means  of  his  own  and  remarked  as  to !  some  of  the 
contents,  the  alternatives,  provided  for  in  case  of  for¬ 
feiture. 

I  asked  whether  he  supposed  that  in  the  hanfls  of  Colonel 
Treadwell,  the  collection  or  any  of  the  contents  of  the  col¬ 
lection,  would  find  a  worthier  place  and  would  do  a  more 
worthy  service  than  the  National  Library. 

Going  back  to  the  correspondence  which  passed  between 
the  executors  and  witness,  shortly  after  the  death  of  Mrs. 
Thacher,  I  have  not  seen  all  of  the  correspondence  which 
has  been  admitted  in  evidence  as  part  of  the  cross-exam- 
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ination ;  I  do  not  know  what  was  selected.  I  received  De¬ 
fendant  ’s  exhibit  No.  1.  This  letter,  among  other  things, 
states,  “We  will  inform  you  of  whatever  developments 
there  mav  be.”  That  is  under  date  of  March  3,  1927.  I 
recall  Defendant’s  No.  2  which  states,  “In  other  words,  is 
the  formal  transfer  of  these  objects  the  only  thing  that 
remains  to  be  done!”  I  recall,  as  a  part  of  my 

415  reply,  that  which  is  contained  in  Defendant’s  ex¬ 
hibit  2-A,  “Without  exception,  I  assume  that  the 

whole  of  the  material,”  namely,  the  John  Boyd  Tliacher 
material,  “is  in  our  possession,  and  it  only  awaits  a  formal 
transfer.” 

416  Thereupon  the  following  ensued: 

Q.  Now,  what  do  you  understand,  sir,  by  “formal  trans¬ 
fer,”  Dr.  Putnam! 

Counsel  for  Plaintiffs:  Your  Honor,  I  object  to  that,  be¬ 
cause  I  think  the  letter  speaks  for  itself  and  that  Mr.  Fihelly 
may  argue  to  the  jury  as  to  what  is  meant.  There  is  a  long 
correspondence,  which  is  self-explanatory. 

The  Court :  I  think  it  is  rather  important  to  know  what  his 
understanding  was,  so  I  will  overrule  your  objection. 

Counsel  for  Plaintiffs:  May  I  have  an  exception! 

The  Court :  Yes. 

The  Witness:  Well,  here  is  a  collection  that  until  the  dis¬ 
charge  of  the  executors  would  be  legally  a  part  of  the  estate 
of  Mrs.  Thacher,  and  be  subject  to  contribution  for  her 
debts  unless  the  general  assets  sufficed  for  it.  We  had  re¬ 
ported  the  items  in  our  possession.  We  assumed  there 
would,  of  course,  be  some  document  from  the  executors  and 
not  merely  from  the  attorneys  for  the  executors  that,  that 
would  recognize  our  complete  title  to  what  we  were  to  retain. 

Q.  Did  you  ever  receive  such  a  document  Doctor!  A.  No. 

Q.  Showing  you  Defendant’s  Exhibit  4,  which  has  been 
offered  in  evidence,  a  letter  to  you  dated  June  2,  I  think, 
1927,  on  the  letterhead  of  Reilley  &  Yaras,  signed  by  Coplin 
Yaras,  attorney  for  the  executors,  I  ask  you  whether  you 
have  ever  seen  that  letter,  sir.  A.  I  have  seen  the  letter  but 
it  was  not  addressed  to  me.  I  was  abroad  when  that  ar¬ 
rived. 

417  — .  It  is  a  part  of  the  Library  of  Congress’  files 
with  respect  to  this  case!  A.  Yes,  sir. 
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Q.  Did  you  see  it  on  your  return  from  abroad,  sir?  A. 
Yes. 

Q.  Now,  I  ask  you  if  you  recall  or  remember  this  particu¬ 
lar  section - 

Counsel  for  Plaintiffs  (interposing) :  Your  Ijlonor,  I  object 
to  this  being  inserted  through  this  witness’  testimony.  It 
is  already  in  evidence.  The  witness  has  already  said  that 
he  was  abroad  when  it  came  and  I  believe  it  was  not  ad¬ 
dressed  to  him. 

The  Court:  May  I  see  it? 

Counsel  for  Defendant:  Yes,  Your  Honor  (handing  the 
letter  up  to  the  Court). 

Counsel  for  Plaintiffs:  So  far  as  taking  up  time  is  con¬ 
cerned,  this  letter  has  already  been  read  in  evidence. 

The  Court :  I  imagine  that  this  is  preliminarily  to  asking 
him  some  question. 

Counsel  for  Defendant:  Yes,  and  then  he  personally 
answered  the  letter  himself,  your  Honor. 

The  Court:  I  think  that  perhaps,  Mr.  Fihelly,  is  asking 
him  with  respect  to  this  letter  just  wants  to  understand  cer¬ 
tain  things.  It  will  take  up  time,  but  I  think  will  make  it 
more  intelligent  to  the  jury. 

Counsel  for  Plaintiffs:  An  exception. 

The  Court:  Yes.  I  regret  that  it  does  consume  time. 

Thereupon,  over  the  objection  and  exception  of  plain¬ 
tiffs,  the  defendant  gave  in  substance  the  following  testi¬ 
mony: 

418  I  recall  that  the  executors  made  the  contemplated 
visit  to  Washington,  after  receipt  of  the  statement 
just  referred  to. 

I  was  also  shown,  after  I  returned,  the  response  to  Mr. 
Ashley  to  that  letter. 

I  have  never  seen  the  executors.  I  have  seen  Colonel 
Treadwell,  one  of  them.  I  have  never  seen  the  other  execu¬ 
tor.  I  have  never  received  any  communication  of  any  kind 
from  them. 

There  were  no  communications  signed  by  the  two  execu¬ 
tors,  so  far  as  I  can  recall. 

Thereupon  the  following  ensued: 

“The  Court:  Did  you  state  whether  or  not  subsequent  to 
that  letter,  you  received  a  visit  from  the  exedutors  or  each 
of  them? 
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The  Witness:  I  did  not. 

Counsel  for  Defendant :  If  your  Honor  please,  I  will  ask 
your  Honor  to  take  judicial  notice  of  the  fact  that  Mr. 
Treadwell  is  the  only  executor  that  has  verified  this  declara¬ 
tion. 

Thereupon  the  testimony  of  the  defendant  continued  in 
substance  as  follows: 

I  have  never  received  any  communication  or  inquiries 
from  the  other  executor,  so  far  as  I  can  recall  or  our  records 
show. 

So  far  as  I  know,  there  have  never  been  any  items  of  the 

John  Boyd  Thacher  collection  lost  during  the  time  that  it 

has  been  in  the  Library  of  Congress,  or  destroyed  by  fire, 

sun,  or  anything  else,  so  far  as  I  know. 

419  As  to  whether  there  has  been  anv  fire  in  the  Li- 

* 

brary  of  Congress  during  the,  thirty-three  years  I 

have  been  there,  I  have  had  occasion  to  verify  my  own 

memory  on  that. 

* 

There  have  been  two  occasions  of  some  flame;  one  rags 
in  the  paint  shop  which  got  up  against  a  steam  pipe  and 
burned  up  itself.  It  did  not  burn  anything  else.  Another 
was  where  some  papers  were  charred  behind  a  radiator. 
Neither  could  be  called  a  fire  in  the  library,  except  of  the 
articles  mentioned. 

Thereupon  the  following  ensued: 

Q.  Now,  do  you  recall  at  one  time  or  another  that  Mrs. 
Thacher  sent  what  had  been  termed  the  Columbus  relics  to 
the  Library  of  Congress?  A.  Yes. 

Counsel  for  Plaintiffs :  Excuse  me,  but  that  is  something 
on  the  outside  of  this. 

The  Court:  Yes;  to  which  was  added  this  collection  she 
deposited,  certain  Columbus  relics. 

Counsel  for  Defendant:  That  is  what  I  meant. 

The  Witness:  Yes,  about  1913  or  1915,  was  it,  there  was 
this  second  Columbus  collection,  after  the  first  deposit, 
there  was  the  Columbus  relics. 

Counsel  for  Plaintiffs:  Your  Honor,  I  object  to  that  testi¬ 
mony  and  move  that  it  be  stricken  out  on  the  ground  that 
it  is  outside  the  issues  of  this  case,  which  only  relate  to 
material  other  than  the  Columbus  relics. 
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The  Court:  Overruled. 

Counsel  for  Plaintiffs :  An  exception,  your  Hpnor. 

The  Court:  Yes. 

I 

420  Q.  Do  you  recall,  Doctor,  that  at  abo^it  the  time 
demand  was  made  for  this  entire  collection,  that  you 

also  received  a  request  to  return  the  Columbus  jrelics  to  the 
executors  or  the  residuary  legatees  ? 

Counsel  for  Plaintiffs :  May  I  have  an  objection  and  ex¬ 
ception  to  that? 

The  Court:  Yes. 

Q.  Were  they  returned,  if  you  know,  Doctor?  A.  Yes. 

Q.  Did  you  later  receive  a  request  also,  after  the  demand 
from  Mr.  Yaras  or  Colonel  Treadwell  to  retfurn  certain 
autographs,  and  manuscript  letters,  as  not  beiiig  under  the 
terms  of  the  will? 

Counsel  for  Plaintiffs:  May  I  have  an  objection  and 
exception,  your  Honor? 

The  Court:  Yes. 

The  Witness :  Yes. 

Q.  Do  you  recall,  did  you  answer  that?  A.  Yes. 

The  Court:  You  are  not  objecting  to  him  giying  the  con¬ 
tents  of  written  documents  ? 

Counsel  for  Plaintiffs :  No,  your  Honor. 

Counsel  for  Defendant:  I  will  be  vcrv  glad  to  read  that. 
The  Court :  This  is  secondary  evidence  ? 

Counsel  for  Plaintiffs :  I  am  objecting  on  the  ground  that 
it  is  irrelevant,  immaterial  and  incompetent  and  on  the 
grounds  previously  stated. 

The  Court :  On  that  ground.  I 

421  The  Witness:  Yes,  there  was  a  request  for  cer¬ 
tain  autographs  on  the  ground  that  thejv  were  coun¬ 
tries  named  in  the  will,  particularized  in  the  fwill,  and  did 
not  include  the  countries  of  Europe,  included  in  these  auto¬ 
graphs — Sweden,  for  instance. 

Q.  Was  that  during  the  year  1929  or  1930,  £f  you  know? 
A.  Well  it  ran  through  that  winter.  I  have  forgotten  the 
date. 

Q.  Were  certain  of  those  particular  documents  returned 
to  the  executors  or  the  residuary  legatees?  A.  Yes. 
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The  Court:  May  I  ask  if  this  is  covered  by  correspond¬ 
ence  which  has  already  been  admitted  ? 

Counsel  for  Defendant:  Yes,  if  your  Honor  please,  al¬ 
ready  in.  I  am  trying  to  save  time. 

Counsel  for  Plaintiffs:  May  I  object  to  that  on  the 
ground  that  it  has  been  previously  stated? 

The  Court:  Yes. 

Counsel  for  Plaintiffs:  And  may  I  have  an  exception? 

The  Court:  Yes. 

Thereupon  the  testimony  of  the  defendant  continued  in 
substance  as  follows: 

There  came  a  time  when  I  refused  to  return  certain  other 
manuscripts,  and  autographs,  which  I  was  asked  in  the 
same  general  correspondence  to  return. 

Mr.  Ashley  made  the  inventory.  I  saw  it  and  knew  about 
it.  An  appraisal  was  made  under  my  instructions. 

The  appraisal  intended  to  cover  all  of  the  items  in  the 
Library  of  Congress.  It  covered  some  of  these  par- 
422  ticular  articles  which  have  been  testified  to. 

Thereupon  the  following  ensued: 

“Q.  Now,  with  respect  to  the  catalogues  which  have  gone 
in  evidence,  of  course,  one  was  finished  in  1915.  We  will 
leave  that  out,  for  the  time  being. 

With  respect  to  volumes  2  and  3,  state  whether  or  not 
those  particular  volumes  included  or  did  not  include  the 
articles  which  were  returned  on  the  demand  of  the  executors 
and  residuary  legatees  ? 

Counsel  for  Plaintiffs:  May  I  object  to  that  question? 

The  Court:  I  will  overrule  the  objection  and  give  you 
an  exception. 

The  Witness:  Well,  to  the  best  of  my  understanding, 
the  articles  returned  were  omitted. 

Q.  Now,  there  has  been  some  testimony  in  the  case,  Doc¬ 
tor,  with  respect  to  certain  employees,  say,  for  instance,  of 
the  Manuscript  Room,  not  being  familiar  with  the  other 
four  million  books,  or  all  of  the  rules  of  the  divisions  in  the 
Library.  Is  it  the  duty  of  the  employees  of  the  Library  to 
be  familiar  with  everything  in  the  Library? 

Counsel  for  Plaintiffs:  I  will  stipulate  that  it  is  not. 

Counsel  for  Defendant :  I  would  like  to  have  that. 
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The  Court:  You  may  answer. 

The  Witness :  No,  not  his  duty.  It  ought  to  be  his  ambi¬ 
tion,  but  it  is  not  his  duty.” 

Thereupon  the  testimony  of  the  defendant  continued  in 
substance  as  follows : 

We  have  about  four  million  books  in  the  Library, 

423  that  is  the  printed  books  and  pamphlets;  and  then 
over  one  million  prints,  and  over  one  million  musical 

compositions.  We  have  never  counted  the  manuscripts  but 
millions  and  millions  of  pieces.  There  are  a  Quarter  of  a 
million  pieces  in  the  Roosevelt  papers  alone.  The  Roose¬ 
velt  papers  were  kept.  Up  in  the  Manuscript  Division  in 
the  same  kind  of  a  case  that  we  keep  these  manuscripts.  In 
that  particular  division  we  have  papers  of  ether  former 
Presidents  of  the  United  States.  In  that  same  division,  in 
that  same  long  curtain,  there  are  all  of  our  manuscripts. 
We  have  there  the  papers  of  the  early  Continental  Con¬ 
gresses,  all  of  the  most  precious  papers  turned  over  to  us 
from  the  State  Department,  except  the  Declaration  of  In¬ 
dependence  and  the  Constitution,  for  which  we  have  pre¬ 
pared  a  shrine  out  in  the  hallway. 

Thereupon  the  following  ensued: 

“Q.  Now,  Doctor,  with  respect  to  this  catalogue,  is  it 
possible  in  this  cataloging  for  an  individual  to  go  in  and 
look  at  some  of  the  books,  and  go  over  them,  maybe  physi¬ 
cally  handle  them,  and  then  estimate  correctly,  pr  anywhere 
nearly  correctly,  how  long  it  is  going  to  take  to  prepare  a 
catalog?  A.  I  am  not  testifying  as  an  expert,  Mr.  Fihelly, 
and  I  do  not  think  that  I  ought  to  say  except  what  has  been 
my  own  experience.  I  will  say - 

Counsel  for  Plaintiffs:  If  he  is  not  testifying  as  an  ex¬ 
pert,  I  do  not  think  that  he  ought  to  testify. 

Counsel  for  Defendant :  I  am  not  asking  him  to  testify  as 
an  expert. 

424  The  Witness:  You  are  asking  me  foij  my  experi¬ 
ence? 

Counsel  for  Defendant:  Yes,  during  thirty-three  years. 

The  Witness :  I  feel  that  I  can  answer  that. 

The  Court:  I  think  that  his  experience  with  catalogs, 
from  his  experience,  he  may  answer  and  that  th^t  may  have 
a  bearing  on  it. 
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Counsel  for  Plaintiffs:  May  I  have  an  exception? 

The  Court:  Yes. 

The  Witness:  Mr.  Fihelly,  I  would  like  to  explain,  for 
many  years  I  have  been  over  there,  I  have  been  obliged  to 
come  in  contact  with  cataloguing,  of  course.  Of  course,  I 
have  heard  and  I  have  envied  the  easy  mathematics  with 
which  the  experts  have  declared  the  time  it  would  take  to 
catalog.  As  far  as  I  have  been  able  to  apply  such  mathe¬ 
matics  to  the  cataloging  in  general  in  the  Library  of  Con¬ 
gress  during  the  past,  if  I  could  have  done  that,  I  could 
have  saved  myself  a  lot  of  care  and  the  Treasury  a  lot  of 
money.  I  have  never  found  it  possible,  even  with  a  very 
careful  examination,  to  disclose  or  with  much  of  the 
material  to  determine  in  advance  how  long  such  business  is 
going  to  take. 

Q.  During  the  summer  of  1929,  state  whether  or  not  the 
Library  of  Congress  was  behind,  generally,  in  its  cata¬ 
loguing?  A.  Yes. 

Counsel  for  Plaintiffs:  Your  Honor,  I  object. 

The  Court:  I  think  that  what  can  reasonably  be  done 
depends  on  the  situation  of  the  Library  at  that  time. 

Counsel  for  Plaintiffs:  May  I  have  an  exception? 

The  Court:  Yes. 

425  Q.  State  whether  or  not  this  John  Boyd  Thacher 
cataloguing  was  given  preferential  right  of  way  dur¬ 
ing  that  period  of  time?  A.  In  order  that  there  may  be  no 
misunderstanding  about  that  Mr.  Fihelly  I  do  not  want  you 
to  even  get  my  thought  about  the  cataloguing  and  what  was 
required  about  the  conditions — from  the  time  the  will  was 
probated  down  to  the  time  at  which  I  was  quite  certain  that 
we  were  to  have  a  call  or  a  visit  from  the  executors  as  to 
the  compliance  with,  and  talked  with  them - 

Q.  That  is  what  I  am  telling  about;  I  am  talking  about 
1929.  A.  I  know,  and  I  want  to  have  it  perfectly  clear,  that 
I  had  not  given  instructions  that  Dr.  Bourne  was  even  to 
make  a  close  examination  of  anything,  of  any  of  the 
material,  with  reference  to  their  cataloguing  until  Septem¬ 
ber  13, 1929,  a  week  after  they  had  a  demand  for  the  return 
of  the  material. 

Q.  At  that  time,  state  whether  or  not  the  Thacher  collec¬ 
tion  was  given  the  right-of-way  over  others,  which  chrono¬ 
logically  might  have  been  before  it?  A.  Yes. 
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Counsel  for  Plaintiffs:  Your  Honor,  I  object  to  that. 
That  all  took  place  after  September  6,  1929. 

The  Court:  I  understand  that  your  objection  goes  only 
to  the  need  of  the  library. 

But  the  Court  overruled  the  objection  to  which  ruling  an 
exception  was  duly  noted.  Thereupon  the  following  took 
place : 

to  the  need  of  the  library.’ ’ 

4  4  The  Witness:  Dr.  Bourne,  who  concentrated  upon  them 
— now,  Dr.  Bourne,  had  no  duties  in  cataloguing  in  general. 
He  was  one  of  a  group  of  scholars  we  had  brought 

426  in  as  specialists  to  help.  Other  than  that,  that  could 
do  other  work  for  me  and  would  be  Available  for 

additional  work  such  as  this,  not  requiring  thd  technique  of 
cataloguers,  but  as  historians.” 

The  witness  continued  to  testify  in  substance  as  follows : 

He  came  in  the  summer  of  1929;  we  entered  into  nego¬ 
tiations  generally,  or  otherwise,  with  respect!  to  him  com¬ 
ing  down,  away  back  in  the  spring,  but  not  with  him: 

In  those  negotiations  it  was  understood  that  Professor 
Bourne  would  have  to  finish  his  school  year  before  coming 
to  Washington. 

As  to  whether  the  John  Boyd  Thacher  book  plates  were 
acquired  and  when  they  were  put  on,  I  know  about  all  of 
the  facts;  but  I  do  not  remember  when.  The:  book  plates 
came  from  Mrs.  Thacher.  I  was  informed  at  the  time  that 
there  were  enough  for  the  incunabula  but  no  iqore.  During 
her  lifetime  she  never  sent  any  more. 

We  ordinarily  would  not  put  on  book  plates  until  the 
books  had  become  ours  or  we  had  legal  title  io  the  books 
or  legal  title  to  the  books  had  finally  passed  to  us.  The 
book  plates,  Mrs.  Thacher ’s  book  plates,  and  book  plates 
of  a  donor  could  come  in,  at  any  time,  and  we  would,  of 
course,  have  been  glad  to  put  the  book  plates  ofi  if  they  had 
been  sent  in  by  Mrs.  Thacher  to  us.  i 

Of  the  1915  catalogue  a  thousand  copies  were 

427  printed,  and  then  five  hundred  more. 

Those  thousand  copies  are  distributed  to  institu¬ 
tions  of  learning,  institutions  which  we  try  to  reach ;  we  try 
to  have  copies  reach  every  collector  who  woijld  have  any 
appreciation  of  Mr.  Thacher ’s  collection,  etc. 
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A  scheme  or  outline  of  Dr.  Bourne’s  catalogue  was  sent 
to  the  executors,  or  sample  pages  from  Mr.  Ashley’s  cata¬ 
logue  showing  certain  material  to  the  executors,  before  the 
final  printing  was  done,  on  those  two  particular  catalogues. 

After  receipt  of  the  scheme,  our  respondent  was  not  the 
executor,  but  Mr.  Yaras,  and  it  was  to  the  effect  that  the 
executor  had  no  comment  to  make. 

I  do  not  recall  whether  we  had  any  comment  on  the 
scheme  for  the  volume  two  of  the  catalogue  later. 

During  the  period  prior  to  the  demand  made  September 
6,  1929,  I  heard  as  a  matter  of  common  knowledge  that 
after  they  probated  the  will,  which  was  delayed  because 
that  was  contested,  that  litigation  in  which  the  estate  was 
involved,  or  the  executors  were  involved,  was  going  on  in 
Albanv. 

I  did  not  hear  at  that  time  the  amount  of  the  suit  which 
was  involved  nor  the  details. 

Thereupon  the  following  proceedings  took  place: 

“Q.  Doctor,  certain  of  your  employees  have  testified  in 
this  case.  I  will  ask  you  whether  or  not  you  could  have  so 
intimidated  those  employees  in  any  way  with  respect  to 
their  testimony,  as  far  as  you  know,  sir. 

Counsel  for  Plaintiffs:  I  will  stipulate  that  Doctor  Put¬ 
nam  has  not  done  that. 

Counsel  for  Defendant :  That  is  fine.  It  did  come  in  the 
case.  I  am  willing  to  accept  your  stipulation.” 

The  testimony  of  the  defendant  on  cross-examination  by 
counsel  for  plaintiffs  was  in  substance  as  follows: 

428  I  recall  a  notice  which  I  got  from  Mr.  Yaras  on 
behalf  of  the  executors  that  Mrs.  Thacher  had  died ; 
also  he  sent  me  in  response  to  my  request  a  copy  of  the  will. 
Previously  he  had  sent  a  copy  of  the  citation,  the  formal 
citation  that  the  will  -was  being  offered  for  probate,  which 
to  all  interested  parties  is  a  notice  of  the  will. 

I  am  a  member  of  the  bar  of  Minnesota  and  Massachu¬ 
setts.  But  my  practice  consisted  of  work  in  a  law  office  in 
Boston  for  only  three  years.  I  did  not  make  a  very  deep 
dent  upon  the  profession. 

To  some  extent  I  have  a  general  understanding  of  legal 
terms  which  I  learned  from  my  years  of  study.  I  know  that 
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a  citation  is  a  notice  that  the  will  was  being  offered  for 
probate.  Then  I  asked  for  a  copy  of  the  will,  which  Mr. 
Yaras  sent  to  me. 

I  recall  writing  this  letter,  the  original  ol  Defendant’s 
Exhibit  2-A.  I  recall  perfectly  that  I  wrote : 

March  5,  1927. 


“Coplin  Yaras, 

100  State  Street, 

Albany,  New  York. 

My  Dear  Sir: 

I  very  keenly  appreciate  your  courtesy  and  promptness 
in  sending  me  a  copy  of  the  will,  which  hasi  duly  reached 
me  this  morning  with  your  note  of  the  3d. 

The  bequest  to  the  nation,  though  of  course  no  surprise. 


since  the  intention  had  been  definitely  expressed  by  Mrs. 
Thacher,  is  most  gratifying;  and  the  conditions  that  are 
attached  to  it  are  entirely  appropriate  and  su<th  that  we  can 


readily  conform  to.  With  respect  to  the  (Catalogues  we 
have  already  partially  conformed  to  them  in  the  catalogue 
of  the  incunabula,  with  which  you  are  doubtless  familiar.” 


429  I  recall  Plaintiffs’  Exhibit  21,  whkjh  I  sent  and 
with  which  I  enclosed  a  clipping.  I  do  that  whenever 
a  notice  appears  in  the  papers  that  I  think  would  be  grati¬ 
fying  to  either  the  donor  or  the  family. 

That  is  my  handwriting  where  it  appears  on  Plaintiffs’ 
21  “Star,  March  9,  1927.” 

I  had  carefully  examined  the  will  when  I  Received  it ;  it 
was  my  duty  to — from  two  angles.  In  so  doing  I  did  read 
the  5th  paragraph,  I  did  read  the  7th  paragra  ph,  which  had 
the  forfeiture  provision  and  I  did  read  the  6  ;h  paragraph, 
which  alluded  to  the  gift  to  the  State  of  New  York.  In¬ 
cidentally,  that  was  not  my  affair  but  I  did  examine  it. 

I  recall  saying  in  the  letter  dated  March  11th  this : 

“Colonel  George  C.  Treadwell, 

360  State  Street, 

Albany,  New  York. 

My  Dear  Colonel  Treadwell: 

You  may  have  seen  the  notice  in  the  New  York  Times  of 
Mrs.  Thacher ’s  bequest  to  the  Library.  It  was  to  meet  in- 

21— 5728a 
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quiries  from  the  press  which  ensued  upon  the  notice  of  her 
death. 

“The  text  for  the  Times  notice  was  not  furnished  by  us, 
but  appears  to  have  been  sent  on  from  Washington  by  the 
Associated  Press,  hence  the  regrettable  misspelling  of  the 
name. 

“I  am  enclosing  a  copy  of  the  fuller  notice  which  ap¬ 
peared  in  the  Washington  Star  of  March  9.” 

Plaintiffs’  Exhibit  38  for  identification  is  the  notice  in 
the  New  York  Times  to  which  I  was  referring. 

Whereupon  Plaintiffs’  Exhibit  38  for  identification  was 
offered  and  received  in  evidence. 

Counsel  for  Plaintiffs :  I  will  read  a  part  of  this  clipping. 

430  The  paper  so  received  in  evidence  is  a  clipping 
from  the  New  York  Times  of  March  10,  1927,  as 
follows : 

“Thacher  Relics  giyen  to  Public.  Library  of  Congress 
Gets  Rich  Historical  Collection  under  Will  of  Albanian’s 
Widow.  5,000  Ancient  Articles.  Early  Books,  Letters  of 
Kings  and  Queens,  Even  Reputed  Fragments  of  Bones  of 
Columbus  Included.  Special  to  the  New  York  Times. 
Washington,  March  9. — Rare  incunabula  and  historical 
letters  have  become  the  property  of  the  Library  of  Con¬ 
gress  under  the  will  of  Mrs.  John  Boyd  Thacher,  who  died 
on  February  18.  *  The  gift  was  announced  today  at  the 
Library.” 

Thereupon  the  following  ensued: 

i 

“The  Court:  Mr.  Williams,  may  I  ask  this:  Do  you  con¬ 
tend  that  the  title  passed  at  that  time! 

Counsel  for  Plaintiffs :  Retroactively  at  that  time. 

The  Court:  You  don’t  contend  that  the  title  passed  on 
the  death  of  Mrs.  Thacher! 

Counsel  for  Plaintiffs:  Under  the  law  of  New  York 
an  inchoate  title  passes,  which  becomes  absolute  upon  the 
probate  of  the  will.” 

The  clipping  of  the  Washington  Star  of  March  9th 
already  in  evidence  is  as  follows: 
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“John  Boyd  Thacher ’s  Widow  Leaves  pearly  5,000 
Articles,  Many  Unique,  to  Nation — Includes  Incunabula. 

“Four  collections  of  inestimable  value  have  just  become 
the  property  of  the  Library  of  Congress  under  the  will  of 
Mrs.  John  Boyd  Thacher  of  Albany,  who  died  February  18, 
it  was  announced  at  the  Library  today. 

“These  collections  were  the  life  work  of  John  Boyd 
Thacher,  perhaps  the  greatest  of  American  col- 

431  lectors.  The  various  articles  have  beSn  placed  on 
deposit  at  the  Library  of  Congress  from  time  to 

time,  but  they  now  become  the  property  of  the  Government 
outright.  ’ 

The  witness  thereupon  testified  that  he  recalled  sending 
that  clipping  to  the  executors. 

Whereupon  the  testimony  of  the  defendant  on  cross- 
examination  continued  in  substance  as  follows : 

Plaintiffs’  Exhibit  39  for  identification  contains  the 

formal  statement  issued  at  the  Librarv  to  which  there  is  an 

* 

allusion  made  in  the  Star  clipping  and  in  my  letter. 

Of  course,  you  often  prepare  for  the  Daily  those  things. 
But  in  this  case  it  is  obviously  a  statement  furnished  by  us 
because  it  says  “The  full  text  of  the  Library  statement 
follows.”  I  saw  it  at  the  time.  I  saw  it  when  it  came  out 
in  the  United  States  Daily. 

Whereupon  Plaintiffs’  Exhibit  39  was  offered  and  re¬ 
ceived  in  evidence.  The  paper  so  received  in  evidence  is 
as  follows: 

“The  United  States  Daily,  Friday,  March  11,  1927. 
Library  of  Congress  is  recipient  of  four  sets  of  valuable 
books  collected  by  John  Boyd  Thacher.  Collection  includes 
volume  dated  1459.  Books  from  greater  number  of  early 
presses  now  owned  by  Library.  Terms  of  wilf  give  title  to 
acquisition.  Group  of  autographs  contains  Signatures  of 
royalty  on  documents. 

“The  book  collections  of  John  Boyd  Thacher  have  come 
into  the  possession  of  the  Library  of  Congress  as  the  result 
of  the  terms  of  the  will  of  his  widow,  Mrs.  John  Boyd 
Thacher,  of  Albany,  New  York,  who  died  on  February  18. 
“Announcement  of  the  acquisition  was  made  by 

432  the  Library  with  the  explanation  that  the  books  have 
been  deposited  there  from  time  to  time, |  but  title  now 

i 
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rests  with  the  Government  under  the  provisions  of  the  will. 

“The  full  text  of  the  statement  of  the  Library  follows:” 

There  there  is  a  brief  paragraph  describing  the  extensive 
collection.  Continuing: 

“These  various  collections,  really  four  in  number,  repre¬ 
senting  Mr.  Thacher  \s  more  especial  interests  as  a  student 
and  as  a  collector,  were  deposited  in  the  Library  at  dif¬ 
ferent  times  subsequent  to  Mr.  Thacher ’s  death,  but  were 
only  loans  to  the  Government.  Complete  title  to  them  now 
passes  to  the  National  Library  under  the  terms  of  Mrs. 
Thacher ’s  will.” 

The  witness  thereupon  identified  a  volume  already  in 
evidence  as  his  annual  report  for  the  year  1927.  The  date 
of  that  report  is  December  5,  1927.  It  contains  the  follow¬ 
ing: 

“My  last  report  began  with  a  mention  of  certain  addi¬ 
tions  to  our  resources  in  the  form  of  gift,  bequest  and  en¬ 
dowment,  the  last  named  especially  encouraged  and  facili¬ 
tated  bv  the  creation  of  the  Librarv  of  Congress  Trust  Fund 
Board.  The  past  veal*  has  brought  notable  additions  to 
these — of  material  in  the  bequest  by  the  late  Harry  Hou- 
dini  of  his  collections  on  magic  and  on  spiritism,  and  by 
Mrs.  John  Boyd  Thacher  of  the  four  collections  made  by 
her  husband  and  already  on  deposit  with  us  but  without 
relinquishment  of  title.” 

“A  reference  to  those  passages  will  indicate  the 
433  unusual  character  of  the  Houdini  collections,  and  the 
extraordinary  historical,  bibliographic,  and  auto¬ 
graphic  importance  of  the  collections  formed  by  Mr. 
Thacher,  the  bequest  of  which  by  Mrs.  Thacher  assures  to 
the  Library  permanent  ownership  of  rarities  of  which  it 
had  been  merelv  the  custodian.” 

On  page  25,  under  the  title  “Division  of  Accessions”: 

“On  February  18,  1927,  died  in  Albany,  New  York,  Mrs. 
Emma  Treadwell  Thacher,  widow  of  Hon.  John  Boyd 
Thacher,  bequeathing  to  the  Library  of  Congress  the  ex¬ 
tensive  collections  of  books,  autographs,  manuscript  docu¬ 
ments,  and  other  valuable  articles  collected  by  her  husband 
and,  after  his  death  in  1909,  entrusted  by  her  to  the  custody 
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of  the  Library  of  Congress  at  various  dates  (1910-1921)  as 
deposits  subject  to  her  pleasure.  The  several  groups,  now 
by  her  will  permanently  transferred”  and  s^>  forth. 

Thereupon  the  defendant  testified  that  he  Recalled  seeing 
Plaintiffs’  Exhibit  25,  dated  July  20,  1927  (already  in  evi¬ 
dence).  That  in  there  he  refers  to  the  contemplated  visit 
of  the  executors.  Plaintiffs’  Exhibit  25  contains  the  fol¬ 
lowing  : 

“I  expect  now  to  be  continuously  in  Washington  until 
nearly  the  middle  of  August.”  “If,  as  intimated  in  your 
note  of  the  25th,  you  and  the  executors  contemplate  a  visit 
to  Washington,  please  advise  me  seasonably.” 

The  defendant  then  testified  that  he  did  not  recall  re¬ 
ceiving  seasonable  advice  from  Mr.  Yaras  that  the  executors 
were  coming  to  make  a  visit  after  that. 

Having  first  referred  to  a  memorandum,  the  wit- 
434  ness  continued  to  testify  in  substance  as  follows: 

My  next  letter  after  the  letter  of  July  20,  1927,  was  No¬ 
vember  2,  1929.  I  do  not  recall  the  contents  of  that  letter 
relating  to  the  appraisal.  (Thereupon  the  witness  ex¬ 
amined  the  letter.)  I  recall  this  letter.  I  don’t  find  any¬ 
thing  about  a  visit. 

I  recall  replying  to  that  by  the  letter  of  November  4, 1927. 
I  didn’t  say  anything  about  a  visit  in  that  letter.  This  re¬ 
sponds  to  a  statement  about  the  affidavit.  That  is  all  it  is. 

There  was  no  further  correspondence  until  the  year  1929. 

I  did  not  write  to  the  executors  and  ask  foi^  assistance  in 
complying  with  the  conditions  of  the  will. 

With  respect  to  the  conditions  in  the  will  I  testified  this 
morning  that  I  did  not  agitate  myself  about  the  catalogue 
condition  until  September  13,  1929.  Except  that  I  called 
Mr.  Yaras’  attention  to  the  fact  that  the  catalogue  of  the 
incunabula  had  been  already  issued,  which  we  had  already 
done.  That  was  by  my  letter  of  March  5,  192t7. 

With  the  exception  of  the  shifting  of  a  few  incunabula 
that  were  in  the  north  building  on  the  second  floor  to  the 
rare  book  room,  and  the  reduction  of  some  of  the  exhibits, 
I  do  not  recall  that  any  change  was  made  in  the  physical 
location  of  the  books  between  March  3, 1927,  arid  the  date  of 
the  demand. 


326  G.  C.  TREADWELL  ET  AL.  TS.  H.  PUTNAM. 

That  was  only  161  of  the  collection  of  five  thousand  items. 
With  reference  to  book  plates,  signs  and  designations  sub¬ 
stantially  nothing  along  those  lines  was  done  until  after 
September  6,  1929.  With  respect  to  the  safety  and 

435  preservation,  the  safety  was  left  exactly  as  it  had 
been  before  Mrs.  Thacher’s  death  on  February  18, 

1927.  The  collection  remained  just  as  it  was  with  the  ex¬ 
ception  of  the  incunabula.  No  additional  precautions  had 
been  taken. 

I  certainly  recall  giving  the  testimony  which  is  set  forth 
in  Plaintiffs’  Exhibit  No.  40  for  identification,  pages  71  and 
77. 

In  my  testimony  on  page  74  there  is  an  allusion  to  the 
testimony  of  the  architect.  I  was  alluding  to  that  testi¬ 
mony  by  him. 

^Whereupon  Plaintiffs’  Exhibit  40  for  identification  was 
offered  and  received  in  evidence. 

The  evidence  so  received  ias  as  follows: 

“Testimonv  given  bv  Dr.  Putnam  before  the  subcom- 

V  *w/  ^ 

mittee  of  the  House  of  Representatives,  Committee  on  Ap¬ 
propriations,  the  Subcommittee  being  the  one  on  the  legis¬ 
lative  Establishment  Bill.  The  testimony  is  given  in  the 
early  part  of  1923. 

“Mr.  Anderson:  I  wish  you  would  tell  us,  Mr.  Putnam, 
something  about  the  steel  shelving  in  the  cellar. 

Mr.  Putnam:  Ever  since  the  building  was  constructed 
some  material  has  been  stored  temporarily,  as  we  supposed, 
in  the  cellar.  There  will  always  be  occasion  to  put  some 
material  down  there.  But  it  should  be  only  material  in 
transit,  and  not  material  of  any  great  value.  We  have 
used  it  for  storing  some  of  the  copyright  deposits  and  for 
storing  some  duplicate  newspaper  files  which  we  hoped  to 
utilize  in  exchange.  The  wooden  shelving  which  has  been 
used  for  that  purpose  has  been  there  for  years,  and  it  still 
exists.  Of  course,  as  the  architect  says,  it  is  inflammable 
and  also  unsightly,  although  the  latter  does  not  sig- 

436  nify  particularly  because  the  public  does  not  see  it. 
But  it  accumulates  dust  very  rapidly  and  is  unsuit¬ 
able  for  a  building  that  is  claimed  to  be  fireproof  and  which 
ought  to  be  as  nearly  fireproof  as  possible.  ’  ’ 
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Testimony  by  the  architect,  to  which  allusion  has  been 
made  and  identified  by  Mr.  Putnam.  Thi£  is  from  the 
statement  of  Mr.  Woods,  Architect  of  the  Capitol: 

4 ‘Then  I  have  asked  for  $5,000  for  steel  shelving  in  the 
cellar  for  the  storage  of  Library  material  t^  replace  4,500 
feet  of  old  wooden  shelving.  That  is  in  tide  cellar  which 
is  now  partly  occupied  by  bound  newspaper  files.  I  think 
that  ought  to  be  done,  because  the  shelving  is  in  bad  condi¬ 
tion  and  is  of  inflammable  material.” 

Thereupon  the  defendant  identified  a  papier  marked  for 
identification  Plaintiffs ’  Exhibit  41,  as  the  testimony  which 
he  gave  before  the  same  subcommittee  very  recently,  which 
refers  to  the  condition  which  had  existed. 

4.  Plaintiffs 9  Exhibit  41  for  identification  was  thereupon 
offered  and  received  in  evidence. 

The  evidence  so  received  is  as  follows : 

'j  “We  are  asking  for  four  additional  guards  at  $1,200  each. 
The  Library  has  now  a  large  mass  of  very  valuable  and 
irreplac-able  material,  including  much  recently  added,  a 
part  of  which  is  now  on  exhibition  in  the  exhibition  halls  of 
the  Library  for  the  benefit  of  the  public. 

“The  guard  force  provided  by  the  present  appropriations 
is  inadequate  to  safeguard  properly  this  material  and  our 
rarities  generally.  It  is  necessary,  therefore,  to  increase 
the  force  without  delay,  and  we  ask  that  the  sum  of  $2,000 
be  made  immediately  available  to  meet  the  immediate 
437  situation.’ 9 

Thereupon  the  following  ensued : 

“The  Court:  What  is  the  date  of  that? 

Counsel  for  Plaintiffs:  It  was  in  the  early  part  of  this 

year. 

The  Witness :  The  appropriation  bill  for  the  present  fis¬ 
cal  year. 

Counsel  for  Defendant:  That  is  after  September  6,  Mr. 
Williams.  Are  you  sure  you  want  it  to  go  in? 

The  Court:  He  got  permission  to  do  that”. 

Thereupon  the  defendant,  on  cross-examination,  contin¬ 
ued  his  testimony  in  substance  as  follows : 

Speaking  of  safety  and  preservation  afid  so  forth,  of 
course,  there  is  not  only  the  question  of  fire  and  theft,  and 
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so  forth,  but  there  is  also  the  question  of  taking  care  of 
the  books  also,  the  precautions  against  deterioration  of  the 
books,  moisture  and  so  forth,  the  bindings  falling  off,  and 
things  of  that  sort.  • 

I  realized  my  responsibility  to  take  care  of  the  bindings 
on  the  books. 

Mv  attention  is  called  to  this  book,  which  is  Plaintiffs’ 
Exhibit  34,  and  to  the  condition  of  the  binding  on  the  back 
part  of  it. 

I  would  surely  say  that  that  needed  repair.  Unless  from 
the  point  of  view  of  a  collector,  if  you  allow  me  to  qualify 
that.  If  a  book  were  in  disrepair,  it  is  somewhat  held  by 
a  collector  because  of  that  very  disrepair.  Now,  that  is  a 
book,  an  ordinary  book,  I  think,  in  the  miscellaneous  collec¬ 
tion  ;  not  a  rarity. 

A  collector  would  not  prize  this  book  more  because  of  this 
binding.  I  am  talking  just  on  general  principles. 
438  My  testimony  is  on  general  principles  and  does  not 
apply  to  this  book. 

I  do  not  personally  know  whether  a  good  many  of  the 
other  bindings  are  in  that  condition,  because  I  have  never 
checked  them  through. 

‘  ‘  Bv  the  Court : 

* 

Q.  May  I  ask  how  long  you  think  that  book  would  be  pre¬ 
served  and  be  safe  in  its  present  condition?” 

Interrogated  by  the  Court  as  to  how  long  the  book  could 
be  preserved  and  be  safe  in  its  present  condition,  the  de¬ 
fendant  replied: 

If  it  is  kept  in  a  glass  case,  and  if  a  book  that  is  not  in 
use — if  it  was  a  book  in  use  it  would  be  different — our  duty 
toward  the  book,  if  it  is  to  be  used,  is  simply  the  condition 
of  the  book.  When  the  book  is  just  to  stand  as  a  relic  of 
the  enthusiasm  of  the  collector,  to  be  kept  in  a  glass  case 
and  not  in  use.” 

Further  questioned  by  counsel  for  plaintiffs,  the  defend¬ 
ant’s  testimony  continued  substantially  as  follows: 

I  am  speaking  of  prospective  use.  Mrs.  Thacher  wanted 
her  collection  to  be  used,  but  it  is  quite  obvious  that  this 
miscellaneous  collection  would  not  be  called  for.  It  had  not 
any  importance  for  use. 


329 


G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTNAM. 

The  collection  of  the  French  Revolution  is  an  excellent 
collection  within  its  limits.  But  there  are  about  four  times 
as  many  books  on  the  French  Revolution,  including  those, 
in  pur  own  collection.  That  was  one  of  the  reasons  for  not 
putting  catalogue  cards  of  these  Thacher  books  in 

439  our  general  catalogue.  We  had  the  duties  not  merely 
to  keep  them  together,  but  to  keep  them;  and  we 

wanted  our  copies  used  and  not  the  Thache^  copies. 

I  recall  Mr.  Ashley’s  testimony  that  it  was  often  difficult 
to  locate  books  in  the  general  collection  and  that  they  might 
often  be  off  the  shelves. 

As  to  whether  Mrs.  Thacher  would  want  under  such  cir¬ 
cumstances  her  books  to  be  used  that  was  a  kind  of  detail 
that  I  can’t  recall  from  Mrs.  Thacher.  But  we  should  have 
tried  to  avoid  its  use  in  order  to  help  preserve  that  collec¬ 
tion  as  a  memorial. 

I  did  want  to  preserve  this  collection  as  well  as  possible. 
And  in  any  final  treatment  of  that  I  certainly  would  have 
repaired  that  volume. 

I  said  this  morning  that  I  did  not  agitate  myself  until 
September  13,  1929,  about  the  cataloguing.  As  to  whether 
I  meant  to  indicate  by  that  it  was  not  possible  if  we  had 
started  by  March,  1927,  or  June,  1927,  to  have  catalogued 
the  collection  by  September  6, 1929.  I  would  have  to  make  a 
distinction  there  as  regards  the  two  groups. 

I  wanted  to  differentiate  between  the  autographs  and  the 
books. 

Now,  the  books  were  a  small  problem,  easily  dealt  with. 
They  were  negligible,  commonplace  books.  An  ordinary 
cataloguer  could  deal  with  them.  That  copld  have  been 
done  in  six  or  seven  months.  So  from  the  point  of  view  of 
the  catalogue  the  only  real  question  was,  the  cataloguing  of 
the  autographs.  But  there  was  a  question  raised  in  the  will, 
of  what  I  believe  lawyers  call  a  latent  ambiguity,  because 
the  situation  raised  a  doubt.  The  will  said  that  unless  such 
a  catalogue  had  been  prepared.  But  no  autograph 

440  French  Revolutionary  catalogue  existed  when  we 
had  that  conference.  A  catalogue  had  been  prepared 

under  the  direction  of  Mr.  Thacher  during  his  lifetime. 

Whether  or  not  that  was  in  a  form  satisfactory  to  the 
executors  we  could  not  tell  until  we  had  had  a  chance  to  chat 
it  over  with  the  executors. 
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As  to  “Outlines  of  the  French  Revolution  told  in  Auto¬ 
graphs,  I  never  wrote  to  the  executors  to  ask  if  that  was 
satisfactory.  I  never  wrote  them  to  ask  them  to  give  me 
their  views  about  the  conditions  in  anv  wav. 

V  * 

Examining  that  volume  I  do  not  find  any  statement 
in  that  volume  which  refers  to  it  as  a  catalogue.  It  says 
“Outlines  of  the  French  Revolution  as  Told  in  Auto¬ 
graphs’  ’  which  is  a  collector’s  way  of  putting  it.  He  was 
also  a  historian,  Mr.  Thacher  was.  This  is  really  a  his¬ 
torical  treatise.  And  it  is  incidentally  a  catalogue  of  the 
autographs.  There  are  altogether  in  the  collection,  to  my 
remembrance,  about  1350  of  the  miscellaneous  autographs 
and  about  1600  of  the  French  Revolution  autographs.  I 
never  examined  this  catalogue  “Outlines  of  the  French 
Revolution”  to  observe  thet  only  500  items  are  catalogued. 
I  never  realized  this  represented  perhaps  only  one-sixth  of 
the  autographs  of  the  collection.  I  didn’t  go  into  it  at  the 
time. 

Taking  the  question  of  the  French  Revolutionary  cata¬ 
logue,  French  Revolutionary  autographs,  it  is  quite  obvious 
that  a  person  familiar  with  European  history  should  at¬ 
tend  to  that.  Washington  is  quite  a  cultural  centre. 
There  are  four  universities  here.  In  each  of  those  the  sub¬ 
ject  of  western  European  history  is  taught.  Baltimore  is 
only  35  miles  from  here  and  at  Baltimore  there  are 
441  also  well-known  universities. 

To  take  up  specific  persons,  there  is  Professor 
Chenar  of  John-  Hopkins  in  Baltimore.  He  is  a  very 
scholarly  man.  He  often  comes  to  the  Library  of  Congress. 

That  he  is  perfectly  familiar  with  the  French  Revolution 
is  his  reputation. 

I  know  him. 

When  this  litigation  commenced  I  didn’t  consult  with 
Mr.  Fihelly.  He  came  up  to  the  Library  to  look  into  the 
history  of  the  thing,  and  consulted  first  with  Mr.  Ashley. 
My  conferences  with  Mr.  Fihelly  have  been  very  recent.  I 
saw  the  plea  or  defense,  the  statement  of  defense,  which 
was  put  in  this  case.  I  recall  the  language  there. 

“The  defendant  admits  that  a  catalogue  of  the  collection 
had  not  been  completed  on  and  before  September  6,  1929; 
but  says  that  such  catalogue  had  been  commenced  in  due 
time,  and  had  been  and  was  being  prosecuted  with  proper 
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speed  and  diligence  for  and  regarding  the  nature  of  the 
task  and  the  amount  of  work  involved  and  the  necessity  of 
seeking  and  employing  specially  trained  assistance 
thereon.’ ’ 

I  recall  that  this  language  was  put  in  after  the  demurrer 
had  been  overruled.  * 

I  recall  that  instrument  (after  examining  paper)  en¬ 
titled  “ Suggestion  and  Motion  as  to  Jurisdiction.” 

I  read  it,  of  course.  I  recall  making  this  affidavit. 

442  The  affidavit  referred  to,  Plaintiffs’  Exhibit  42 
for  identification,  was  thereupon  offered  and  re¬ 
ceived  in  evidence.  The  paper  so  received  is  set  out  as  part 
of  this  Bill  of  Exceptions  in  Appendix  Z. 

Thereupon  the  defendant  continued  his  testimony  on 
cross-examination  in  substance  as  follows : 

We  have  a  special  appropriation  of  $3,000  per  annum  to 
be  disbursed  in  my  discretion  for  temporary  miscellaneous 
and  special  services. 

We  have  a  very  valuable  collection  of  Chin  ese  items. 

Thereupon  a  paper  marked  for  identification  Plaintiffs’ 
Exhibit  43  was  identified  by  the  defendant  as  containing 
statements  which  he  had  made  to  the  committee  in  connec¬ 
tion  with  the  cataloguing  of  the  Chinese  material,  and  the 
paper  was  thereupon  offered  and  received  in  evidence. 

443  The  paper  so  received  in  evidence  contains  the 
following  statement  by  the  defendant:: 


“There  is  not  a  Chinaman  of  any  importance  who  comes 
to  Washington  who  does  not  visit  the  collection  and  later 
help  us  to  develop  it.  We  have  not  had  anybody  on  our 
pay  roll  who  could  possibly  attend  to  the  care  of  the  collec¬ 
tion  and  the  minutiae  of  cataloguing.  All  I  have  been  able 
to  get  each  summer  is  some  Chinese  student  who  would 
work  there  for  a  few  months,  and  I  have  paid  him  out  of 
our  ‘temporary’  appropriation.” 

Thereupon  the  testimony  of  the  defendant  on  cross- 
examination  continued  in  substance  as  follows: 


We  had  a  room  in  the  library  building  to  put  all  of  the 
items  in  this  collection  at  one  place  without  waiting  for  the 
new  building.  They  are  all  in  one  room  now. 
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This  new  building  to  which  I  referred  has  been  intended 
for  undistinguished  usies — never  was  intended  for  such  a 
collection  as  this. 

This  is  the  treasure  room  (indicating)  in  the  new  build¬ 
ing.  The  testimony  of  one  of  plaintiffs  ’  witnesses  indi¬ 
cated  that  in  that  conversation  I  suggested  the  collection 
might  be  provided  for  in  the  annex.  Not  at  all.  The  collec¬ 
tion  would  be  provided  for  in  either  the  new  treasure  room 
here  (indicating)  or  this  was  the  treatment  of  the  special 
collections  of  this  character  in  the  great  room  here  (indi¬ 
cating  on  plat) ;  gallery  here,  which  would  be  at  the  east. 

The  annex  over  hei;e  (indicating)  would  take  all  of  the 
huge  masses  of  undistinguished  material  and  this  great 
room  here  (indicating)  would  be  equipped,  as  I  ex- 
444  plained  to  the  Committee,  for  special  collections  that 
had  been  kept  as  units,  but  when,  nevertheless,  units 
not  homogeneous  and  not  exclusively  all  rarities,  such  col¬ 
lections  exclusively  of  rarities  being  put  in  the  great  treas¬ 
ure  room,  which  is  to  be  built  here  (indicating)  and  which 
is  here  (indicating). 

Just  about  the  time  of  Mrs.  Thacher’s  death,  there  was 
contemplated  the  consolidation  of  the  northeast  book  stack. 
And,  that  book  stack  had  room,  for  one  million,  five  hun¬ 
dred  thousand  volumes. 

At  the  time  it  was  originally  opened,  which  was  in 
March,  1927,  we  only  had  slightly  over  seven  hundred  thou¬ 
sand  volumes  to  put  in  there;  about  a  million  were  put  in 
the  first  year.  I  recall  giving  the  testimony  which  is  set 
forth  here  before  the  sub-committee  of  the  Committee  on 
Appropriations  of  the  United  States  Senate  in  Plaintiffs’ 
Exhibit  45.  Whereupon  Plaintiffs’  Exhibit  45  was  offered 
and  received  in  evidence. 

The  paper  so  received  in  evidence  contains  the  following : 
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‘ 4  Legislative  Appropriation  Bill,  1928. 


Washington,  D.  C., 
Wednesday,  February  9,  1927. 

United  States  Senate. 

‘  ‘  Subcommittee  of  the  Committee  on  Appropriations. 

i 

“  Library  of  Congress. 

“Statement  of  Hon .  Herbert  Putnam ,  Librarian  of 

Congress . 

* 

“Mr.  Putnam:  Our  estimate,  as  I  was  saying,  took 
account  of  a  need  that  has  been  pending.  We  are  just  com¬ 
pleting  a  book  stack  in  the  northeast  courtyard  which  will 
accommodate  over  a  million  and  a  half  volumes.  We 
445  have  700,000  volumes  to  put  into  it  immediately. 

Every  floor  of  it  will  be  in  active  usd.  It  has  13 
floors;  it  has  3%  acres  of  floor  space,  and  it  has  over  50 
miles  of  shelving. 

“On  the  upper  floor  there  will  be,  in  the  center,  an  en¬ 
closure  for  a  rare-book  collection  which  has  now  been  only 
temporarily  housed  on  one  of  the  floors  be  .ow,  in  space 
where  it  ought  not  to  remain.  That  collection  must  have  a 
custodian ;  and  around  the  periphery  on  that  floor  are  some¬ 
what  over  30  rooms  to  be  available  for  investigators  who 
are  engaged  in  work  that  requires  books  day  after  day,  and 
seclusion  where  they  can  dictate  to  a  stenographer. 

‘  ‘  Those  stacks  must  have  attendants,  and  this  upper  floor 
must  have  special  custodians  for  the  rare-bdok  collection, 
and  to  look  after  the  needs  of  these  special  rodms.  All  that 
was  recognized  in  the  principle  by  the  House  of  Representa¬ 
tives  in  giving  us  part  of  the  provisions  that  we  asked  for. 
They  gave  us,  for  instance,  a  chief  custodian  for  the  rare- 
book  collection;  they  gave  us  some  of  the  subordinate  peo¬ 
ple;  but  what  they  overlooked  was  that  we  have  a  double 
day. 

“Mr.  Putnam:  I  was  saying  that  in  additior^  to  the  needs 
of  the  present  stacks  for  service — the  stacks  have  been 
undermanned — we  are  now  faced  with  the  completion  of 
the  new  bookstack  in  the  northeast  courtyard,  which  in- 
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eludes  3%  acres,  over  50  miles  of  shelving,  13  floors,  and 

immediate  use  to  the  amount  of  700,000  volumes  which  will 

at  once  go  into  it,  and  has  on  this  upper  floor,  the  thirteenth 

level,  the  inclosure  in  the  center  for  our  rare-book  collection, 

whose  commercial  value  would  run  certainlv  over  a 

* 

446  million  dollars  or  more,  and  around  the  periphery 
over  30  rooms  for  special  investigators. 

“The  House  recognized  the  need  of  personnel  for  this 
additional  space  and  these  additional  uses,  and  met  it  in 
part,  but  overlooked  the  fact  that  we  have  a  double  day  to 
provide  for,  and  left  out  an  alternate  custodian  for  the 
rare-book  collection  and  alternates  for  other  parts  of  the 
service;  so  that  these  eight  additional  people  whom  they 
left  out  who  are  included  in  our  estimate — minor  positions, 
whose  salaries  aggregate  only  $10,080 — have  been  left  out 
of  the  House  bill.” 

Thereupon  the  testimony  of  the  defendant  continued  in 
substance  as  follows: 

I  have  always  found  Congress  most  responsive  to  private 
benefactors  and  very  appreciative  of  it.  When  a  private 
bequest  is  made,  Congress  has  been  willing  to  do  its  share. 
Every  private  benefactor  has  served  Congress  to  double  its 
efforts.  This  particular  beneficence  with  which  we  are  here 
concerned  is  a  very  notable  one,  indeed. 

With  respect  to  Professor  Bourne’s  coming  to  Washing¬ 
ton,  Professor  Bourne  isn’t  on  government  service  at  all. 
He  is  a  consultant ;  but  his  honorarium  does  not  come  from 
the  government.  When  I  arranged  for  Professor  Bourne  I 
was  not  in  my  own  mind  particularly  thinking  of  the  cata¬ 
loguing  of  the  Thacher  collection  as  one  of  his  duties. 

I  testified  this  morning  that  the  reason  I  did  not  put  any 
sign  on  the  outside  of  the  room  which  is  designated  on  the 
first-floor  plan  as  room  F-3  was  that  I  did  not  want 

447  our  secretary’s  office  along  that  line  or  the  chief 
librarian’s  office,  or  my  private  office,  pestered  with 

inquiries  from  the  casual  public,  curious  because  of  this 
sign. 

I  very  likely  heard  Dr.  Ashley  testify  this  morning  that 
he  could  not  recall  a  single  inquiry  about  the  French  Revo¬ 
lutionary  materials  since  the  collection  has  been  moved 
down  there. 
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Thereupon  the  document  was  marked  Plaintiffs’  Exhibit 
46  for  identification. 

Whereupon  counsel  for  plaintiffs  made  the  following 
statement : 

4 ‘I  have  my  general  objection  as  to  anything  that  took 
place  before  the  meeting.  Mr.  Fihelly  knows  my  general 
objection.  He  knows  that  I  object  to  this  general  line  of 
questions  and  that  I  am  now  bringing  up  this  particular 
subject  because  of  the  question  he  asked.  I  objected  to 
these  preliminary  matters.  I  do  not  agree  that  the  others 
may  go  in.” 

Thereupon  the  witness  identified  the  paper  marked  for 
identification  Plaintiffs’  Exhibit  46  and  it  was  offered  and 
received  in  evidence. 

The  evidence  as  received  is  as  follows: 

“January  14,  1915. 

“My  Dear  Mrs.  Thacher: 

“Would  we  like  such  a  collection!  We  should  exalt  in  it. 
It  would  form  a  very  splendid  exhibit,  would  enthrall  and 
stimulate  the  imagination  of  thousands  of  visitors  annually 
and  it  would  fill  a  gap  that  has  always  mortified  us — the 
absence  from  our  autograph  exhibits  of  any  American 
material. 

“Indeed,  we  would  welcome  it — and  on  the  same 
448  understanding  as  applies  to  his  books. 

“I  write  briefly,  but,  as  you  know,  with  complete 
enthusiasm  and  appreciation. 

“Cordially  yours, 

“HERBERT  PUTNAM. 

“Mrs.  John  Boyd  Thacher.” 

Thereupon  the  defendant  gave  in  substance  the  following 
testimony  : 

After  September  6,  1929,  I  did  have  a  si^n  put  on  the 
door  of  that  room,  leading  from  the  corridor.  For  two 
very  good  reasons.  As  to  the  suggestion  to  Dr.  Richard¬ 
son  that  he  make  the  other  rooms  his  office,  I  think  I  prob¬ 
ably  suggested  it  to  him  unless  he  was  on  the  way  abroad. 
I  gradually  slipped  him  out  of  that  room.  You  (plaintiffs) 
evicted  him. 
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In  other  words,  plaintiffs’  demand  was  one  of  the  oc¬ 
casions  for  his  eviction,  in  part,  just  asiit  occasioned  the 
preparation  of  the  haste  in  starting  in  cataloguing*  the  auto¬ 
graphs  and  manuscripts  of  the  collection  there;  it  was 
caused  by  plaintiffs  ’  demands,  certainly.  Contrary  to  our 
judgment. 

Thereupon  the  witness  identified  a  paper  marked  for 
identification  Plaintiffs’  Exhibit  47,  a  copy  of  a  letter  sent 
to  him  by  Mrs.  Thacher  in  1912. 

Thereupon  the  paper  marked  for  identification  Plaintiffs’ 
Exhibit  47  was  offered  and  received  in  evidence.  The  evi¬ 
dence  so  received  is  as  follows : 

“360  State  Street. 


“My  Dear  Dr.  Putnam: 

“Will  you  please  put  some  one  to  work  on  Mr.  Thacher ’s 
collection  to  go  over  it  and  weed  out  such  matter  as 
449  dows  not  appropriately  belong  to  it  and  get  the  cata¬ 
logue  in  accurate  shape.  I  will  order  book  plates  to 
be  placed  in  the  books  at  the  same  time  and  will  pay  for  the 
work.  I  would  like  this  winter  to  bring  the  autograph  col¬ 
lection  from  the  Safe  Deposit  where  it  has  been  since  Mr. 
Thacher  was  taken  ill  and  work  over  it  a  little.  It  is  in 
pretty  good  order  but  could  be  improved.  However,  some 
things  must  be  finished  first. 

“Verv  sincerelv  vours, 

‘ ‘ EMMA  TREADWELL  THACHER.  ’  ’ 

The  defendant  then  testified  that  that  was  very  probably 
after  her  visit  to  the  Library. 

Thereupon  the  defendant  identified  a  paper,  marked  for 
identification  Plaintiffs’  Exhibit  48,  as  a  copy  of  the  letter 
which  he  sent  to  Mrs.  Thacher  and  as  the  enclosure  en¬ 
closed  in  that  letter. 

Thereupon  the  letter  Plaintiffs’  Exhibit  48  was  offered 
and  received  in  evidence. 

The  paper  so  received  in  evidence  is  as  follows : 

“October  31,  1912. 

“My  Dear  Mrs.  Thacher: 

“Enclosed  report  upon  the  collection  shows  that  already 
the  work  is  done  which  would  have  formed  the  only 
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laborious  or  difficult  element  in  that  which  your  note  of 
the  22nd  proposed.  The  incunabula  are  even  shelved  in 
such  a  way  as  to  distinguish  them  from  the  miscellaneous ; 
and  the  actual  shelving  of  the  latter,  if  desired,  would  be  an 
easy  task. 

“Do  you  desire  it? 

“The  insertion  of  the  plates  will  also  be  ah  easy  matter 
and  promptly  effected  by  our  own  staff  on  receipt  of 
them. 

450  “The  ‘ check-list’  mentioned  identifies  each  of  the 
incunabula  in  the  standard  bibliography.  This  is 
the  method  now  conventional.  It  enables  in  inquirer  to 
refer  to  the  bibliography  mentioned  for  the  full  description 
of  the  item.  A  full  catalogue,  would,  of  course,  go  further; 
it  would  quote  these  descriptions  and  also  note  any  pecul¬ 
iarities  or  the  particular  copy  in  the  collection. 

“Have  you  in  mind  the  publication  of  suc^h  a  catalogue, 
or  at  least  of  the  check-list?  Were  the  collection  our  own, 
we  should  ourselves,  be  gratified  to  undertake  it — prefacing 
it  with  a  portrait  and  biographical  sketch  of  Mr.  Thacher, 
and  making  it  thus  a  memorial  volume.  I^ut  to  propose 
that  we  do  so  would  seem  to  press  you  to  a  decision  in  the 
matter  which  I  should  hesitate  to  do. 

“You  must  be  enjoying  the  reexaminatioji  of  the  auto¬ 
graphs.  I  wish  that  I  might  have  the  privilege  of  under¬ 
taking  it  with  you. 

“Very  sincerely  yours, 

“HERBERT  PtfTNAM, 

“Librarian  b/  Congress . 

“Mrs.  John  Boyd  Thacher.” 

Thereupon  the  defendant  identified  a  paper,  marked  for 
identification  “Plaintiff’s  Exhibit  No.  50,  as  a  copy  of  a 
letter  which  he  received,  whereupon  said  paper  was  offered 
and  received  in  evidence. 

The  evidence  so  received  is  as  follows: 

“395  State  Street. 

“My  Dear  Dr.  Putnam: 

“Your  answer  to  my  inquiry  goes  further  than  the  ques¬ 
tion.  About  the  incunabula  there  was  no  doubt  of  the  cata¬ 
loguing  as  it  was  done  by  Mr.  Thacher,  further  worked 

22— 5728a  ! 
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over  by  Mr.  Kiedal  and  cards  sent  on  to  you.  The  biblio¬ 
graphical  works  were  also  in  order.  The  only  thing 

451  which  I  question  was  the  miscellaneous  matter  which 
I  picked  out  in  a  hurry  from  all  over  the  house  and 

which  might  well  have  had  in  it  as  ridiculous  matter  as  the 
little  volume  in  embroidered  cover  on  a  foreign  subject  on 
which  my  eye  rested  as  soon  as  I  looked  at  the  shelves  in 
Washington.  Neither  am  I  at  work  on  anything  so  interest¬ 
ing  as  autographs  because  I  said  I  might  this  winter — just 
plain  every  day  hous-hold  affairs  hold  me.  Perhaps  you 
never  have  to  postpone — indeed  I  am  sure  you  never  do 
postpone  or  you  would  not  accomplish  so  much. 

“About  the  matter  of  publishing  a  catalogue  I  have  not 
thought  of  it  because  I  understood  you  to  say  that  the 
Library  would  do  it.  I  remember  your  quoting  yourselves 
as  doing  work  equal  to  the  Grolier  Club  and  I  have  under¬ 
stood  that  you  expected  to  publish  a  catalogue  also  that  in 
my  life  time  I  should  not  give  this  collection.  If  I  can 
afford  to  publish  anything  it  should  be  the  unfinished  works 
of  Mr.  Thacher.  Thanks  for  the  list  sent. 

“Very  sincerely  yours, 

“E.  T.  THACHER. 

“November  7,  1912.’ ’ 

Thereupon  the  defendant  identified  a  paper  marked  for 
identification  Plaintiff’s  Exhibit  51  as  a  letter  sent  by  him 
in  answer  to  Plaintiff’s  Exhibit  50  and  whereupon  the 
paper  so  identified  was  offered  and  received  in  evidence. 
The  paper  as  received  in  evidence  is  as  follows : 

“November  9th,  1912. 

“My  Dear  Mrs.  Thacher: 

“Apologies  for  my  misinterpretation  of  your  note  and 
the  consequent  over  latitude  of  my  report.  I  did  not  per¬ 
ceive  that  your  request  to  “get  the  catalogue  in  accurate 
shape”  referred  only  t he  the  miscellanea. 

452  “As  to  your  general  intentions,  however,  I  was 
under  no  misapprehension.  I  know  that  they  pre¬ 
clude  any  gift  of  the  collection  during  your  lifetime ;  and  it 
was  in  view  of  this  very  fact  that  the  present  publication 
by  us  of  a  catalogue  of  the  Incunabula  would  have  seemed 
to  me  to  imply  a  presumption  to  which  you  might  object. 
I  am  more  than  glad  of  this  intimation  that  you  would  not ; 
and  shall  take  up  the  matter  immediately. 


G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTNaIm. 


339 


“We  shall  also,  of  course,  proceed  to  the  segregation  of 
the  irrelevant  in  the  Collection,  reporting  to  you  later . 
“Very  sincerely  yours, 

“HERBERT  PUTNAM. 

“Mrs.  John  Boyd  Timelier.” 

Thereupon  the  witness  identified  Plaintiff exhibit  15 
for  identification  as  another  letter  which  he  wtote  to  Mrs. 
Thacher,  already  in  evidence.  The  letter,  thqn  and  there 
read  to  the  jury  is  as  follows: 

“Library  of  Congress,  Office  of  the  Librarian,  [Washington. 


“Sunday,  19th  September,  1915. 
“My  Dear  Mrs.  Thacher: 

“I  do  not  invari-bly  come  to  my  office  on  Sunday  morn¬ 
ing;  but  when  I  do  am  occasionally  rewarded^  I  was  this 
morning  when  I  found  your  note  of  the  15th.  I  can’t  suffi¬ 
ciently  tell  you  how  its  praise  of  the  volume  relieves  and 
delights  me.  How  proud  also  I  feel  of  having  (apparently) 
discerned  so  truly  your  own  taste  and  preferences  in  the 
formula !  It  was  exactly  those  elements  of  the  services  and 
scholarly  avoidance  of  the  affectation  which,  I  was  confi¬ 
dent,  would  approve  themselves  to  you — as  I  was  sure  they 
would  equally  have  appealed  to  Mr.  Thacher. 

453  “I  was  4 confident’;  nevertheless,  I  felt  it  some  risk 
to  have  gone  so  far  upon  the  assumption. 

“No£  that  it  is  justified  by  expression  so  generous  I  re¬ 
joice.  And  so  will  Mr.  Ashley,  who  for  a  veir  and  a  half 
put  his  head,  his  heart  and  incidentally  his  eyes  and  his 
nerves  into  the  editorship. 

“You  by  no  means  received  the  number  of  copies  at 
your  disposal.  The  one  in  full  leather  shall  go  to  Dr.  White, 
and  the  five  remaining  (in  the  same  dress)  to  State  Street. 
The  six  of  the  regular  edition  also,  and  if  you  find 

454  later  (as  you  well  may)  that  you  can  use  to  advan¬ 
tage  additional  copies  of  the  latter,  do  not  hesitate 

to  let  me  know. 

“Cordially  yours, 

“HERBERT  PUTNAM. 


“Mrs.  John  Boyd  Thacher.” 
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Thereupon  the  testimony  of  the  defendant  on  cross- 
examination  continued  in  substance  as  follows : 

I  have  read  the  will  of  Mrs.  Thacher.  It  was  fully  her 
intent  very  definitely  expressed  that  if  the  conditions  were 
not  complied  with,  the  collection  should  revert  to  the  estate. 

I  have  no  right  to  condemn  a  residuary  legatee,  who 
makes  a  claim  to  what  has  been  adjudged  to  him,  and  the 
judgment  being  clear,  first  being  exact,  of  course,  I  do  not. 

Whereupon  the  following  ensued : 

“Q.  In  fact  at  the  present  time,  you  know  as  a  fact  you 
are  making  claim  to  a  trust  fund  of  a  million  dollars  and  a 
half  originally  given  to  the  University  of  Vermont,  upon 
the  grounds  of  breach  of  conditions. 

“The  Court:  May  I  ask,  is  this  material?  He  says  that 
he  does  not  criticize  the  plaintiff  here. 

“Counsel  for  Plaintiffs:  Well,  I  wanted  to  bring  out - 

“The  Court:  I  think  it  hasn’t  the  slightest  relevancy  in 
this  case. 

“Counsel  for  Plaintiffs  (continuing):  — that  he  indi¬ 
cated — I  did  not  quite  get  his  reply,  but  it  seemed  to  me 
it  would  depend  entirely  upon  a  judgment,  entirely  upon 
something  of  that  sort. 

“The  Court:  I  do  not  think  that  is  material. 

455  “The  Witness:  If  I  may  be  helpful  in  stating  it, 
what  I  meant  to  convey  was  this,  the  difference  was 
that - 

“Counsel  for  Plaintiffs  (interposing):  May  I  sug- 
gest - 

“The  Witness  (continuing) :  — it  really  was  not  a  ques¬ 
tion  of  as  to  the  residuary  legatee,  at  least  it  has  been  a 
question  as  to  whether  we  were  dealing  with  the  residuary 
legatee,  or  whether  we  were  dealing  with  the  executors. 

“Counsel  for  Plaintiffs:  I  see.  And,  Colonel  Treadwell 
being  both  an  executor  and  a  residuary  legatee. 

“The  Witness :  Colonel  Treadwell  being  both  an  executor 
and  a  residuary  legatee,  there  remained  a  doubt. 

“Q.  Having  been  so  appointed  by  Mrs.  Thacher,  isn’t 
that  so  f  A.  Oh,  indeed  so. 

“Q.  Do  you  recognize  plaintiffs’  exhibit  No.  49?  A. 
Why - 
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4 4 Counsel  for  Plaintiffs:  I  want  to  make  a  record  on 
this,  your  Honor. 

44Q.  Do  you  recognize  plaintiffs’  exhibit  No.  49  for  iden¬ 
tification? 

4 4 The  Court:  Suppose  that  you  come  to  the  bench  and 
make  your  record. 

(Thereupon  counsel  approached  the  bench  and  the  fol¬ 
lowing  proceedings  were  had:) 

4 4 The  Court:  The  jury  may  retire  for  a  short  recess. 

(Thereupon  the  jury  retired  from  the  room  and  the  fol¬ 
lowing  proceedings  were  had:) 

456  4 4 Counsel  for  Plaintiffs:  I  offer  to  prove  through 

this  witness,  that  he  is  a  party  to  tips  petition  for 
leave  to  intervene  as  an  intervener.  ! 

4 4 Counsel  for  Defendant:  May  I  say,  I  doubt  very  much 
that  he  is  a  party.  I  think  that  the  United  States  of 
America  is  an  intervener. 

4 4 Counsel  for  Plaintiffs:  I  think  if  you  will  read  it,  you 
will  see  that  he  as  an  individual  and  as  a  member  of  the 
Library  Trust  fund  both. 

4 4 The  Court:  What  earthly  bearing  could  that  have  on 
this  case? 

4 4 Counsel  for  Plaintiffs:  Well,  there  has  been  a  sort  of 
innuendo  to  the  effect  that  advantage  has  beeiji  taken. 

4 4 The  Court:  You  can  cover  that  if  you  want  to  by  an  in¬ 
struction  to  the  jury.  He  has  got  a  right  to  protect  himself 
in  Court.  That  is  what  courts  are  for. 

4 4 Counsel  for  Defendant:  We  object  to  it  as  irrelevant 
and  immaterial  and  having  nothing  to  do  with  this  case. 

4 4 The  Court:  I  will  sustain  the  objection. 

4 4 Counsel  for  Plaintiffs:  May  I  have  an  exception,  your 
Honor? 

4 4 The  Court:  You  may  have  an  exception.  Has  it  been 
marked  for  identification? 

4 4  Counsel  for  Plaintiffs :  Yes,  sir.  Plaintiff’s  Exhibit  No. 
49  for  identification,  offered  in  evidence.  It  was  objected 
to  and  the  objection  has  been  sustained.” 

The  document  marked  for  identification  plaintiffs’  Ex¬ 
hibit  49  so  offered  in  evidence  by  plaintiffs  and  refused  in 
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evidence  by  the  Court  over  plaintiffs’  exception  is 

457  incorporated  by  reference  in  this  Bill  of  Exceptions 
and  is  noted  in  a  memorandum,  Appendix  AA. 

(Thereupon  counsel  returned  to  their  respective  places  at 
counsel  table,  the  jury  was  brought  into  the  room  and  the 
following  proceedings  were  had  in  the  hearing  of  the  jury:) 

Thereupon  the  defendant  continued  his  testimony  on 
cross-examination  in  substance  as  follows: 

My  position  is  that  all  items  which  are  in  dispute  here  at 
one  time  did  satisfy  Mrs.  Thacher. 

I  was  notified  of  the  probate  of  the  will  on  June  1,  1927. 

I  do  not  recall  the  executors  ever  demanding  back  from 
me  items  which  were  bequeathed  by  this  paragraph. 

In  1927,  1928,  and  up  until  September  9,  1929 — there  was 
no  demand  for  the  return  of  anything.  The  inventory  was 
in  their  hands  and  they  did  not  point  out  that  any  of  the 
units  were  carried  by  the  will. 

458  As  to  whether  they  acquiesced  in  my  continued 
possession  acquiesced  is  a  conclusion.  We  heard 

nothing  from  them. 

I  don’t  know  anything  about  any  of  the  contest  of  this 
will  that  I  previously  testified  to. 

I  had  reason  to  believe  that  the  delay  in  probating  the 
will  was  due  to  a  contest.  Right,  supplementary  to  that, 
as  to  the  litigation,  that  was  a  different  matter.  That  was 
on  some  funds.  That  matter  was  a  different  matter  from 
the  probating  of  the  will.  As  to  the  delay  in  probating  the 
will  she  died  February  18th  and  the  will  was  probated  May 
4th;  I  think  admitted  May  4th.  In  fact,  from  the  citation, 
they  were  not  to  appear  for  some  time,  until  some  time  in 
April. 

I  had  no  personal  knowledge  whether  Mrs.  Thacher  was 
a  very  wealthy  woman.  I  judged  that.  Mr.  Thacher  had 
an  estate  at  Altamont  and  he  had  been  a  prosperous  manu¬ 
facturer,  I  believe,  and,  of  course,  he  had  a  fine  house  in  the 
city;  and  so  I  would  say  too  that  he  had  spent  money  on 
these  books,  and  I  assumed  that  he  was  a  well  to  do  person. 

As  to  this  suit  which  I  intimated  was  brought  against  the 
executors,  I  never  saw  any  item  about  that  in  the  papers.  It 
seemed  to  be  common  knowledge,  I  passed  through  Albany 
and  I  perhaps  heard  it  spoken  of  by  the  Librarian  of  Al- 
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bany  or  some  caller  here.  I  do  not  know  whp  it  was.  I 
know  there  was  a  very  attractive  lady,  rathe^  young  and 
very  good  looking  who  called  at  my  office.  I  do  not  remem¬ 
ber  who  she  was. 

459  I  would  not  say  that  it  was  Mrs.  Treadwell,  her¬ 
self.  She  was  in  my  office  and  she  askqd  to  look  at 

some  of  the  collection  and  then  as  she  went  out  I  can 
remember  her  using  this  phrase,  ‘ 4  Horrid  litigation  going 
on  up  there.’ ’  That  simply  confirmed  what  II  had  heard 
about  it.  It  was  not  my  affair,  except  it  in  a  Way  explained 
the  delay  in  the  visit  of  the  executors.  That  is  all  I  ever 
heard.  I  knew  nothing  more  than  that.  I  dc j  not  want  to 
give  the  impression  that  I  had  definite  knowledge  of  their 
affairs. 

On  redirect  examination  of  the  defendant  the  following 
ensued : 

Q.  I  show  you  these  different  exhibits,  Nos.  22  for 
identification,  23,  25,  42 — and  here  is  another  one  that  does 
not  seem  to  have  a  number. 

The  Clerk:  That  is  No.  24.  There  was  one  put  in  by  the 
plaintiff.  | 

Counsel  for  Defendant :  24,  I  think,  the  other  one. 

Q.  I  ask  you  whether  or  not  these  are  either  originals 
which  you  received  or  copies  which  were  sent  to  Mr.  Yaras 
as  attorney  for  the  executors,  or  the  executorjs,  towards  the 
end  of  the  communications  just  prior  to  the  filing  of  suit  in 
this  case.  A.  They  are. 

Counsel  for  Defendant:  We  offer  them  in  evidence. 

460  Counsel  for  Plaintiffs:  I  object  tq  them  for  the 
reasons  previously  stated.  They  relate  to  incidents 

which  took  place  long  after  September  6,  1929. 

The  Court:  Let  me  see  them  again.  Do  these  deal  with 
the  demands  for  return? 

Counsel  for  Defendant:  Yes  sir. 

The  Court :  I  think  these  are  relevant,  in  pe  course  that 
the  testimony  has  pursued  since  they  were  offered  before, 
so  I  will  admit  them  and  give  you  an  exception. 

The  documents  referred  to,  heretofore  marked  for  iden- 

y  •  I 

tification,  were  received  in  evidence  as  Defendant’s  Ex- 
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hibits  Nos.  22,  23,  24,  25  and  42  over  the  objection  and 
exception  of  plaintiffs. 

The  documents  so  received  in  evidence  are  as  follows : 

Coplin  Yaras,  National  Savings  Bank  Building,  Albany, 

New  York. 

June  4,  1930. 

Dr.  Herbert  Putnam, 

Librarian  of  Congress, 

Washington,  D.  C. 

Dear  Sir: 

As  you  know,  Mrs.  Emma  Treadwell  Thacher,  by  her  last 
will  and  testament,  (Paragraph  Fifth)  gave  and  be¬ 
queathed  to  the  Library  of  Congress,  subject  to  certain 
conditions,  etc.  thereafter  set  out, 

1.  All  books  which  formerly  composed  that  part  of  the 
library  of  the  late  John  Boyd  Thacher,  which  was  then  con¬ 
tained  in  the  Library  of  Congress. 

461  2.  All  autograph  letters,  manuscripts  and  docu¬ 

ments  written  or  subscribed  by  the  Kings  and 
Queens  and  other  Rulers  of : 

(a)  England, 

(b)  Germany, 

(c)  Spain, 

(d)  Italy,  , 

(e)  France. 

3.  All  autograph  letters,  manuscripts  and  documents  of 
the  Popes  of  Rome  and  those  included  in  the  Napoleonic 
collection. 

4.  The  books  and  pamphlets  on  or  relating  to  the  subject 
of  the  French  Revolution,  and  the  special  collection  of 
autographs,  autograph  letters  and  documents  relating  to 
that  subject,  etc. 

It  will  thus  be  seen  that  this  bequest  does  not  include : 

1.  The  35  volumes,  unbound,  of  reports  of  the  exhibit 
made  by  the  French  at  the  Chicago  World’s  Fair  of  1893. 

2.  The  following  Items  which  constitute  part  of  the 
deposit  made  by  Mrs.  Thacher  in  January,  1915  of  auto¬ 
graphs,  manuscripts,  etc.,  by  or  relating  to  European  Royal 
families  and  other  celebrities : 
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Broad- 

Prints, 

sides  and 

photos. 

Manu- 

printed 

and 

Group. 

scripts. 

material. 

drawings. 

Total. 

Royal  family  of  Sweden . 

21 

9 

44 

74 

House  of  Orange . 

5 

3 

16 

24 

Russian  and  Polish . 

31 

6 

11 

48 

462  Oriental  . 

7 

1 

1 

9 

Miscellaneous  and  duplicates. 

78 

6 

48 

132 

142 

25 

120 

287 

Under  the  terms  of  Mrs.  Thacher’s  will,  as  above  set 
forth,  I  think  there  can  be  no  doubt  that  the  above  named 
property  was  not  bequeathed  to  the  Library  df  Congress. 

In  behalf  of  the  executors  and  of  the  residuary  legatee, 
I  respectfully  request  that  the  above  mentioned  articles  be 
delivered  to  the  executors  or  to  the  residuary  legatee  at 
360  State  Street,  City  of  Albany,  N.  Y. 

Very  truly  yours, 

COPLIlN  YARAS. 

Coplin  Yaras,  National  Savings  Bank  Building,  Albany, 

New  York. 

September  10,  1930. 

Dr.  Fred  W.  Ashley, 

Chief  Assistant  Librarian, 

Library  of  Congress, 

Washington,  D.  C. 

Dear  Sir: 

At  the  request  of  Dr.  Putnam  I  vrrote  you  on  July  8th. 
On  July  15th  you  answered  that  you  were  leaving 
463  for  a  vacation  and  that  the  Librarian  w|as  also  out  of 
the  city  until  September.  Then  you  wiiote  “we  shall 
be  ready  in  September  to  go  into  them  with  you”. 

While  I  fully  realize  that  the  material  in  your  custody  is 
large  in  amount,  it  seems  not  difficult  to  determine  in  each 
and  every  case  whether  the  material  is  within  the  language 
of  the  bequests  in  the  will  of  Mrs.  Thacher. 

I  trust  you  can  advise  me  at  an  early  date. 

Thanking  you,  I  remain, 

Very  truly  yours, 

COPLIN  YARAS. 

FWA/HMB. 
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Dear  Sir  :  '  September  25,  1930. 

We  have  now  had  opportunity  to  re-examine  the  material 
to  which  your  letter  of  July  9  relates. 

We  find  some  165  items  in  Group  “D”,  which  by  a  strict, 
literal  construction  of  the  bare  terms  of  the  will  we  might 
be  warranted  in  releasing. 

You  ask,  however,  that  the  following  classes  of  material 
be  returned: 

“A.  All  of  the  material  in  Group  “D”  excepting  only 
manuscripts,  documents,  autographs  and  autograph  letters 
written  or  subscribed  by  rulers,  as  provided  in  the  will,  and 
excepting  also  the  manuscripts,  etc.,  of  Napoleon  and  the 
Popes. 

“B.  The  material  in  Group  “E”,  Section  2,  not  spe¬ 
cifically  bequeathed.” 

(C)  To  which  you  add  in  regard  to  the  duplicates  not 
returned  to  you  that  you  “are  entitled  to  all  of  the  broad¬ 
sides,  photos,  prints,  clippings,  etc.,  and  to  some  of 
464  the  manuscripts.  The  same  applies  to  some  of  the 
autographs  listed  which  are  apparently  not  sub¬ 
scribed  or  written  by  rulers”. 

These  new  requests  so  enlarge  the  demand  upon  us  as  to 
lead  us  to  review  the  correspondence. 

In  October  last  (over  two  and  a  half  years  after  Mrs. 
Thacher’s  death)  yob  asked  for  the  return  of  the  items  in¬ 
cluded  in  Group  “C” — ashes  of  Columbus,  medals,  etc. — 
on  the  ground  that  they  were  not  included  in  the  bequest. 
As  the  will  made  no  mention  of  them,  the  articles  were 
returned  to  you. 

On  July  4, 1930,  you  asked  for  the  return  of  the  following 
items  (specifically  mentioned  by  you): 

1.  The  35  volumes,  unbound,  of  reports  of  the  exhibit 
made  by  the  French  at  the  Chicago  World’s  Fair  of  1893. 

2.  The  following  items  which  constitutes  part  of  the  de¬ 
posit  made  by  Mrs.  Thacher  in  January,  1915: 
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Broad- 

Prints, 

sides  and 

photos, 
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Manu- 

printed 

and 

Group. 

scripts. 

material. 

drawings. 

Total 

Royal  family  of  Sweden . 

21 

9 

44 

74 

House  of  Orange . 

5 

3 

16 

24 

Russian  and  Polish . . 

31 

6 

11 

48 

Oriental  . 

7 

1 

1 

9 

Miscellaneous  and  duplicates - 

78 

6 

48 

132 

142 

25 

120 

287 
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To  this  also  we  acceded  regretfully  by  returning 

465  to  you  on  July  2, 1930,  the  French  reports  of  the  Chi¬ 
cago  Exposition  and  (instead  of  the  287  i|;ems  speci¬ 
fied)  some  366  items  including  some  newspaper  clippings. 
We  demurred  to  the  return  of  the  ‘ ‘ duplicates’ ’j. 

The  Library  was  more  than  willing,  it  was  Exceedingly 
desirous  to  retain  every  item  originally  deposited  by  Mr. 
of  Mrs.  Thacher.  It  fully  believes  that,  except  possibly  for 
the  Columbus  relics,  Mrs.  Thacher 7s  intention  >Vas  that  all 
of  the  material  on  deposit  when  the  will  was  dilawn  should 
be  retained  and,  as  a  whole,  form  a  memorial  [here  to  her 
husband.  It  believes  indeed  that  even  though  the  will  in¬ 
cludes  mention  of  certain  groups,  the  court  woqld  interpret 
it  as  intending  to  include  the  whole,  the  parts  mentioned 
being  only  by  way  of  illustration.  If  the  correspondence 
with  her  indicated  any  possible  reservations,!  these  were 
only  in  the  contingency  that  during  her  lifetime  she  might 
have  to  withdraw  some  of  the  items  for  the  sake  of  realiz¬ 
ing  upon  them.  That  contingency  was  cleared  jby  her  death. 

In  your  letter  of  July  9,  you  claim  that  in  Group  “E”, 
Section  2  (autographs  relating  to  French  Revolution)  of 
the  inventory  are  included  more  than  250  items  not  be¬ 
queathed — letters  dated  before  or  after  the  Revolution. 

In  1905,  Mr.  Thacher  exhibited  part  of  his  collection  in 
New  York  and  published  a  catalogue  of  the  ejxhibit,  show¬ 
ing  clearlv  that  the  collection  contained  a  document  dated 
April  2, 1669,  letters  as  early  as  1740,  others  a$  late  as  1840, 
and  also  many  portraits  and  illustrations.  Thi|s  is  clear  evi¬ 
dence  of  what  Mr.  Thacher  thought  belonged  in  the  collec¬ 
tion.  His  views  as  to  the  inclusion  of  correlated  matter 
ought  to  govern  not  only  in  the  case  of  the  Group 

466  “E77,  Section  2,  but  also  in  the  casE  of  those  in 

Group  “D”.  | 

The  165  items  on  the  enclosed  list  are  of  great  interest 
and  considerable  commercial  value.  We  question  the  right 
of  the  Executors  to  them.  We  regard  the  deihand  for  them 
as  discreditable.  And  if  we  are  to  relinquish  them,  we  feel 
that  it  should  be  only  upon  the  understanding  that  this  is 
the  last  such  demand  we  shall  have  to  consider. 

Very  truly  yours,  F.  W.  ASHLEY, 

Chief  Assistant  Librarian. 

I 

Coplin  Yaras,  Esq.,  National  Savings  Bank  Building. 
Albany,  New  York. 
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Coplin  Yaras,  National  Savings  Bank  Building,  Albany, 

New  York. 


i 

Dr.  Fred  W.  Ashley, 
Library  of  Congress, 
Washington,  D.  C. 


Dear  Sir: 


September  27,  1930. 


I  have  vour  letter  of  the  25th  inst. 

I  have  carefullv  examined  vour  letter  but  am  not  certain 

•J  V 

that  I  fully  understand  it  and  its  implications.  I  am  writ¬ 
ing  this  letter,  however,  in  the  belief  that  you  wish  Colonel 
Treadwell  and  myself  to  understand  that  you  are  willing  to 
return  to  Colonel  Treadwell  the  165  .items  referred  to  in 
the  last  paragraph  of  your  letter  “only  upon  the  un- 
467  derstanding  that  this  is  the  last  demand”  you  shall 
have  to  consider.  We  cannot  say  that  this  will  be 
the  last  demand.  I  cannot  understand  why  you  should  wish 
to  extract  this  agreement  from  Colonel  Treadwell.  Just, 
legal  and  proper  demands,  I  assume,  you  are  always  glad 
to  comply  with ;  any  others  would  be  unimportant  altogether. 

It  is  not  easy  to  write  this  letter  with  the  restraint  which 
should  be  exercised.  The  situation  here  is  that  Mrs. 
Thacher  made  a  series  of  permanent  loans  to  the  Library 
of  Congress.  Correspondence  incidental  thereto  passed 
between  the  Librarian  of  Congress  and  herself.  She  was 
treated  by  the  Librarian  to  such  extreme  courtesy  as  only, 
it  seems,  is  vouchsafed  a  wealthy  and  trusting  donor  from 
w”hom,  in  the  fulness  of  time,  much  may  be  expected.  Mrs. 
Thacher  was  repeatedly  assured  that  the  title  to  the  prop¬ 
erty  was  always  in  herself,  and  the  receipts  we  have  in  our 
possession  show  indisputably,  of  course,  that  title  always 
remained  in  Mrs.  Thacher.  Upon  her  death  she  left  a  will 
which  demonstrated  beyond  question  that  she  had  given 
much  consideration  to  the  provisions  contained  therein. 
By  her  will,  she  made  a  generous  gift  to  the  Library  of 
Congress.  For  this  we  need  only  take  the  expressions  in 
writing  from  the  Librarian,  and  the  published  accounts  fur¬ 
nished  and  prepared  by  the  Librarian.  The  terms  of  the 


G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTNAM.  349 

gift  were  specific  and  are  set  forth  in  the  will.  Obviously, 
such  articles  as  are  not  named  therein  never  belonged  to  the 
Library.  When  Colonel  Treadwell  demands  what  is  clearly 
his  property,  according  to  the  terms  of  the  will,  he  is 
plainly  and  unequivocally  insulted.  Colonel  treadwell  re¬ 
gards  the  statements  contained  in  your  letter  of  the  25th 
inst.  as  entirely  uncalled  for,  and  he  thinks  that  the  only 
object  you  could  possibly  serve  in  making  those 

468  statements  is  to  give  offense  to  him]  He  refers 
especially  to  the  statements  contained  in  the  second 

and  fifth  paragraphs  of  page  2  of  your  letter. 

Your  statement  that  the  “Library  was  more | than  willing, 
it  was  exceedingly  desirous  to  retain  every  item  originally 
deposited  by  Mr.  or  Mrs.  Thacher”  is  made  more  than 
plain  by  the  correspondence  between  the  Librarian  and 
Mrs.  Thacher.  You  then  say  that  the  Library  “fully 
believes  that,  except  possibly  for  the  Columbufe  relics,  Mrs. 
Thacher ’s  intention  was  that  all  of  the  material  on  deposit 
when  the  will  was  drawn  should  be  retained  and,  as  a  whole, 
form  a  memorial  here  to  her  husband.  It  believes  indeed 
that  even  though  the  will  includes  mention  of  certain 
groups,  the  court  would  interpret  it  as  intending  to  include 
the  whole,  the  parts  mentioned  being  only  by  wav  of  illus¬ 
tration.  If  the  correspondence  with  her  indicated  any  pos¬ 
sible  reservations,  these  were  only  in  the  contingency  that 
during  her  lifetime  she  might  have  to  withdraw  some  of  the 
items  for  the  sake  of  realizing  upon  them.  [That  contin¬ 
gency  was  cleared  by  her  death.  ’ 9 

Firstly,  permit  me  to  say  that  the  only  theory  upon  which 
the  language  above  quoted  could  have  even  the  slightest 
validity,  is  that  Mrs.  Thacher ’s  last  will  and  testament,  the 
only  document  which  gives  the  Library  title  to  anything 
here  involved,  should  be  totally  and  completely  disregarded. 
Our  position,  on  the  contrary,  is  that  her  last  will  and  testa¬ 
ment  is  the  sole  repository  of  the  rights  between  the 
parties,  and  I  am  confident  that  the  courts  of  this  state, 
wherein  the  last  will  and  testament  w^s  probated, 

469  will  sustain  our  position.  Moreover,  if  your  theory 
be  valid  why  exclude  the  Columbus  relics  even 

though  there  was  some  correspondence  about  placing  them 
elsewhere?  She  did  not  place  them  elsewhere  but  allowed 
them  to  remain  in  the  Library  of  Congress.  Iij  the  situs  of 
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the  property  at  the  time  the  will  was  drawn  should  govern, 
why  exclude  the  Columbus  relics? 

Permit  me  to  say  that  your  confidence  in  the  manner  in 
which  the  Court  Will  construe  the  language  of  the  will  is  not 
at  all  justified.  I  am  certain  that  your  attorneys  will  ad¬ 
vise  you  that  no  construction  is  necessary  where  the  lan¬ 
guage  employed  is  plain  and  unequivocal.  And  when  it  is 
not  plain  and  unequivocal  effect  must  be  given  to  every 
word.  With  one  exception,  the  testator’s  intention  is  to  be 
gathered  only  from  the  language  of  the  will ;  the  exception 
is  in  case  of  a  contest  of  the  will.  In  this  case,  the  will  has 
been  probated,  after  full  notice  to  the  Library.  Obviously, 
if  Mrs.  Thacher’s  intention  had  been  to  give  to  the  Library 
all  of  the  articles  she  had  deposited  therein,  the  simplest 
and  clearest  way  to  indicate  that  intention  would  have  been 
to  say  just  that.  But  it  is  beyond  dispute  that  she  said 
something  entirely  different.  It  seems  clear,  also,  that  you 
have  recognized  and  approved  our  position  by  your  con¬ 
duct  in  the  past.  With  respect  to  our  present  demand,  your 
offer  to  return  the  165  items  is  a  further  approval  of  our 
position.  You  recognize  that  “autograph  letters,  manu¬ 
scripts  and  documents  written  or  subscribed  by  the  Kings 
and  Queens  or  other  Eulers  of  *  *  *  Italy”  do  not 

include  the  165  items.  Why  should  not  the  same  rule  apply 
to  the  remainder  of  our  demand? 

470  It  seems  necessary  to  repeat  that  Mrs.  Thacher’s 
will  is  specific.  I  never  supposed  it  would  be  neces¬ 
sary  to  argue  the  point  that  nothing  is  bequeathed  beyond 
what  is  mentioned.  This  is  always  true,  and  is  true  here, 
especially  in  view  of  Paragraph  Fourteenth  of  the  will,  and 
also  in  view  of  the  following  language  in  Paragraph 
Seventh  of  the  will: 

“Further,  I  hereby  direct  and  declare  that  all  auto¬ 
graphs,  autograph  letters,  manuscripts  and  documents  re¬ 
ferred  to  in  this  my  last  will  and  testament  and  not  other¬ 
wise  disposed  of  by  me  at  the  time  of  my  death,  or  by  any 
of  the  provisions  of  this  my  last  will  and  testament  or  any 
codicil  thereto,  shall  constitute  a  part  of  my  residuary 
estate.” 

The  correspondence  you  refer  to  does  not  in  any  sense 
support  your  position,  but  if  it  be  assumed  that  it  does,  it 


G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTNAM.  351 

would  be  totally  invalid  as  against  the  provisions  of  Mrs. 
Thacher’s  will.  I  suppose  it  is  needless  to  state  that  cor¬ 
respondence  is  totally  ineffective  and  that  a  will  is  the  only 
instrument  by  which  a  person,  after  death,  maj  dispose  of 
property. 

In  the  last  paragraph  of  your  letter  you  state  that  you 
question  the  right  of  the  executors  to  the  property  but  you 
do  not  state  upon  what  legal  basis  you  question  their  right. 
You  state  that  you  regard  the  demand  as  “ discreditable’ ’ 
but  you  have  not  favored  us  with  reasons  wily  it  is  dis¬ 
creditable  for  a  man  to  insist  upon  what  legally  belongs  to 
him. 

Your  position  and  this  letter  are  truly  amazing,  the  more 
so  when  we  recall  the  conversation  at  the  Office  of  the 
Librarian  and  at  your  office  on  July  7j  1930  when 
471  you  and  the  Librarian  and  Mr.  and  Mrs.  Treadwell 
and  myself  were  present.  The  Librarian  then  and 
there  unequivocally  stated  that  the  Library  did  not  wish  to 
withhold  anything  not  bequeathed  by  the  will,  ^nd  asserted 
his  willingness  to  have  us  return  home  and  then  send  a 
written  demand  for  the  articles  not  specifically  bequeathed. 
To  this  you  assented.  Neither  the  Librarian  or  yourself 
at  that  time  said  anything  about  the  Library’s  desire  to 
“  retain  every  item  originally  deposited  by  ^ Ir.  or  Mrs. 
Thacher”,  nor  were  we  told  that  you  questioned  the  execu¬ 
tors’  right  to  those  articles,  or  that  the  demand  was  ‘ 4  dis¬ 
creditable”.  Your  present  position  is  entirely  at  war  with 
your  position  in  sending  Colonel  Treadwell  the  Columbus 
relics  and  the  printed  books  and  the  manuscript  material 
(July  2,  1930),  to  all  of  which,  of  course,  Colonel  Tread¬ 
well  was  rightfully  entitled  beyond  dispute. 

With  regard  to  the  fourth  paragraph  on  page  2  of  your 
letter,  I  may  say  that  there  is  no  authority  for  the  implica¬ 
tion  as  to  what  Mr.  Thacher  thought.  But  assuming  the 
contrary  to  be  the  case,  I  repeat  that  the  provisions  of  the 
will  control. 

I  would  like  to  receive,  as  soon  as  it  is  convenient  for 
you,  word  as  to  your  position  in  this  matter. 

Very  truly  yours, 

COPLIN  YARAS. 
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July  2,  1930. 

My  Dear  Sir  : 

For  the  Librarian  let  me  say  that  we  have  your 

472  note  of  the  26th  asking  to  be  advised  as  to  our  prog¬ 
ress  in  complying  with  the  request  in  your  letter  of 

June  4. 

The  matter  has  had  immediate  and  continuous  attention. 
It  required,  however,  a  careful  check  of  the  list  originally 
furnished  and  due  discrimination  of  the  material. 

The  work  has  now  been  completed,  the  items  to  be  de¬ 
livered  to  the  Residuary  Legatee  segregated,  and  a  com¬ 
plete  identifying  list  of  them  drawn.  We  are  enclosing  a 
full  copy  of  it,  embracing  ten  typewritten  pages,  together 
with  a  preliminary  sheet  containing  a  summary.  As  you 
will  see  from  this  latter,  the  number  of  items  released  in 
246  with  118  “clippings”  not  previously  specified. 

The  original  report  used  the  term  “duplicate”  as  char* 
acterizing  some  of  the  items  then  included.  In  the  sense  in 
which  it  was  then  used,  this  term  referred  merely  to  two  or 
more  documents  bearing  the  same  signature.  As,  however, 
two  such  different  documents  are,  from  an  autographic 
standpoint,  quite  distinct,  we  must  of  course  regard  them 
as  integral  with  the  group  to  which  they  were  attached; 
and,  if  that  group  came  specifically  within  the  terms  of  the 
bequest,  necessarily  retain  them  as  part  of  it. 

The  items  embraced  in  the  list  to  be  returned  are  being 
packed  for  shipment,  together  with  the  thirty-five  unbound 
reports  of  the  French  Exhibit  at  Chicago  1893,  of  which  a 
sheet  attached  to  the  list  gives  particulars.  The  shipments 
go  forward  by  insured  express  in  two  packages:  one  em¬ 
bracing  the  autographs,  etc.,  the  other  the  printed  reports 
of  the  exhibit.  They  are  sent  to  Colonel  Treadwell  (360 
State  Street,  Albany,  New  York)  as  requested.  We 

473  enclose  a  carbon  copy  of  our  letter  of  this  date  to 
the  Railway  Express  Agent. 

A  list  of  the  so-called  “duplicates”  not  returned,  coming 
specifically  within  the  bequest,  is  also  enclosed. 

Please  advise  us  promptly  of  the  receipt  of  them,  the 
advice  mentioning  this  letter  and  the  list  attached  to  it. 
Very  truly  yours, 


F.  W.  ASHLEY, 
Chief  Assistant  Librarian. 
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Carbon  copies  of  this  letter  and  the  enclosed  lists  are 
sent  to  Colonel  Treadwell. 

Coplin  Yaras,  Esq.,  Attorney  for  the  Executors  of  the 
Will  of  Emma  B.  Thacher,  National  Savings  Bank  Build¬ 
ing,  Albany,  New  York. 

474  Thereupon  Henry  E.  Bourne,  a  witness  previously 
called  and  sworn,  was  recalled  and  testified  further 

in  substance  as  follows : 

Direct  examination : 

I  started  the  preparation  of  the  catalogue  the  latter  part 
of  the  summer.  I  must  have  continued  at  least  a  month, 
such  time  as  I  could  devote  to  it,  because  I  had  to  give 
half  of  my  time  to  the  American  Historical  Review. 

I  was  giving  only  about  half  my  time  to  the  Library. 

I  am  still  giving  only  half  of  my  time  to  the  Library. 
Throughout  the  preparation  of  this  catalogue  he  was 
giving  only  half  of  his  time  to  the  Library  and  then  he  had 
other  duties  besides  the  preparation  of  the  catalogue.  He 
had  the  ordinary  duties  as  consultant  in  European  history. 

Thereupon  the  following  ensued: 

“Q.  After  the  preliminary  work  was  done,  what  was 
done  next? 

Counsel  for  Plaintiffs:  May  I  object  to  this?  It  now 
clearly  appears,  in  view  of  the  defendant’s  statement,  that 
he  did  not  speak  to  Dr.  Bourne  until  September  13,  after 
the  time  the  title  passed,  if  it  did  pass.  As  to  his  spending 
half  his  time  or  all  his  time,  months  after  the  time  we  claim 
the  title  passed  to  us,  it  is  totally  irrelevant  ,  I  submit,  your 
Honor,  and  I  object  to  the  question. 

The  Court :  I  suppose  what  he  is  trying  tjo  do  is  to  show 
the  amount  of  calendar  time  which  was  consumed.  I  think 
that  is  reasonable. 

Counsel  for  Plaintiffs:  May  I  have  an  exception,  your 
Honor? 

The  Court:  Yes.” 

475  Thereupon,  over  the  objection  and  exception  of 
plaintiffs,  the  witness  testified  in  substance  as 

follows : 

23— 5728a 


354  G.  C.  TREADWELL  ET  AL.  YS.  H.  PUTNAM. 

I  was  told  that  the  executors  made  no  comment  upon  the 
plan  that  I  had  submitted  to  the  Librarian,  and  then  I  was 
asked  to  begin  work  on  it.  That  was  some  time  in  the 
middle  of  November.  As  to  how  long  it  took  actually  to 
prepare  the  catalogue,  the  catalogue  was  done  and  ready 
for  the  printers,  this  first  catalogue,  at  the  end  of  the  first 
week  in  August. 

I  refer  to  the  catalogue  of  autographed  letters  on  the 
French  Revolution,  persons  connected  with  the  French 
Revolution.  The  work  on  that  part  of  the  catalogue  which 
represents  the  autographs  of  European  notables,  began  in 
the  fall  of  1930  and  was  finished  in  October.  It  took  about, 
five  weeks.  The  copy  went  to  the  printer,  both  sets,  the 
first  week  in  October,  1930. 

When  I  say  I  was  giving  half  my  time,  I  mean  half  of  a 
day’s  working  time.  I  have  to  come  to  my  office  up  here 
at  the  Library.  Theii  I  have  certain  matters  which  might 
be  referred  to  me  as  consultant  in  European  history.  Then 
what  time  I  had  left  I  went  down  to  the  Manuscript  Room 
and  worked  on  these  manuscripts. 

I  cannot  sav  that  I  worked  a  half  dav  everv  working 
day  on  this  catalogue  during  that  period.  I  worked  as 
much  time  as  I  could  get.  I  did  not  work  over  half  a  day 
at  any  time  on  this  catalogue. 

I  do  not  know  personally  when  the  proof  was  returned 
from  the  printer.  I  made  no  note  of  it.  But  it  took  a  very 
long  time,  because  just  in  the  midst  of  setting  it  up  the 
Government  Printing  Office  had  to  set  up  all  the 
476  departmental  reports  before  the  President  sent  his 
message  to  Congress,  so  that  it  was  a  tremendously 
long  time.  I  asked  repeatedly  when  the  proof  would  ap¬ 
pear,  and  that  is  the  information  I  got. 

It  took  two  months  after  the  catalogue  was  all  printed 
before  it  could  be  bound  because,  as  I  understood,  they 
wanted  a  special  leather  that  would  not  crack  or  crock,  and 
had  to  send  to  England  for  it,  and  consequently  the  cata¬ 
logue  had  to  wait  two  months  for  that.  The  catalogue  was 
actuallv  returned  from  the  printer  completed  early  in  July, 
1931. 

On  cross-examination  the  witness  testified  in  substance 
as  follows : 
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As  to  whether  page  3  of  this  catalogue,  Volume  3,  re¬ 
freshes  my  recollection  as  to  the  date  of  completion,  those 
are  all  arbitrary  dates.  They  do  not  mean  anything. 

The  first  time  that  I  began  work  on  this  was  in  the  late 
summer  or  early  fall  of  1929.  And  the  catalogue  at  the 
latest  date  came  off  the  press  some  time  in  July,  1931, 
which  is  a  period  of  one  year  and  nine  months,  about  one 
year  of  which  was  used  in  printing  by  the  Hovernment 
Printing  Office. 

Thereupon  the  following  ensued: 

“Counsel  for  Plaintiffs:  Do  I  understand,  your  Honor, 
that  I  am  not  to  be  allowed  to  go  into  the  catalogue! 

The  Court:  Yes. 

Counsel  for  Plaintiffs :  I  may  have  an  exception  to  your 
Honor’s  ruling! 

The  Court:  Yes.”  ! 

Thereupon  the  following  ensued: 

“Counsel  for  Plaintiffs:  I  move  that  your  Honor  direct 
the  jury  to  return  .a  verdict  for  the  plaintiffs  m  this  case. 

The  Court:  As  I  understand  the  brief  conversation  that 
we  have  just  had  at  the  bench,  you  make  that  motion  now 
and  would  like  to  discuss  it  now,  subject  to  the  right  to  put 
in  for  the  benefit  of  the  record  any  testimony  which  may 
occur  to  you  as  a  result  of  your  study  of  the  record  over¬ 
night! 

Counsel  for  Plaintiffs:  Yes  sir. 

The  Court:  That  may  be  understood.  The  motion  is 
made  to  be  disposed  of  as  soon  as  that  testimony  is  in! 

Counsel  for  Plaintiffs :  That  is  right,  your  Honor. 

Counsel  for  Defendant:  We  move  your  Hoiior  direct  the 
jury  to  return  a  verdict  in  favor  of  the  defendant. 

The  Court:  Subject  to  the  same  reservation! 

Counsel  for  Defendant :  Yes  sir. 

The  Court :  Of  course  that  means  that  you  both  want  to 
argue  the  case  elaborately  to  me,  I  suppose,  whether  I  grant 
the  motion  or  not.  I  have  got  to  grant  one  or  the  other  of 
those  motions. 

Counsel  for  Defendant:  We  shall  not  need  a  great  deal 
of  time. 
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Counsel  for  Plaintiffs:  Your  Honor,  I  understand,  has 
discretion  to  do  whatever  he  does:  You  can  grant  one 
motion  or  the  other  motion,  or  send  the  case  to  the  jury. 

The  Court:  Yes.  Still,  I  would  like  full  argument  on 
that. 

Counsel  for  Plaintiffs:  I  shall  be  glad  to  give  it  to  your 
Honor.” 

477  Thereupon,  without  the  hearing  of  the  jury,  the 
court  heard  extended  argument  by  counsel  for  plain¬ 
tiffs  and  by  counsel  for  defendant  in  support  of  motions  for 
directed  verdicts  for  plaintiffs  and  defendants  respectively, 
to  be  made  and  disposed  of  at  the  close  of  the  entire  case  in¬ 
cluding  rebuttal. 

After  adjournment  of  Court  on  Monday,  December  21, 
1931,  at  4.30  o’clock  P.  M.,  the  Court  accompanied  by  coun¬ 
sel  for  the  respective  parties  visited  the  Library  Building. 

Whereupon  the  following  proceedings  took  place  in  the 
hearing  and  presence  of  the  jury : 

The  defendant,  Herbert  Putnam,  previously  called  and 
sworn,  was  recalled  and  testified  further  in  substance  as  fol¬ 
lows: 


Direct  examination: 

I  know  Colonel  Treadwell  who  is  one  of  the  plaintiffs  in 
this  case. 

I  see  him  in  the  court  room. 

I  can  point  out  Colonel  Treadvrell  for  the  purposes  of  the 
record.  He  sits  behind  Mr.  Williams. 

I  have  been  here  every  day  during  the  trial  of  this  case, 
and  I  have  seen  Colonel  Treadwell  here  daily. 

I  first  saw  Colonel  Treadwell  during  the  lifetime  of 
Mr.  Thacher,  frequently  and  almost  habitually  met  him 
when  in  Albany,  and  frequently  visited  Albany  after  the 
death  of  Mr.  Thacher,  in  calling  upon  Mrs.  Thacher,  and 
always  associated  Colonel  Treadwell  with  her  as  having  a 
strong  interest  in  the  collection  and  devoted  to  her.  In 
1925,  in  June,  received  a  note  from  him  informing  of  her 
serious  illness.  Answered  that,  expressing  concern,  and 
had  another  note  then  from  him  going  into  details  or  par¬ 
ticulars.  Also,  I  was  notified  of  her  death. 


357 


G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTNAM. 

478  During  that  entire  period  from  the  time  I  first  met 
Colonel  Treadwell  until  her  death,  my  relations  with 
Colonel  Treadwell  were  most  friendly  and  mdst  agreeable. 
Defendant’s  Exhibit  43  is  a  copy  of  a  letter  which  I  sent  to 
Mr.  Yaras. 

(It  is  the  letter  of  July  20,  1927  already  in  evidence  as 
Plaintiffs’  Exhibit  25.) 

Thereupon  papers  marked  for  identification  Defendant’s 
Exhibit-  44,  44- A  and  45  were  identified  by  the  defendant 
and  offered  and  received  in  evidence.  The  evidence  so  re¬ 
ceived  is  as  follows : 

Estate  of  Emma  Treadwell  Thacher,  Deceased. 


Novemper  4, 1927. 

My  Dear  Sir  : 

I  am  returning  herewith,  duly  executed  a^d  sworn  to, 
the  affidavit  enclosed  to  me  in  your  note  of  November  2. 

And  I  am  glad  to  know  that  the  data  embodied  proved  to 
your  purpose. 

Very  truly  yours, 

HERBERT  PUTNAM, 

Librarian . 

(1  enclosure.) 

Coplin  Yaras,  Esq.,  Attorney  for  Executors,  Reilly  and 
Yaras,  Counselors-at-Law,  100  State  Street,  Albanv,  New 
York. 

479  Surrogate’s  Court,  Albany  County. 


In  the  Matter  of  the  Appraisal  under  the  Transfer  Tax  Law 
of  the  Estate  of  Emma  Treadwell  Thacher,  Deceased. 

City  of  Washington, 

W ashington,  Z).  C.,  ss: 

Herbert  Putnam,  being  duly  sworn,  depose^  and  says : 

I  am  the  Librarian  of  the  Library  of  Congress,  Wash¬ 
ington,  D.  C.,  and  have  been  such  for  a  number  of  years 
last  past. 

I  have  examined  and  appraised  the  persdnal  property 
hereinafter  set  forth  at  the  Library  of  Congress,  and  the 
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amounts  set  opposite  said  articles  are  the  fair  and  reason¬ 
able  market  value  thereof  as  of  February  18,  1927 : 

Group  A. — Deposited  in  the  Library  of  Congress  in 
April,  1910, 1,652  works,  consisting  chiefly  of  Books  printed 
in  Europe  before  the  year  1501;  Books  relating  to  Chris¬ 
topher  Columbus  and  his  voyage;  early  Atlases;  Biblio¬ 
graphical  works;  Catalogues  of  book-dealers. 

This  group,  for  appraisal  purposes,  is  considered  (be¬ 
low)  in  two  lots : 

(a)  The  Incunabula  (Books  printed  in  Europe 

before  1501.  A  catalogue  of  these  was 
printed  by  the  Library  of  Congress  in  1915.) 

These  were  valued  by  Mr.  Thacher  in  No¬ 
vember  1907  at . $250,000 

480 

Values  of  incitnabula  have  increased  con¬ 
siderably  in  the  past  15  years.  An  increase 
of  20%  seems  conservative.  Add,  there¬ 
fore,  for  appreciation .  50,000 

$300,000 

(b)  The  remaining  items  in  Group  A  appraised 

individually  on  the  basis  of  present  prices  at  16,300 

Group  B. — Deposited  in  the  Librarv  of  Congress 
Sept.  15, 1910: 

35  volumes  (unbound)  of  Reports  of  the  exhibit 
made  by  the  French  government  at  the  Chicago 
World’s  Fair  of  1893 . 

Group  C. — Deposited  in  the  Library  of  Congress, 

Feb.  12, 1913 : 

11  items  consisting  6f  8  medals;  locket  containing 
a  fragment  of  the  ashes  of  Columbus ;  portfolio 
of  letters  relating  to  the  locket . 

Group  D. — Deposited  January  1915: 

Collection  of  autographs  and  manuscripts,  by  or 
relating  to  European  royal  families  and  other 
celebrities,  1,365  pieces . 

Group  E. — Deposited  in  the  Library  of  Congress, 
February  1921 : 

Section  1.  Collection  of  books  and  pamphlets  relat¬ 
ing  to  the  French  revolution . 


175 


665 


8,760 


2,500 


G.  C.  TREADWELL  ET  AL.  YS.  H.  PUTNAM. 


359 


Section  11.  Collection  of  autograph  letters!  and 
documents  by  personages  of  the  French  Revo¬ 
lution  period  . 

481  Group  F. — Deposited  Nov.  19, 1921. 

An  album  of  postcards  relating  to  the  Fifench 
Revolution  . 


26,740 


Total 


HERBERT 


....  $355,145 
PUTNAM. 


Subscribed  and  sworn  to  before  me  this  4th  day  of  No¬ 
vember,  1927. 

ROBERT  A.  THORNE, 

Notary  Public . 

Commission  expires  May  15,  1930. 

Reilly  and  Yaras,  100  State  Street,  Albany,  N.  Y. 

June  16,  1927. 

Mr.  F.  W.  Ashley, 

Office  of  Librarian  of  Congress, 

Washington,  D.  C. 

Re  Estate  of  Emma  Treadwell  Thather. 

Dear  Sir: 

Your  kind  note  advising  me  of  Dr.  Putnaijn’s  absence  is 
at  hand. 

The  matter  of  the  appraisal  of  Mrs.  Thacjher’s  estate  is 
completed  except  for  the  items  now  in  your  Custody.  It  is 
our  expectation  and  desire  that  either  you  or  Dr.  Putnam, 
or  some  appointee,  can  appraise  these  for  as  so  that  the 
appraisal  may  be  closed.  Colonel  Treadwell  and  Mr. 

Reilly,  the  executors,  are  anxious  to  close  the  matter. 
482  As  soon  as  Dr.  Putnam  returns,  if  you  will  advise 
me,  I  shall  appreciate  it  very  much. 

With  many  thanks,  I  remain, 

Very  truly  yours, 

COPLIN  YARAS, 
Attorney  fot  Executors. 


483  Thereupon  the  defendant  identified 
Exhibit  No.  46”  as  a  photostat  copy 


‘ 4  Defendant’s 
of  a  letter  re- 
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ceived  from  Mr.  Yaras  relative  to  this  case  addressed  to 
Mr.  Ashlev  and  “Defendant’s  Exhibit  No.  47  for  identifi- 
cation”  as  a  copy  of  a  letter  which  was  sent  at  that  time  or 
about  the  same  time  relative  to  matter  which  was  received 
from  the  Railway  Express  Agency,  Washington. 

Thereupon  the  following  ensued: 

“Counsel  for  Defendant:  We  offer  both  of  these  in  evi¬ 
dence. 

Counsel  for  Plaintiffs:  I  object  to  these  exhibits  on  the 
grounds  previously  stated,  if  your  Honor  please. 

The  Court :  The  same  ruling.  They  may  be  received  and 
vou  mav  have  an  exception.” 

The  evidence  so  received  is  as  follows : 

Coplin  Yaras,  National  Savings  Bank  Building,  Albany, 

New  York. 


Dr.  Fred  W.  Ashley, 

Library  of  Congress, 
Washington,  D.  C. 


Dear  Sir: 


July  9,  1930. 


In  behalf  of  Colonel  Treadwell  I  am  writing  to  you  pur¬ 
suant  to  our  conversation  of  the  7th  instant. 

You  will  observe  that  the  will  of  Mrs.  Thacher  gives  to 
the  Library,  among  other  things,  the  following:  All  Auto¬ 
graph  Letters,  Manuscripts  and  Documents  written  or 
subscribed  by  the  Kings  and  Queens  or  other  Rulers  of 
England,  Germany,  Spain  and  Italy,  including  the 
484  Popes  of  Rome,  and  the  Rulers  of  France.” 

This  material  you  covered  in  your  exhibit  sent  to 
me  June  20,  1927  under  Group  “D”  totaling  1356  items. 
Colonel  Treadwell’s  position  is  that  the  legacy  covers  only 
autograph  letters,  manuscripts  and  documents  written  or 
subscribed  by  the  rulers  of  the  countries  named  in  the  will, 
and  that  the  will  does  therefore  not  cover  anything  else  in 
Group  “D”.  His  position  is  also  that  the  broadsides  and 
printed  material,  and  the  prints,  photos,  drawings,  and 
clippings,  etc.,  even  when  they  relate  to  rulers,  are  not  be¬ 
queathed  by  the  terihs  of  the  will.  Also  that  the  bequest 
is  not  of  members  of  the  “Royal  Family”  or  “Nobility” 
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but  only  of  rulers .  We  realize,  of  course,  that  this  will 
requires  an  examination  of  every  item. 

You  will  observe  that  Mrs.  Thacher,  by  Paragraph  7  of 
her  will,  specified  that  all  autograph  letters,  manuscripts 
and  documents  and  autographs,  not  otherwise  disposed  of, 
shall  constitute  a  part  of  the  residuary  estat^. 

Also  the  will  does  not  cover  Item  3  of  Grofip  “D”  which 
is  entitled  “ French  of  Napoleonic  Period.” 

Colonel  Treadwell  also  takes  the  position,  with  the  re¬ 
spect  to  the  autograph  letters  and  documents  under  Group 
“E”  Section  2,  that  many  of  the  items  have  not  been  given 
by  the  will.  The  will  gives  “The  Special  Collection  of 
Autographs,  Autograph  Letters  and  Documents  relating 
to  that  subject,”  the  subject  being  the  French  Revolution. 
An  examination  of  the  inventory  you  sent  me  in  June  1927, 
Group  “E”  Section  2,  discloses  that  more  than  two  hun¬ 
dred  fifty  items  listed  therein  vrere  not  bequeathed. 
485  These  include  Portraits,  and  Illustrations,  and 
Manuscripts,  Documents,  Autographs,  etc.,  which  do 
not  relate  to  the  French  Revolution  although  some  of  them 
are  by  or  concern  personages  who  were  involved  in  the 

French  Revolution.  Still  others  are  dated  vears  before  or 

* 

after  the  French  Revolution. 

To  summarize,  Colonel  Treadwell  desires  the  deliverv  to 
him,  as  residuary  legatee,  of  the  following  niaterial : 

A.  All  of  the  material  in  Group  “D”  excepting  only 
manuscripts,  documents,  autographs  and  autograph  letters 
written  or  subscribed  by  rulers,  as  provided  in  the  will, 
and  excepting  also  the  manuscripts,  etc.,  of  Napoleon  and 
the  Popes. 

B.  The  material  in  Group  “E”  Section  2  not  specifically 
bequeathed. 

Colonel  Treadwell  desires  me  to  say  that  he  was  pleased 
with  the  attitude  of  yourself  and  Dr.  Putnam,  that  the 
Library  was  perfectly  willing  to  return  the  items  not  speci¬ 
fically  bequeathed. 

Very  truly  yours, 

COPL^N  YARAS. 

P.  S. — I  forgot  to  mention  with  respect  to  your  memo¬ 
randum  to  me  under  date  of  June  30,  1930,  showing  the 
duplicates  not  returned  to  us,  that  we  are  Entitled  to  all 
of  the  broadsides,  photos,  prints,  clippings,  etc.,  and  to 
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some  of  the  manuscripts.  The  same  applies  to  some  of  the 
autographs  listed  which  are  apparently  not  subscribed  or 
written  by  rulers.  I  think  it  fair  to  say  that  documents 
such  as  that  of  Victor  Amadeus  of  Savoy  do  not  come  within 
the  terms  of  the  will  as  having  been  given  to  the  Library. 

C.  Y. 


486  FWA/HMB. 
Dear  Sirs: 


July  2,  1930. 


We  are  shipping  by  your  company  (insured  express, 
charges  prepaid),  to  Col.  George  Curtis  Treadwell,  360 
State  Street,  Albany,  New  York,  two  parcels,  one  of 
printed  books,  valued  at  $175 — the  other  of  manuscript 
material  valued  at  $1,500. 

Please  send  direct  to  me  the  consignee’s  receipts  for  the 
parcels,  for  which  we  include  the  customary  charges  in  our 
own  charge  slip. 

Very  truly  yours, 


F.  W.  ASHLEY, 
Chief  Assistant  Librarian . 


The  Railway  Express  Agency,  Inc.,  Washington,  D.  C. 


487  Thereupon  the  following  ensued : 

Q.  I  show  you  papers  marked  48,  49,  50  and  51  and  ask 
you  whether  or  not  those  papers  or  ones  similar  to 

488  them  were  sent  to  the  lawyers  for  the  executors  in 
this  case.  A.  Yes,  sir. 

Counsel  for  Plaintiffs :  The  same  objection. 

The  Court:  The  same  ruling. 

The  Defendant:  These  are  simply  page  proofs,  as  it  were, 
of  a  catalogue  of  the  printed  books. 

With  respect  to  the  first  one,  the  lawyers  for  the  executors 
replied  that  they  had  no  comment  to  make.  And  with  respect 
to  this  I  said  that  if  I  did  not  hear  within  a  reasonable  time 
I  was  going  ahead ;  and  I  heard  nothing. 

The  scheme  for  the  cataloguing  of  the  autographs,  was 
sent  in  October,  1929;  the  proofs  indicating  the  form  of 
entry,  the  type,  and  so  forth,  for  the  cataloguing  of  the 
printed  books  could  not  have  been  sent  out  until  some  months 
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after.  Mr.  Ashley  knows  exactly  the  date,  and  it  is  in  evi¬ 
dence,  but  cannot  recall  the  exact  date. 

Counsel  for  Defendant  :  May  it  be  understood  that  these 
are  received  in  evidence,  if  your  Honor  pleas^? 

Counsel  for  Plaintiffs:  Subject  to  the  same  objection. 

The  Court:  Yes.  Subject  always  to  plaintiff’s  objection 
and  exception.  Documents  heretofore  marked  for  identifi¬ 
cation  were  received  in  evidence  as  Defendant’s  Exhibits 
Nos.  48,  49,  50  and  51.  They  are  set  out  as  p<jirt  of  this  Bill 
of  Exceptions  in  Appendix  A  B. 

On  cross-examination  the  defendant  testified  in  substance 
as  follows: 

Plaintiffs’  Exhibit  No.  44  for  identification  Is  a  copy  of  an 
article  by  me  which  was  published  in  the  Review  of  Reviews 
in  February,  1929.  The  article  referred  to,  appearing  in  the 
Review  of  Reviews  in  February,  1929,  heretofore  marked 
for  identification,  was  received  in  evidence  as  Plain- 
489  tiffs’  Exhibit  No.  44.  The  evidence  so  (received  is  set 
out  as  part  of  this  Bill  of  Exception^  in  Appendix 
A.  C.  | 

Thereupon  a  paper  marked  for  identification  Plaintiffs’ 

Exhibit  52  was  identified  bv  the  defendant  as  a  letter  which 

* 

he  wrote  to  Colonel  Treadwell  in  February,  1927.  The  letter 
referred  to,  was  received  in  evidence  as  Plaintiffs’  Exhibit 
No.  52. 

The  evidence  as  received  is  as  follows : 

Library  of  Congress,  Office  of  the  Librarian,  Washington. 

C.  February  19  1927 

Dear  Mr.  Treadwell: 

Your  telegram  of  yesterday  was  telephoned  to  me  at  my 
residence,  too  late  for  acknowledgment  until  this  morning. 
I  trust  that  my  answering  telegram  of  this  morning  will  have 
reached  you  duly. 

Of  course  my  first  impulse  was  myself  to  goi  to  Albany  for 
the  service,  which  I  see  from  the  New  York  Times  is  to  be 
tomorrow,  and  even  as  I  dictate  this  note,  I  have  not  aban¬ 
doned  the  idea  of  going.  The  truth  is,  however,  that  for  the 
past  fortnight,  I  have  been  trying  to  bafHe  a  touch  of  the 
grippe,  which  each  day  has  left  me  practically  incapable 
from  noon  onward.  I  fear  therefore  that  by  this  afternoon 
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my  doctor  will  tell  me  that  I  must  simply  not  venture  the 
journey,  so  it  will  therefore  probably  be  Mr.  Ashley  who  will 
have  the  sad  privilege  of  representing  me  and  the  Library 
at  the  service. 

His  acquaintance  with  Mrs.  Thacher,  as  well  as  with  her 
husband,  and  his  admiration  for  her  acquired  during  his 
visits  to  Albany  and  the  compilation  of  the  Catalogue  of 
Incunabula,  render  him  the  natural  substitute. 

He  will  bring,  and  take  from  me,  warm  remembrance  of 
her  manv  lovelv  traits,  and  invariable  kindnesses. 
490  One  cannot  be  reconciled  to  the  retrospect  of  so  many 
years  of  suffering  to  a  person  who  had  deserved  noth¬ 
ing  but  the  joys  of  life,  and  one  can  only  be  glad  that  that 
most  unjust  period  has  now  come  to  an  end. 

Let  me  thank  vou  once  more  for  vour  consideration  dur- 

i  * 

ing  the  past  few  years  in  keeping  me  advised  as  to  her  con¬ 
dition.  The  latest  note  from  you  was,  I  see,  as  long  ago  as 
1925,  but  information  which  I  secured  from  other  sources 
had  indicated  that,  if  vbu  had  not  written  me  further,  it  was 
because  there  was,  in  fact,  no  change. 

Believe  me, 

Most  sincerelv  yours, 

HERBERT  PUTNAM, 

Librarian. 

George  Curtis  Treadwell,  Esq.,  360  State  Street,  Albany, 
New  York. 

Some  question  having  arisen  it  was  thereupon  agreed  be¬ 
tween  counsel  for  plaintiffs,  counsel  for  defendant,  and  the 
Court  that  the  letter  of  October  24, 1929  by  the  defendant  ta 
the  Executors  of  the  Estate  of  Emma  Treadwell  Thacher, 
was  in  evidence.  It  is  already  a  part  of  this  Bill  of  Excep¬ 
tions  p.  63.  In  so  agreeing  counsel  for  plaintiffs  made  the 
following  statement 

“It  is  Defendant’s  Exhibit  18  for  identification.  It  is 
offered  in  evidence  without  waiving  our  rights  with  respect 
to  events  subsequent  to  September  6, 1929.” 

Thereupon  the  defendant  identified  27  volumes  shown  to 
him,  marked  for  identification  plaintiffs’  Exhibit  53,  as  a  set 
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of  works  part  of  the  Thacher  Collection  whereupon  the  same 
were  offered  and  received  in  evidence.  The  evidence  so  re¬ 
ceived  is  incorporated  by  reference  in  this  Ifill  of  Excep¬ 
tions  and  is  noted  in  a  memorandum  appendix  A.  D. 

491  The  witness  testified  that  there  were  27  volumes. 

Thereupon  the  defendant  concluded  his  testimony 
on  cross  examination  by  testifying  that  there  was  no  fire 
extinguisher  in  Room  F-3  and  on  redirect  examination  that 
there  was  no  fire  bucket  either.  Thereupon  i;he  defendant 
rested. 

492  Thereupon  the  plaintiffs  introduced  the  follow¬ 
ing  testimony  in  rebuttal : 

Frank  Monahan,  a  witness  previously  called  and  sworn, 
was  recalled  in  rebuttal  and  testified  further  in  substance 
as  follows: 

Direct  examination: 

I  have  examined  Plaintiffs’  Exhibit  No.  37  and  Defend¬ 
ant’s  Exhibits  48,  49,  50  and  51.  I  have  also  examined 
volumes  2  and  3  of  the  catalogue  of  the  Thacker  collection. 

Whereupon  the  following  ensued: 

“Q.  Will  you  explain  in  what  respects  the  volumes 
actually  depart  from  the  sketch  which  was  submitted? 

“  Counsel  for  Defendant  :  We  object  to  the  Question,  your 
Honor,  on  the  ground  of  your  Honor’s  ruling. 

“The  Court:  Have  we  not  been  over  this? 

“Counsel  for  Plaintiffs:  This  is  in  accordance  with  your 
Honor’s  ruling  at  page  782  of  the  minutes  (This  Bill  of 
Exceptions,  pp.  316  1.  30-31),  in  which  you  said  that  you 
would  only  consider  evidence  in  so  far  as  showing  depar¬ 
tures  from  the  scheme.  j 

“The  Court:  What  do  you  say  to  that,  Mr.  Fihelly? 

“Counsel  for  Defendant:  If  your  Honor  please,  my 
understanding  is  that  you  made  a  ruling  at  bne  time  that 
governed  this  whole  line  of  questioning,  that  they  had  an 
opportunity  to  cooperate  and  to  comment  bn  what  was 
going  to  be  done  with  respect  to  the  catalogues,  and  not 
having  done  so  you  would  not  go  into  the  sufficiency  of  the 
catalogues  in  any  way.  That  is  my  understanding  of  your 
Honor’s  ruling. 
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“The  Court:  Have  you  ever  expressed  any  dissatis¬ 
faction  with  the  catalogue? 

493  “Counsel  for  Plaintiffs:  We  have  withheld  ap¬ 
proval. 

“Counsel  for  Defendant:  You  withheld  everything. 

“Counsel  for  Plaintiffs:  As  I  understand  it,  the  burden 
is  on  the  defendant  to  show  that  there  has  been  an  ap¬ 
proval.  We  have  withheld  the  approval,  and  we  want  to 
show  that  it  has  not  been  unreasonably  withheld. 

“The  Court:  Did  you,  before  the  case  came  to  trial, 
inform  that  the  catalogue  was  not  satisfactory  and  not  in 
accordance  with  the  requirements? 

“Counsel  for  Plaintiffs:  No.  We  made  an  examination 
of  the  catalogue  to  determine  whether  or  not  it  was  satis¬ 
factory,  and  as  a  result  of  that  examination,  and,  of  course, 
as  the  result  of  the  litigation,  the  approval  was  withheld. 

“Counsel  for  Defendant:  At  the  time  of  the  deposition, 
I  believe,  the  31st  of  July,  copies  of  the  catalogues  were 
then  given  to  counsel.  There  has  not  been  a  word  of  criti¬ 
cism  until  now. 

“Counsel  for  Plaintiffs:  Approval  has  been  withheld. 
The  burden  of  showing  approval  is  on  you.  We  have  with¬ 
held  approval. 

“The  Court:  The  question  arises  in  my  mind  whether 
they  have  not  given  you  samples.  You  have  not  called  upon 
them  to  approve  or  disapprove.  You  say  you  did  not  ap¬ 
prove.  You  just  acknowledged  that  you  received  these 
things,  and  said  that  you  were  relying  on  your  claim  of 
forfeiture.  Now  you  want  to  show  that  the  catalogues  are 
not  in  accord  with  the  plan  that  they  gave  you.  Is  that 
right? 

“Counsel  for  Plaintiffs:  Yes,  your  Honor. 

“The  Court:  Suppose  you  come  to  the  bench. 

494  (Counsel  for  the  respective  parties  approached  the 
bench,  where  the  following  proceedings  took  place 

out  of  the  hearing  of  the  jury:) 

“The  Court:  Just  state  what  it  is  that  you  propose  to 
show. 

“Counsel  for  Plaintiffs:  We  propose  to  show  by  this  wit¬ 
ness  that  in  several  respects  the  completed  catalogues 
depart  from  what  might  be  regarded  as  indicated  by  that 
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sketch;  also  that  of  course  no  index  was  ^ent  with  the 
sketch,  so  our  approval  could  hardly  have  bebn  considered 
one  way  or  the  other  at  that  time. 

4 4  The  Court :  I  think  your  approval  was  a  distinct  prop¬ 
osition.  You  would  not  cooperate  at  all  in  the  matter.  I 
think  that  is  the  only  inference  that  can  be  drawn  from  that. 
You  said  title  had  passed. 

4 4 Counsel  for  Plaintiffs:  That  is  right. 

“The  Court:  And  it  was  just  a  waste  of  time  for  you  to 
make  any  further  comments.  If  title  had  not  passed,  then 
it  would  seem  to  me  that  after  they  had  made  a  sincere 
effort  to  give  you  proof,  and  for  you  to  cooperate  with 
them,  and  you  refused  to  do  it,  and  then  they  published 
something — then  it  would  seem  to  me  that  there  must  be 
some  formal  expression  of  dissatisfaction  and  a  new 
demand  made  before  the  title  would  pass.  That  is,  the  title 
either  passed  or  did  not  pass  on  September  6,  1929. 

4 4 Counsel  for  Plaintiffs:  I  understand  th^t.  I  do  not 
think  anything  that  took  place  after  September  6,  1929,  is 
admissible ;  but  your  Honor  received  it  over  bur  objection. 

4 4 The  Court:  You  base  this  on  what  I  said  at  that  time, 
but  on  further  reflection  I  think  you  are  not  entitled 
495  to  go  into  that.  So  I  will  sustain  the  objection  to  the 
offer,  with  the  understanding  that  you  coffer  to  prove 
these  things  that  you  have  stated;  and  if  you  want  to  par¬ 
ticularize  them  now,  of  course  you  may  do  so  for  the  pur¬ 
poses  of  the  record. 

4 4 Counsel  for  Plaintiffs  (addressing  the  witness):  Will 
you  particularize,  and  do  it  in  a  low  voice  so  that  the  jury 
will  not  hear  you,  the  respects  in  which  the  catalogue  de¬ 
parted  from  the  requirements?  In  other  woijds,  what  you 
would  have  said  had  you  been  permitted  to  answer  the 
question. 

4 4 The  Witness:  You  mean,  criticising  the  published  cata¬ 
logue  on  the  basis  of  the  principles  laid  down  by  the  pages 
submitted,  your  Honor. 

4  4  Counsel  for  Plaintiffs :  That  is  right. 

4 4 The  Court:  I  am  not  concerned  in  this. 

4  4  Counsel  for  Plaintiffs :  This  is  an  offer  of  proof. 

4  4  The  Witness :  There  have  been  omitted  from  the  printed 
catalogue  at  least  374  titles.  I  could  almost  say  that  there 
are  more  titles  missing,  had  not  one  volume  been  lost  con- 
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taming  approximately  14  items.  That  one  volume  cannot 
be  found  after  an  intensive  search  of  the  collection.  The 
treatment  of  periodicals  in  the  published  catalogue  is 
utterly  inadequate  in  at  least  five  instances.  The  question 
of  indexes - 

“Counsel  for  Plaintiffs:  What  was  the  treatment  in¬ 
dicated  by  the  plan? 

“The  Witness:  The  indication  in  the  sample  page  that 
is  given  of  all  the  periodicals — in  the  published  catalogue 
no  such  procedure  is  followed  in  the  case  of  extremely  rare 
and  valuable  contemporaneous  periodicals  published 
496  in  the  Revolution. 

“Counsel  for  Plaintiffs:  With  respect  to  the 

indexes,  particularize  in  what  respect  the  indexes  are 

faultv. 

•> 

“The  Witness:  The  index  is  inadequate  for  several  rea¬ 
sons.  The  first  reason  is  that  there  was  no  index  contain¬ 
ing  the  names  of  people  to  whom  letters  were  sent.  There 
is  no  index  containing  the  names  of  persons  about  whom  the 
letter-  are - 

“The  Court:  I  think  that  is  already  in  evidence.  You 
have  that  already.  You  are  just  doing  this  as  a  matter  of 
convenience  ? 

“Counsel  for  Plaintiffs:  To  make  the  record;  yes. 

“The  Witness:  There  are  some  manuscripts  bound  in 
with  the  pamphlets  which  are  not  marked  in  the  catalogue 
of  manuscripts.  That  occurs  in  volume  lettered  “E”,  the 
title  of  which  is  “Affairs  d’Etat”. 

The  index  is  entirely  mispaged.  In  the  table  of  contents 
there  are  13  pages  out  of  place. 

I  think  those  are  the  principal  objections  if  you  wish  to 
restrict  it  to  the  principles  laid  down. 

“The  Court:  That  is  your  offer,  and  you  may  take  your 
exception.” 

(Counsel  resumed  their  places  at  the  trial  table  and  the 
following  proceedings  took  place  within  the  hearing  of  the 
jury:) 

Thereupon  the  testimony  of  the  witness  continued  in 
substance  as  follows: 

I  have  seen  Plaintiffs’  Exhibit  6.  There  are  28  volumes 
of  “Affaires  d’  Etat”  noted  in  that  inventory  of  the  col- 
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lection.  “ Affaires  d’  Etat”  might  be  translated  as  “ state 
affairs.”  Plaintiffs’  Exhibit  53  is  the  set  of  8  vol- 
497  umes  to  which  I  have  just  referred.  I  was  unable  to 
find  those  28  volumes  at  the  Library  of  Congress. 
Mr.  Mearness,  one  of  the  assistants,  helped  ifie.  I  asked  the 
Library  assistant  to  find  the  28  volumes.  He  found  27  and 
there  were  only  27  listed  in  the  published  catalogue. 


Thereupon  the  following  ensued: 

4 ‘Counsel  for  Defendant:  I  move  that  the  remark  con¬ 
cerning  the  catalogue  go  out  under  the  same  general  ruling 
and  objection. 

“Counsel  for  Plaintiffs:  About  the  inventory? 

“Counsel  for  Defendant :  He  is  speaking  of  the  catalogue. 

“The  Court:  Very  well.  That  will  go  out.” 

To  which  ruling  the  plaintiffs  duly  note&  an  exception. 

Thereupon  the  testimony  of  the  witness  continued  in  sub¬ 
stance  as  follows: 


I  called  assistant’s  attention  to  the  fact  that  the  set  was 
incomplete.  The  assistant  was  not  concerned  with  the 
inventory.  He  said  that  was  all  they  had.  And  I  looked 
on  the  shelves,  and  that  was  all  there  were.  Also  I  helped 
him  to  look. 

Thereupon  there  was  offered  and  received  in  evidence 
a  copy  of  the  1915  Will  of  Emma  Treadwell  Thacher  as 
Plaintiffs’  Exhibit  54.  In  so  doing,  counsel  for  plaintiffs 
made  the  following  statement: 

“Counsel  for  Plaintiffs:  Of  course,  I  put  this  in  without 
waiving  my  objection  to  plea  Number  17. 

“The  Court:  That  is  satisfactory.” 

The  evidence  so  received  is  set  out  as  paift  of  this  Bill  of 
Exceptions  in  Appendix  AE. 

498  Thereupon  a  stipulation  between  counsel  was 
offered  and  received  in  evidence  as  Plaintiffs  ’  Exhibit 
55.  The  evidence  so  received  is  as  follows : 
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“In  the  Supreme  Court  of  the  District  of  Columbia. 

At  Law. 

No.  78685. 

George  Curtis  Treadwell  and  Hugh  Reilly,  as  Executors 

of  the  Will  of  Emma  Treadwell  Thacher,  and  George  Cur¬ 
tis  Treadwell,  Individually,  Plaintiffs, 

against 

Herbert  Putnam,  Defendant. 

i 

The  taking  of  the  deposition  of  Elizabeth  L.  Finnegan, 
having  been  noticed  for  December  5th,  1931  at  2:30  p.  m.,  at 
No.  100  State  Street,  Albany,  New  York,  it  is  hereby  stipu¬ 
lated  between  the  Attornev  for  the  Plaintiffs  and  the  Attor- 
ney  for  the  Defendants,  that  said  Elizabeth  L.  Finnegan,  if 
called  to  testify,  would  testify  as  follows: 

“1.  That  John  A.  Delehanty  of  the  City  of  Albany,  died 

in  the  vear  1927. 

•> 

“2.  That  John  A.  Delehantv  was,  for  many  years  prior  to 

his  death  an  Attorney  and  Counsellor  at  Law  of  the  Supreme 

Court  of  the  State  of  New  York  and  had  been  for  many  years 

the  Attornev  for  Emma  Treadwell  Thacher. 

* 

“3.  That  said  Elizabeth  L.  Finnegan  had  been  for  many 
years  prior  to  his  death  the  stenographer  to  John  A.  Dele¬ 
hantv.  , 

•> 

“4.  That  a  certain  will  made  bv  said  Emma  Treadwell 
Thacher,  dated  January  20th,  1915,  was  dictated  to  said 
Elizabeth  L.  Finnegan  by  said  John  A.  Delehanty  and  typed 
by  said  Elizabeth  L.  Finnegan  and  was  witnessed  by 
499  Sara  R.  Mara  and  Charles  J.  Herrick,  both  of  whom 
were  personally  known  to  said  Elizabeth  L.  Finnegan 
and  whose  signatures  to  said  will  were  known  to  said  Eliza¬ 
beth  L.  Finnegan. 

“5.  That  a  certain  codicil,  known  as  the  first  codicil  and 
dated  May  17th,  1919,  was  dictated  to  said  Elizabeth  L.  Fin¬ 
negan  by  said  John  A.  Delehanty  and  typed  by  said  Eliza¬ 
beth  L.  Finnegan.  , 

“6.  That  the  witnesses  thereto  were  the  said  Elizabeth 
L.  Finnegan,  Sara  R.  Mara  and  James  J.  Farren  and  that 
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the  signatures  of  the  said  James  J.  Farren  ancfi  Sara  R.  Mara 
are  known  to  said  Elizabeth  L.  Finnegan. 

“7.  That  a  certain  codicil,  known  as  codicil  number  two 
and  dated  January  26th,  1921,  was  dictated  toj  said  Elizabeth 
L.  Finnegan  by  John  A.  Delehanty  and  wad  typed  by  said 
Elizabeth  L.  Finnegan  and  that  the  witnesses  thereto  were 
Sara  R.  Mara,  James  J.  Farren  and  Elizabeth  L.  Finnegan 
and  that  said  Elizabeth  L.  Finnegan  knows! the  signatures 
of  said  Sara  R.  Mara  and  James  J.  Farren. 

“8.  That  a  certain  codicil,  known  as  the  third  codicil  and 
dated  February  17th,  1923,  was  dictated  to  spid  Elizabeth  L. 
Finnegan  by  said  John  A.  Delehanty  and  wad  typed  by  said 
Elizabeth  L.  Finnegan  and  that  the  witnesses  thereto  were 
Elizabeth  L.  Finnegan,  Clara  F.  Thompsofi  and  John  A. 
Delehanty  and  that  said  Elizabeth  L.  Finnigan  knows  the 
signatures  of  Clara  F.  Thompson  and  Johii  A.  Delehanty. 

“9.  That  a  certain  codicil,  known  as  codictil  number  four 
and  dated  January  18th,  1923,  was  dictated  to  said  Elizabeth 
L.  Finnegan  by  said  John  A.  Delehanty  ancjl  typed  by  said 


Elizabeth  L.  Finnegan  and  that  the  witnesses  thereto  were 
James  J.  Farren,  Elizabeth  L.  Finnegan  and  John  A. 
500  Delehanty  and  the  said  Elizabeth  L.  Finnegan  knows 
the  signatures  of  the  said  James  J.  Farren  and  John 
A.  Delehanty. 

“10.  That  said  Elizabeth  L.  Finnegan  wpuld  testify  that 
all  of  the  signatures  of  Emma  Treadwell  Thacher  and  all  of 
the  signatures  of  the  witnesses  herein  above  named  were 
the  genuine  signatures  of  Emma  Treadwell  Thacher,  Charles 
J.  Herrick,  Sara  R.  Mara,  James  J.  Farren,  John  A.  Dele¬ 
hanty,  Clara  F.  Thompson  and  Elizabeth  L.  Finnegan. 

“11.  That  at  none  of  the  times  represented  by  the  dates 
of  said  will  and  four  codicils  was  there  present  at  Mr.  Dele¬ 
hanty ’s  office  Coplin  Yaras,  Hugh  Reilly,!  George  Curtis 
Treadwell  and  Laura  Butler  Treadwell,  ana  that,  so  far  as 
Elizabeth  L.  Finnegan  knows,  said  Coplip  Yaras,  Hugh 
Reillv,  George  Curtis  Treadwell  and  Laurh  Butler  Tread- 
well  had  nothing  whatever  to  do  with  the  dictation  or  execu¬ 
tion  of  said  will  and  four  codicils. 

“12.  While  the  Attorneys  for  the  above  entitled  parties 
agree  that  if  Elizabeth  L.  Finnegan  testified  she  would 
testify  as  above  set  forth,  said  stipulation  is  not  to  be  under¬ 
stood  as  a  waiver  of  the  Defendant’s  righj  to  object  upon 
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the  trial  to  the  introduction  of  the  above  testimony  or  any 
part  thereof  upon  anv  legal  ground. 

CHARLES  DECKERMAN  WILLIAMS, 

Attorney  for  Plaintiffs . 

JOHN  W.  FIHELLY, 

Attorney  for  Defendant . 

Dated  December  5th,  1931.’ * 

Thereupon  the  plaintiffs  and  defendants  rested. 

(During  the  noon  recess  of  the  session  of  December  22, 
1931,  before  the  Court  made  his  final  rulings,  counsel  for 
plaintiffs  attended  the  Court  in  chambers,  showed  to  the 
Court  the  report  of  Empire  State  Cattle  Co.  v.  Atchison , 
Topeka  £  Sania  Fe  Ry .  Co.,  210  U.  S.  1,  and  stated  to  the 
Court  that  he  understood  from  that  case  that  the  plaintiff 
had  the  right  to  make  a  motion  for  a  directed  verdict  and 
yet  have  the  case  submitted  to  the  jury  in  the  event  the 
Court  held  that  the  evidence  presented  a  substantial  ques¬ 
tion  of  fact  even  though  motions  for  directed  verdicts  were 
made  bv  both  sides,  and  asked  the  Court  if  he  would  so  rule. 
The  Court  stated  that  he  could  not  advise  counsel  for  plain¬ 
tiffs  on  the  subject.  Counsel  for  defendant  was  not  present 
at  this  interview.) 

501  Thereupon  the  following  took  place : 

“Counsel  for  Defendant:  As  I  understand  it,  subject  to 
the  agreement  which  we  had  this  morning,  the  plaintiff  is 
making  a  motion  fo t  a  directed  verdict.  We  renew  our 
motion  on  the  ground  stated  this  morning.  We  also  renew 
the  exceptions  which  we  have  taken  in  the  case. 

The  Court:  You  each  renew  your  motion  with  the  under¬ 
standing  that  it  is  to  be  disposed  of  by  me? 

Counsel  for  Plaintiffs:  Yes,  your  Honor. 

Now,  as  I  stated  to  your  Honor  with  respect  to  the  ruling 
on  the  directed  verdict,  as  I  understand  the  law,  neither 
side  is — we,  of  course,  I  am  referring  to  our  side — is  not 
required  to  consent  that  the  case  be  withdrawn  until  the 
instructions  have  been  settled  on.  I  so  understand  the  law 
under  the  Empire  State  Cattle  case  that  I  showed  your 
Honor. 
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Now,  I  would  like  to  consider  the  question  of  instructions 
before  coming  to  a  conclusion  on  the  other  ppint  that  your 


Honor  was  referring  to. 

v""/  I 

The  Court :  I  had  supposed  that  you  would  put  the  ques¬ 
tion  up  to  me  to  decide  on  whether  it  should  be  left  to  the 
jury. 


(Counsel  for  plaintiffs  at  that  time  had  a  ket  of  instruc¬ 
tions  ready  to  submit  to  the  Court;  but  understood  from 
the  Court’s  remark  that  the  Court  would  reject  such  in¬ 
structions  and  the  remark  was  so  intended  by  the  Court.) 

Counsel  for  Defendant :  On  that  really  we  have  prepared 
no  instructions.  We  are  satisfied  to  leave  it  to  your  Honor. 


Counsel  for  Plaintiffs:  The  last  thing  yopr  Honor  said 
yesterday  afternoon  was  to  prepare  the  instructions.  Mr. 
Fihelly  refers  to  the  preparation  of  instructions  at  that 


time.  It  never  occurred  to  me  that  vour  Honbr  would  come 

* 

to  the  conclusion - 


The  Court:  If  I  grant  one  or  the  other  mbtion,  I  don’t 
see  why  that  would  not  necessarily  follow.  I  thought  we 
had  a  distinct  understanding,  Mr.  Williams. 

Counsel  for  Plaintiffs :  I  never  realized  that  it  was  even 


suggested  that  there  would  be  findings  of  fact  until  your 
Honor  spoke  to  me  about  twelve-thirty  today. 

The  Court:  I  thought  of  putting  them  in  because  you 
had  been  very  urgent  on  having  them. 

Counsel  for  Plaintiffs :  I  wanted  to  have — j— 

The  Court:  This  is  what  occurred;  I  am  heading  from 
page  909  of  the  record :  ‘  The  Court.  Of  course  that  means 
that  you  both  want  to  argue  the  case  elaborately  to  me,  I 
suppose,  whether  I  grant  the  motion  or  not.  I  have  got  to 
grant  one  or  the  other  of  those  motions.  Mr.  Williams; 
Your  Honor,  I  understand,  has  discretion  to  do  whatever  he 
does :  you  can  grant  one  motion  or  the  other  motion,  or  send 
the  case  to  the  jury.’ 

I  think  that  is  correct.  I  think  that  if  I  am  not  willing  to 
take  the  responsibility,  I  can  send  the  case  to  the  jury,  and 
you  gentlemen  will  have  wasted  at  least  to  soi|ne  extent  the 
last  three  or  four  hours  of  discussion.  I  understood  you 
to  take  the  position  that  if  I  was  willing  to  assume  the 
responsibility,  it  was  my  duty  to  do  so. 

Counsel  for  Plaintiffs:  Your  Honor  expressly  said  that 
whether  your  Honor  granted  the  motion  or  not,  I  under- 
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stood  that  sending  the  case  to  the  jury  was  not  being  waived 
by  proceeding  with  that  argument. 

The  Court :  Whatever  vou  want  me  to  do. 

Counsel  for  Plaintiffs :  Could  we  have  a  brief  recess,  not 
more  than  five  minutes? 

(A  brief  recess  was  taken.) 

Counsel  for  Defendant:  May  we  approach  the  bench? 

The  Court:  Yes. 

(Whereupon  the  following  proceedings  were  had  at  the 
bench,  out  of  the  hearing  of  the  jury:) 

Counsel  for  Plaintiffs:  Your  Honor,  I  renew  the  motion 
for  a  directed  verdict  but  I  reserve  such  rights  as  I  may 
have  under  the  law. 

The  Court:  Very  well. 

Counsel  for  Defendant:  We  make  just  the  plain,  blunt 
motion,  your  Honor. 

The  Court:  You  renew  your  position? 

Counsel  for  Defendant:  Yes. 

The  Court:  I  had  intended  to  direct  them  to  return  a 
verdict,  and  then  give  you  the  findings  of  fact  without  keep¬ 
ing  them  here.  Do  you  prefer  that  I  make  the  findings  of 
fact  first  and  then  direct  a  verdict? 

Counsel  for  Plaintiffs:  I  don’t  know  what  the  procedure 
is.  I  would  like  to  keep  the  jury  together  longer.  I  would 
make  the  findings  first  and  then  direct  the  verdict. 

The  Court:  Very  well.  I  will  give  you  the  opportunity.” 

The  Court  thereupon  made  the  following  findings : 

502  ‘‘At  the  conclusion  of  all  the  testimony  the  plain¬ 
tiffs  moved  for  a  directed  verdict  in  their  behalf. 
Thereupon  the  defendant  moved  for  a  directed  verdict  on 
his  behalf.  I  have  heard  thorough  arguments  from  counsel 
on  both  sides,  and  now  grant  the  motion  of  the  defendant 
and  deny  the  motion  of  the  plaintiffs.  The  jury  will  be 
instructed  to  find  a  verdict  for  the  defendant. 

I  think  it  is  only  reasonable  that  I  should  state  my  rea¬ 
sons  and  include  therein  special  findings  of  fact,  except 
that  in  the  fourth  finding  I  have  also  included  a  conclusion 
of  law. 

1.  I  find  that  all  possible  precautions  necessary  for  the 
preservation  and  safety  of  the  documents  bequeathed  by 
Mrs.  Thacher  in  the  fifth  paragraph  of  her  will  to  the 
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United  States  have  been  applied  and  observed  at  all  times 
by  the  proper  officials  and  representatives  of  the  Govern¬ 
ment  of  the  United  States. 

2.  1  find  that  prior  to  the  6th  day  of  September,  1929,  the 
executors  had  not  assented  to  the  United  States  keeping 
as  its  own  property  the  articles  bequeathed  by  Mrs. 
Thacher  to  the  United  States  in  the  fifth  paragraph  of  her 
will,  upon  which  date  the  executors  in  writing  demanded 
the  return  of  the  said  articles  on  the  ground  that  the  con¬ 
ditions  of  Mrs.  Thacher ’s  will  had  been  breached. 

I  find  that  title  to  the  articles  so  bequeathed  to  the  United 
States  did  not  finally  pass  to  the  United  States  until  Sep¬ 
tember  6,  1929;  and  that  the  defendant,  Herbert  Putnam, 
did  not  understand  or  believe  that  complete  title  to  the  said 
articles  had  passed  to  the  United  Stages  before  that 
503  date ;  and  that  such  understanding  oil  his  part  was 
reasonable. 

3.  I  find  that  the  time  within  which  the  United  States 
was  required  to  perform  the  first  and  second  conditions  of 
the  fifth  paragraph  of  Mrs.  Thacher ’s  will  did  not  begin 
to  run  until  September  6,  1929. 

4.  I  find  that  at  the  time  of  the  death  of  Mis.  Thacher  the 
property  then  on  deposit  in  the  Library  consisted  of  five 
groups.  One  of  the  groups,  a  group  of  Cplumbus  relics, 
plainly  was  not  bequeathed  by  her  will.  Tl|iere  is  serious 
question  whether  certain  of  the  other  groups,  or  portions 
of  the  other  groups  were  bequeathed  by  her  will  to  the 
United  States,  among  which  may  be  mentioned  the  auto¬ 
graphs  of  the  rulers  of  Sweden. 

At  the  time  of  Mrs.  Thacher ’s  death  the  property  de¬ 
posited  by  her  in  the  Library  of  Congress  was  located  in 
the  following  spots:  The  bulk  of  the  incunabula  and  the 
miscellaneous  items  were  in  the  room  F-3  on  the  second 
floor  of  the  Library,  which  has  been  referred  to  in  evidence 
as  the  Thacher  room  and  as  Dr.  Richardson’s  office;  the 
autographs  and  manuscripts  were  in  the  Manuscript  Divi¬ 
sion  in  a  stack  of  shelves  reserved  for  that  purpose. 
Across  the  corridor  from  the  Thacher  room  is  a  spiral 
stairway  from  which  one  may  enter  the  door  of  the  Manu¬ 
script  Division  on  the  next  or  third  floor  c^f  the  Library; 
this  stairway  is  about  one  hundred  feet  distant  from  the 
stack  in  the  Manuscript  Division;  and  that  the  collection 
in  the  Manuscript  Division  terminated  at  about  the  center 
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of  the  north  curtain  or  side  of  the  Library  building.  That 
is  separated  by  a  thin  grating  from  the  division,  in 
504  which  were  the  books  relating  to  the  French  Revo¬ 
lution. 

The  group  of  the  John  Boyd  Thacher  collection  of  books 
on  the  French  Revolution,  was  in  a  separate  stack  of  shelves 
in  the  last-mentioned  division,  and  about  70  feet  from  the 
shelves  where  the  manuscripts  were. 

A  few  months  after  the  death  of  Mrs.  Thacher  the  rare 
book  room  was  completed  in  the  Library.  Prior  to  that 
time  about  57  of  the  incunabula  had  been  on  exhibition  in 
the  public  exhibition  hall  in  the  Library;  and  about  104  of 
the  incunabula  had  been  with  other  incunabula  in  that  part 
of  the  Library  then  devoted  to  that  purpose  adjoining  the 
law  library.  About  July,  1927,  these  104  volumes  were 
removed  to  the  rare  book  room,  which  was  then  opened 
for  use;  and  about  February,  1929,  those  volumes  on  ex¬ 
hibition  were  also  moved  to  the  rare  book  room.  The 
rooms  here  described  have  been  marked  on  the  exhibits 
showing  the  floor  plans  of  the  Library,  and  I  make  those 
plans  part  of  these  findings.  Otherwise  the  articles  re¬ 
mained  as  thev  were  from  the  time  of  Mrs.  Thacher ’s  death 
until  March,  1930,  when  all  of  the  articles  were  removed  to 

the  John  Bovd  Thacher  room. 

* 

In  my  opinion  upon  these  findings  it  is  a  matter  of  fact 
whether  the  articles  bequeathed  by  Mrs.  Thacher  were  kept 
together  as  an  entire  collection.  As  a  matter  of  law  I  con¬ 
clude  that  they  were  not  kept  together  as  an  entire  col¬ 
lection. 

I 

5.  I  find  that  the  articles  bequeathed  by  Mrs.  Thacher  to 
the  United  States  in  the  fifth  paragraph  of  her  will  at  all 
times  since  her  death  have  been  kept  in  the  Library  of 

Congress  and  have  been  known  and  designated  as 
505  the  John  Boyd  Thacher  collection,  and  have  been 
held  by  the  United  States  under  such  name  and 
designation  in  the  Library  of  Congress  Building. 

6.  I  find  that  at  all  times  since  March,  1930,  the  articles 
mentioned  in  the  preceding  finding  have  been  kept  together 
and  maintained  as  an  entire  collection  in  the  Thacher  room, 
and  have  been  known  and  designated  as  the  collection  of 
John  Boyd  Thacher,  and  held  by  the  United  States  under 
the  name  and  designation  in  the  Library  of  Congress  as 
the  John  Boyd  Thacher  collection. 
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7.  I  find  that  until  September  6,  1929,  the  fifth  paragraph 
of  the  will  of  Mrs.  Thacher  did  not  require  that  the  articles 
beqeathed  to  the  United  States  thereby  should  be  kept  to¬ 
gether  as  an  entire  collection,  and  did  not  require  that  the 
catalogue  therein  mentioned  should  be  begun  or  prepared 
or  published. 

8.  The  catalogue  published  by  the  Library  of  Congress 
in  1915  of  the  incunabula  was  a  satisfactory  catalogue  of 
that  part  of  the  articles  bequeathed  to  the  United  States  by 
the  fifth  paragraph  of  Mrs.  Thacher ’s  will. 

9.  The  time  between  the  death  of  Mrs.  Thacher  and  Sep¬ 
tember  6,  1929,  was  not  a  reasonable  time  within  which  to 
properly  publish  a  satisfactory  catalogue  of  the  other 
articles  bequeathed  by  Mrs.  Thacher  to  the  United  States. 

10.  About  October  24,  1929,  the  defendant  transmitted  to 
the  attorney  for  the  executors  a  plan  of  the  catalogue  of  the 
autographs  and  documents  relating  to  the  French  Revolu¬ 
tion,  and  requested  approval  thereof  by  the  executors.  The 

executors  refused  to  approve  or  disapprove  said 
506  plan,  and  contented  themselves  with  seating  that  the 
property  had  reverted  to  them  on  September  6, 1929. 

11.  On  September  9,  1930  defendant  transmitted  to  the 
attorney  for  the  executors  of  the  will  of  Mrs.  Thacher  (who 
was  also  attornev  for  the  residuarv  legatee  Colonel  Tread- 

*  »  o  p 

well)  specimen  pages  of  the  catalogue  of  the  books  on  the 
French  Revolution  and  of  the  autographs  oij  the  European 
rulers  and  celebrities,  and  stated  that  the  preparation  of 
said  catalogue  had  been  completed,  and  that  copy  was 
ready  to  go  to  the  printing  office;  also  stated  that  in  the 
absence  of  any  suggestions  from  the  executors  for  the 
modification  of  the  said  specimen  pages  of  the  catalogue 
said  catalogue  would  be  printed.  Neither  tl|e  attorney  for 
the  executors  nor  the  executors  themselves  replied  in  any 
way  to  said  letter. 

12.  Between  October,  1929,  and  some  time  in  1931  two 
additional  volumes  of  the  catalogue  were  prepared  by  the 
officials  and  employees  of  the  Library  of  Congress;  and 
were  published  in  1931.  The  executors  refused  to  give  an 
approval  of  those  catalogues  before  they  were  published, 
and  up  to  the  time  of  the  trial  had  not  expressed  disap-  . 
proval  of  said  catalogues,  nor  stated  that  they  were  not 
satisfactorv. 

I  think  that  about  covers  the  facts.  The  lurv  are  there- 
fore  directed  to  return  a  verdict  for  the  defendant. 
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507  Thereupon  the  following  proceedings  took  place: 

“ Counsel  for  Plaintiffs:  I  want  to  except  to  those  find¬ 
ings  except  the  one  finding  which  was  in  our  favor.  I  have 
forgotten  the  number  of  it. 

The  Court:  Number  four. 

Counsel  for  Plaintiffs:  I  except  to  findings  1,  2,  3,  5,  6, 
7,  8,  9,  10  and  11. 

I  move  to  set  aside  the  findings  as  against  the  weight  of 
the  evidence  and  against  the  law. 

The  Court:  There  was  a  twelfth  finding  also. 

Counsel  for  Plaintiffs:  I  except  to  the  12th  finding  also. 

The  Court:  Do  you  want  to  say  anything  further,  Mr. 
Fihellv  ? 

Counsel  for  Defendant:  Nothing  further.  The  findings 
are  perfectly  satisfactory. 

The  Court:  I  will  overrule  your  motion,  Mr.  Williams, 
and  give  you  an  exception. 

Counsel  for  Plaintiffs:  I  also  want  to  insist  upon  such 
rights  as  I  have  to  go  to  the  jury  under  the  circumstances 
and  under  the  case  which  I  referred  vour  Honor  to — the 
Empire  State  Cattle  case — ;  and  I  take  exception  to  the 
withdrawal  of  the  case  from  the  jury,  relying  on  my  rights 
under  the  law  which  I  made  at  the  bench  just  a  few  minutes 
ago. 

The  Court :  Do  you  want  to  say  anything  more  ? 

Counsel  for  Plaintiffs :  No. 

The  Court:  Do  you  want  to  offer  anything  else? 

Counsel  for  Plaintiffs:  No.  I  just  want  to  state  my 
.rights  and  my  motion. 

The  Court:  I  want,  of  course,  for  you  to  have  every 
right  that  the  law  gives  you.  I  am  just  deciding  this  the 
best  I  can.  The  Appellate  Court  will  correct  any  error 
that  I  have  made. 

I  think  upon  the  findings  of  fact  which  I  have  made  that 
it  would  be  my  duty  to  direct  a  verdict  for  the  defendant 
even  if  you  had  not  made  your  motion. 

Counsel  for  Plaintiffs:  May  I  have  your  ruling  on  the 
record  then  that  you  direct  a  verdict  for  the  defendant 
irrespective  of  my  motion  for  a  direction  of  the  verdict  for 
the  plaintiffs,  if  I  correctly  understand  your  Honor? 

The  Court.  No.  I  have  made  my  rulings  as  they  are. 
But  I  am  stating  that  as  my  belief — that  I  think  I  should 
have  been  compelled  to  do  that  even  had  you  not  made 
your  motion. 
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But  now  I  deny  your  last  motion,  and  direct  the  jury  to 
bring  in  a  verdict ;  and  you  have  your  exceptiojn. 

Counsel  for  Plaintiffs:  Is  your  Honor  ruling  that  there 
is  no  evidence  to  go  to  the  jury  on  the  question  of  assent? 

The  Court :  I  think  I  would  be  compelled  to  set  aside  any 
verdict  if  one  should  be  brought  in  for  the  plaintiffs  on 
that  ground;  and  I  think  that  is  equivalent  to  saying  ‘Yes’ 
to  your  question. 

Counsel  for  Plaintiffs :  I  except  to  such  finding  and  such 
action  as  your  Honor  has  taken  upon  that  understanding. 

The  Court:  All  right.”  ! 

Thereupon  the  following  ensued: 

The  Clerk:  “Gentlemen  of  the  Jury,  pursuant  to  the 
direction  of  the  Court  your  verdict  in  this  case  is  that  you 
find  in  favor  of  the  defendant;  and  that  is  ycfur  verdict  so 
say  you  each  and  all?” 

The  jury  thereupon  returned  a  verdict  in  favor  of  the 
defendant. 

The  foregoing  is  the  substance  of  all  the  testimony  and 
proceedings  bearing  upon  the  exceptions  herein  reserved 
on  behalf  of  plaintiffs. 

For  as  much  as  it  appears  that  all  exhibits  offered  and 
received  in  evidence  in  this  case  are  set  forllh  typewritten 
in  the  Bill  of  Exceptions  except  certain  exhibits,  therein 
and  in  the  Appendices  to  the  Bill  of  Exceptions  indicated 
as  to  which  it  was  impractical  to  reproduce  but  which 
508  are  incorporated  by  reference  and  n<j>ted  in  memo- 


of  Exceptions 
12,  13,  14,  16, 


randa  in  the  Appendices  to  the  Bill 
same  being  exhibits  nos.  PI.  2,  3,  4,  5,  6,  11,  j 
17,  18,  19,  20,  24,  27,  28,  29,  30,  31,  34,  35,  |36,  37,  42,  44, 
49,  53,  54  and  Def.  6,  7,  11,  12,  13,  14,  19,  127,  30,  31,  32, 
33,  34,  36,  38,  39,  40,  48,  49,  50,  51,  it  is  stipulated  by  counsel 
and  certified  and  ordered  by  this  court : 

1)  That  said  photostatic  copies  are  true  copies  of  the 
original  exhibits  nos.  PI.  12,  13,  14,  28,  29, j  30,  31,  37,  44 
and  Def.  6,  7, 11, 13,  38,  39,  40,  48,  49,  50,  51. 

2)  That  said  memoranda  truly  describe  t}ie  original  ex¬ 
hibits  nos.  PI.  2,  3,  4,  5,  6,  11,  16,  17,  18,  19j  20,  24,  27,  34, 


32,  33,  34,  36. 
herebv  incor- 


35,  36,  42,  49,  53  and  Def.  12,  14,  27,  30,  31 

3)  That  all  original  exhibits  herein  are 
porated  in  and  made  a  part  of  this  bill  of  exceptions. 

And  for  as  much  as  it  further  appears  that  it  is  neces¬ 
sary  and  proper  that  either  party  herein,  hpon  any  argu- 
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ment  in  connection  with  the  proceedings  to  review  the 
judgment  herein,  or  any  part  hereof,  either  in  the  Court 
of  Appeals  of  the  District  of  Columbia  or  in  the  United 
States  Supreme  Court,  should  have  leave  to  refer  to  and 
use  upon  such  arguments  the  original  of  such  exhibits,  it 
is  hereby  ordered  by  the  Court  that  said  original  exhibits 
may  be  produced  upon  any  argument  as  aforesaid,  and  that 
either  party  or  the  court  may  refer  to  said  original  ex¬ 
hibits  or  use  same  or  the  same  may  be  handed  up  upon  such 
argument. 

And  thereupon,  and  as  all  of  said  exceptions  were 

509  dulv  noted  and  allowed  as  aforesaid  and  dulv  en- 

*  * 

tered  upon  the  minutes  of  the  court,  before  the  jury 
returned  its  verdict  pursuant  to  the  direction  of  the  Court, 
and  because  the  matters  and  things  hereinbefore  recited 
are  not  matters  of  record,  in  order  to  make  the  same  a  part 
of  the  record  herein,  which  is  hereby  ordered,  so  that  the 
plaintiffs,  may  have  their  case  reviewed  on  appeal,  the 
plaintiffs,  by  their  attorneys,  move  the  court  to  sign 

510  and  seal  this,  their  bill  of  exceptions,  to  have  the 
same  force  and  effect  as  if  each  and  everv  one  of 

said  exceptions  had  been  separately  signed  and  sealed 
which  motion  is  granted  by  the  court;  and  thereupon  the 
plaintiffs  tender  this,  their  bill  of  exceptions,  and  request 
the  court  to  sign  and  seal  the  same  which  is  accordingly 
done,  now  for  then,  this  20th  day  of  June  1932. 

JESSE  C.  ADKINS, 

Justice. 

Approved. 

C.  DICKERMAN  WILLIAMS, 

RICHARD  H.  WILMER, 

DOUGLAS  L.  HATCH, 

Attorneys  for  Plaintiffs. 

LEO  A.  ROVER, 

U.  S.  Attorney ,  D.  C.; 

JOHN  W.  FIHELLY, 

Asst.  U.  S.  Atty.,  D.  C .; 

JN.  J.  WILSON, 

Asst.  U .  S.  Atty ,  D.  C .; 

Attorneys  for  Defendant. 


TH*  LIWIANV  O*  CO  NOR  KM 


K4 


DOCUMCNT& 

L* 


C  AH  D  VTOftACC 


CARD  DIVISION 


'***’*■  31***  ^ ^  ^ 


MINTS 


READING  RM 
PRINTS 


wrvivihrr* 


MOP  f  h  iT*(n 


RCaOinC  ROOM 


Sm  OTh  *>Taci 


N  W  «  OwP  > 


w  »  Ou»T 


G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTN 


M. 


381 


A 

511  Appendix  A. 

Plaintiff’s  Exhibit  2  (see  Bill  of  Exceptions,  p.  2)  is  in 
evidence.  It  is  the  Last  Will  and  Testament  of  Emma 
Treadwell  Thacher,  Dated  January  29th,  1925. 

512  Appendix  B. 

Plaintiff’s  Exhibits  3,  4,  5  and  6  (see  Bill  of  Exceptions, 
p.  4)  are  in  evidence  and  are  hereby  incorporated  by  refer¬ 
ence  in  this  Bill  of  Exceptions.  They  are  inventory  lists  of 
“The  John  Boyd  Thacher  Collection  in  the  Library  of  Con¬ 
gress”  as  follows: 

Plaintiff’s  Exhibit  3 :  Group  A.  Deposited  in  the  Library 
of  Congress  in  April  1910. 

Plaintiff’s  Exhibit  4:  Group  D.  Deposited  in  the  Library 
of  Congress  in  January  1915. 

Plaintiff’s  Exhibit  5:  Group  E,  Section  I.  Deposited  in 
the  Library  of  Congress  in  February  1921. 

Plaintiff’s  Exhibit  6:  Group  E,  Section  II.  Deposited 
in  the  Library  of  Congress  in  February,  1921. 

513  Appendix  C. 

Plaintiff’s  Exhibit  11  (see  Bill  of  Exceptions,  p.  78)  is 
in  evidence  and  is  hereby  incorporated  by  reference  as  part 
of  this  Bill  of  Exceptions.  It  is  a  Pamphlet  entitled  The 
Library  of  Congress  and  Its  Activities. 

514  Appendix  D. 

Plaintiff’s  Exhibit  12  (see  Bill  of  Exceptions,  p.  78),  is 
in  evidence.  It  is  a  photograph  of  the  Library  of  Congress 
Building. 

(Here  follow  Plaintiff’s  Exhibit  12,  side  folio  514-a.) 

515  Appendix  E. 

Plaintiff’s  Exhibits  13  and  14  (see  Bill  of  Exceptions, 
p.  80)  are  in  evidence.  They  are  floor  plans;  of  the  first 
and  second  floors  of  the  Library  of  Congress  Building. 
Photostatic  copies  thereof  together  with  a  copy  of  Plain¬ 
tiff’s  Exhibit  10  marked  by  Ashley  are  herein  set  out: 

(Here  follow  Plaintiff’s  Exhibits  13  and  14,  side  folios 

516  and  517.) 
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518  Appendix  F. 

The  preface  to  “Catalogue  of  the  John  Boyd  Thacher 
Collection  of  Incunabula  (1915)”  (see  Bill  of  Exceptions, 
p.  94),  compiled  by  Fred  W.  Ashley,  contains  the  following 
as  its  last  paragraph : 

“The  preparation  of  the  list  has  been  extra-official,  an 
evening  avocation  beyond  the  day’s  full  round.  It  is  the 
compiler’s  sole  regret  that  a  task  so  worthy  has  found  no 
worthier  hand  to  do  it.  He  has  no  illusions  of  the  possible 
perfection  of  the  work.  Errors  will  jump  at  him  as  he 
opens  the  first  copy  from  the  press;  others  less  (or  more) 
egregious  will  be  carefully  pointed  out  to  him  later.  But 
for  all  its  shortcomings  however  great  there  is  the  com¬ 
pensating  assurance  that  in  the  practical  administration 
of  the  Thacher  Collection  the  list  will  have  its  use.” 

519  Location  of  Thacher  Material  September  16, 1929. 

(The  “groups”  mentioned  are  those  listed  in  the  Inven¬ 
tory  furnished  in  1927  to  Mr.  Coplin  Yaras,  attorney  for  the 
Executors  of  Mrs.  Thacher ’s  Will.) 

Printed  books : 

Incunabula  (Group  A) : 

121  (a)  Most  of  the  Fifteenth  Century  material  is 

shelved  in  Dr.  Richardson’s  office, — all  ex¬ 
cepting 

122  (b)  161  of  the  works  which  are  shelved  in  Com¬ 

partment  14,  Rare  Book  Room. 

Books  about  Columbus,  early  American  voyages,'  early 
Mexicana,  Ptolemies  (Group  A) : 

123  (a)  All  this  material  is  in  Dr.  Richardson’s 

office. 

Bibliographic  apparatus  (Group  A) : 

124  (a)  In  the  Rare  Book  Room. 

French  Revolution  (Group  E,  Section  I) : 

125  (a)  Case  No.  20,  North  Curtain. 

Exposition  internationale  de  Chicago  en  1893. 

126  (a)  Rapports.  35  vols.  (unbound).  (Group 

B.)  In  Dr.  Richardson’s  office. 
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Autographs  and  documents : 

Relating  to  the  French  Revolution  (Group  E,  Section 
II): 

127  (a)  The  bulk  of  this  material  is  i|n  Safe  12, 

Manuscripts  Division,  in  filing  ^ases  made 
(in  1924)  for  this  particular  niaterial. 

128  (b)  Some  47  of  the  documents  and  22  portraits 

are  on  exhibition  in  Case  4  (North  side) 
and  the  adjoining  (unnumbered)  case, — 
West  North  Curtain  (Second  Ifloor). 
Royalties  and  other  personages  (Group  D) : 

129  (a)  In  Safe  12,  Manuscripts  Division. 

130  (b)  Some  26  of  the  documents  are  oh  exhibition 

in  the  North  face  of  Case  6,  West  North 
Curtain  (Second  Floor). 

131  (c)  Some  few  pieces  are  in  Safe  2,  ^lanuscripts 

Division  (Pavilion  Room). 

Miscellanea : 

132  Fragment  of  the  ashes  of  Columbus  (Group  C): 

On  exhibition,  N.  E.  corner,  West  Main  Hall,  Sec¬ 
ond  Floor. 

133  Medals  (8)  (Group  C) : 

(a)  In  the  safe  in  the  Librarian’s  office. 

134  Album  of  postcards  relating  to  the  Frehch  Revolu¬ 

tion  (Group  F) : 

(a)  Safe  12,  Manuscripts  Division. 

See  marked  floor  plans,  first  floor,  second  flo(}r. 

Feb.  6, 1932. 

I 

520  Appendix  G. 

Plaintiff’s  Exhibits  16,  17,  18,  19  and  20  (seej  Bill  of  Ex¬ 
ceptions,  p.  96)  are  in  evidence  and  are  hereby  incorporated 
by  reference  as  part  of  this  Bill  of  Exception^.  They  are 
card  catalogues  as  follows : 

Plaintiff’s  Exhibit  10:  Card  Catalogue  of  French  Revolu¬ 
tionary  Autographs  A-K. 

Plaintiff’s  Exhibit  17 :  Card  Catalogue  of  French  Revolu¬ 
tionary  Autographs  L-Z.  j 

Plaintiff’s  Exhibit  18:  Card  Catalogue  European  Rulers. 
Plaintiff’s  Exhibit  19:  Card  Catalogue  Miscellaneous. 
Plaintiff’s  Exhibit  20:  Card  Catalogue  15th  Century 
Books. 
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521  Appendix  H. 

Defendant’s  Exhibits  6  and  7  (see  Bill  of  Exceptions,  p. 
101)  are  in  evidence.  They  are  photographs  of  Exhibit  of 
French  Autographs.  (Photostatic  copies  thereof  are  here¬ 
in  set  out.) 

(Here  follow  Defendant’s  Exhibits  6  and  7,  side  folios  522 

and  523.) 

524  Appendix  I. 

Defendant’s  Exhibit  13  (see  Bill  of  Exceptions,  p.  103)  is 
in  evidence.  It  is  a  Photograph  of  one  side  of  Compartment 
14  of  the  Rare  Book  Room.  (A  photostatic  copy  thereof  is 
herein  set  out.) 

(Here  follows  Defendant’s  Exhibit  13,  side  folio  525.) 

526  Appendix  J. 

Defendant’s  Exhibit  12  (see  Bill  of  Exceptions,  p.  103)  is 
in  evidence.  It  is  hereby  incorporated  by  reference  as  part 
of  this  bill  of  exceptions.  It  is  a  portfolio  for  manuscripts 
used  in  connection  with  the  Thacher  Collection. 

527  Appendix  K. 

Defendant’s  Exhibit  14  (see  Bill  of  Exceptions,  p.  105)  is 

in  evidence.  It  is  hereby  incorporated  by  reference  as  part 
of  this  Bill  of  Exceptions.  It  is  a  book  from  the  Thacher 
Collection:  Caxton,  Gower’s  Confessio  Amantis. 

528  Appendix  L. 

Defendant’s  Exhibit  27  (see  Bill  of  Exceptions,  p.  112)  is 

in  evidence.  It  is  hereby  incorporated  by  reference  in  this 
Bill  of  Exceptions.  It  is  a  book,  Census  of  15th  Century 
Books  owned  in  America. 

529  Appendix  M. 

Defendant’s  Exhibit  19  (see  Bill  of  Exceptions,  p.  307) 
is  in  evidence.  It  is  hereby  incorporated  by  reference  as 
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part  of  this  Bill  of  Exceptions.  It  is  a  book,  Volume  1  of 
Thacher  Catalogue,  the  catalogue  of  Incunabula  (1915). 

530  Appendix  N. 


Defendant’s  Exhibits  30,  31,  32,  33  and  34  (see  Bill  of 
Exceptions,  p.  122)  are  in  evidence.  They  are  hereby  incor¬ 
porated  by  reference  as  part  of  this  Bill  of  Exceptions. 
They  are  strips  for  designation  of  Exhibits  of  Thacher 
Collection. 

531  Appendix  0. 

Plaintiff’s  Exhibit  24  (see  Bill  of  Exceptions,  p.  142)  is 
in  evidence.  It  is  hereby  incorporated  by  reference  as  part 
of  this  Bill  of  Exceptions.  It  is  a  book,  Annual  Report 
of  Library  of  Congress,  1927. 

532  Appendix  P. 

Plaintiff’s  Exhibit  27  (see  Bill  of  Exceptions,  p.  179)  is 
in  evidence.  It  is  a  card  catalogue.  It  is  hereby  incorpo¬ 
rated  by  reference  as  part  of  this  bills  of  exception. 


533  Appendix  Q. 

Defendant’s  Exhibit  11  (see  Bill  of  Exceptions;,  p.  102)  is 
in  evidence.  It  is  a  photograph  of  Collection  of  Auto¬ 
graphs  French  Revolution  and  European  Celebrities.  (A 
photostatic  copy  thereof  is  herein  set  out:) 

(Here  follows  Defendant’s  Exhibit  11,  side  fdlio  534.) 
535  Appendix  R. 


Plaintiff’s  Exhibits  28  and  29  (see  Bill  of  Exceptions,  p. 
206)  are  in  evidence.  They  are  bookplates  as  follows: 

Plaintiff’s  Exhibit  28  are  Bookplates  from  Boston  Public 
Library :  Thomas  Prince  Library  and  Barton  Collection. 

Plaintiff’s  Exhibit  29  are  Bookplates  from  Harvard  Col¬ 
lege  Library,  Yale  Library,  Boston  Public  Library.  Photo¬ 
static  copies  thereof  are  set  out  herein : 


(Here  follow  Plaintiffs’  Exhibits  28  and  29,  sid4  folios  536, 

537,  538,  539,  540,  541,  542.)  r 

25—572 8a 
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543  Appendix  S. 

Plaintiff’s  Exhibits  30  and  31  (see  Bill  of  Exceptions,  p. 
207)  are  in  evidence.  They  are  photographs  showing  signs 
from  Spenser  Collection  (Plaintiff’s  30)  and  Stewart  Col¬ 
lection  (Plaintiff’s  31).  Photostatic  copies  thereof  are 
herein  set  out: 

(Here  follow  Plaintiffs’  Exhibits  30  and  31,  side  folios  544 

and  545.) 

546  Appendix  T. 

Defendant’s  Exhibits  38  and  39  (see  Bill  of  Exceptions, 
p.  307  and  p.  305)  are  in  evidence.  They  are  photographs 
of  the  French  Revolutionary  books.  (Photostatic  copies 
thereof  are  herein  set  out.) 

(Here  follow  Defendant’s  Exhibits  38  and  39,  side  folios 

547  and  548.) 

549  &  550  Appendix  U. 

Defendant’s  Exhibit  36  (see  Bill  of  Exceptions,  p.  308) 
is  in  evidence.  It  is  hereby  incorporated  by  reference  as 
part  of  this  Bill  of  Exceptions.  It  is  a  book,  Yol.  II  of  the 
Catalogue  of  the  Thacher  Collection. 

551  Appendix  W. 

Plaintiff’s  Exhibits  34,  35  and  36  (see  Bill  of  Exceptions, 
p.  312)  are  in  evidence.  They  are  books  from  the  Thacher 
Collection.  Plaintiff’s  Exhibits  34  and  35  are  books  with¬ 
out  any  book-plates;  plaintiff’s  exhibit  36  are  books  bear¬ 
ing  the  “Bienfou”  bookplate  and  not  the  Thacher  book¬ 
plate.  They  are  hereby  incorporated  by  reference  in  this 
bill  of  exception. 

552  Appendix  X. 

Defendant’s  Exhibit  27  (erroneously  so  marked  instead 
of  37)  (see  Bill  of  Exceptions,  p.  321)  is  in  evidence.  It  is 
a  book,  volume  III  of  the  catalogue  of  the  Thacher  Col¬ 
lection  prepared  by  Prof.  Bourne.  It  is  hereby  incorpo¬ 
rated  by  reference  as  a  part  of  this  bill  of  exceptions. 
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553  Appendix  Y. 

Defendant’s  Exhibit  40  (see  Bill  of  Exceptions,  p.  338) 
is  in  evidence.  It  is  a  photograph  showing  the  Widener 
Library. 

554  Appendix  Z. 

Plaintiffs’  Exhibit  42  (see  Bill  of  Exceptions,  p.  376)  is 
in  evidence.  It  is  the  affidavit  in  support  of  Suggestion 
and  Motion  as  to  Jurisdiction,  a  copy  of  which  is  herein 
set  out. 

555  Appendix  AA. 

Plaintiffs’  Exhibit  49  (see  Bill  of  Exceptions,  p.  391)  is 
not  in  evidence.  It  is  a  certified  copy  of  Petition  for  Leave 
to  Intervene  and  Bill  of  Intervener  in  State  of  Vermont  v. 
Bankers  Trust  Co.  et  al.,  to  the  Court  of  Chancery  in 
County  of  Washington,  State  of  Vermont.  Photostatic 
copies  of  pages  thereof  (showing  the  capacity  in  which 
Putnam  was  acting),  page  19  (showing  that  the  nature  of 
that  proceeding  was  similar  to  the  nature  of  the  proceed¬ 
ing  in  the  case  at  bar  and  that  Putnam  was  seeking  relief 
there  similar  to  the  relief  sought  by  plaintiff^  in  the  case  at 
bar),  and  the  certificate  thereunto  attached  are  herein  set 
out. 

556  State  of  Vermont, 

Washington  County ,  ss: 

State  of  Vermont 
v. 

Bankers  Trust  Company  et  alj 
Petition  for  Leave  to  Intervene  and  Bill  of  Intervenor. 

To  the  Court  of  Chancery  in  said  County  of  Washington: 

The  United  States  of  America,  the  Library  of  Congress 
Trust  Fund  Board,  hereinafter  more  fully  described,  and 
Andrew  W.  Mellon,  Simeon  D.  Fess,  John  Barton  Payne, 
Agnes  E.  Meyer,  and  Herbert  Putnam,  individually,  and  as 
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trustees,  and  as  the  members  of  and  constituting  the  said 
Library  of  Congress  Trust  Fund  Board,  ask  leave  to  inter¬ 
vene  in  the  above  entitled  cause  and  to  file  this,  their  joint 
and  several  petition  and  bill  of  intervenor,  for  reasons 
which  are  hereinafter  set  forth  consecutively,  and  there¬ 
upon  declare : 

I.  That  the  said  United  States  of  America  is  a  sovereign 
corporation  and  is  named  as  donee  and  beneficiary  in  cer¬ 
tain  of  the  instruments  which  the  court  is  called  upon  to 
consider  (to  wit,  the  instruments  set  forth  as  Exhibits  I  and 
K  at  pages  58  and  62  of  the  original  bill  of  the  State  of 
Vermont),  and  is  the  ultimate  beneficiary  under  another  of 
the  said  instruments  (to  wit,  the  Supplemental  Indenture 
set  forth  as  an  exhibit  at  page  63  of  the  said  original  bill  of 
the  State  of  Vermont). 

557  19 

fact,  limited  the  number  of  its  students  and  provided 
preferential  admission  for  native-born  Vermont  students, 
and  has  not  the  power  to  do  so. 

(/)  And  it  is  further  alleged  in  the  said  paragraph  num¬ 
bered  twentieth  of  th6  original  bill  of  the  State  of  Ver¬ 
mont: 

“And  the  plaintiff  alleges  that  the  Trustees  of  the  Uni¬ 
versity  of  Vermont  attempted  to  comply  with  the  require¬ 
ments  of  the  Seventh  and  Twelfth  Articles  of  said  Supple¬ 
mental  Indenture  by  said  resolutions,  and  that  the  condi¬ 
tions  and  requirements  named  in  said  Seventh  and  Twelfth 
Articles  have  been  substantially  performed  and  complied 
with  by  the  regulations  enacted  in  said  resolutions  of  both 
the  Trustees  of  the  University  of  Vermont  and  the  Trustees 
of  the  University  of  Vermont  and  State  Agricultural  Col¬ 
lege,  and  that  the  University  of  Vermont  Trust  referred  to 
in  said  Seventh  Article  should  have  been  created  and  that 
the  residu-m  or  balance  of  all  the  funds,  under  Article 
Twelfth,  should  be  paid  to  the  Trustees  of  the  University 
of  Vermont;  whereas  said  Bankers  Trust  Company  has  ex¬ 
pressed  doubt  as  to  the  rights  of  said  University  of  Ver¬ 
mont  and  has  not  established  the  University  of  Vermont 
Trust  or  paid  said  funds.” 

The  intervenors  deny  all  the  allegations  thus  set  forth,  and 
declare  that  by  no  act,  deed,  or  resolution  has  the  Univer- 
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sity  of  Vermont  become  entitled  to  the  said  funds  and 
securities  which,  under  the  said  Supplemental  Indenture, 
are  given  to  the  Library  of  Congress  Trust  Fund  Board  as 
alternative  beneficiary  or  otherwise. 

XX.  The  intervenors  deny  that  the  Indenture  of  August 
12,  1919,  appearing  as  Exhibit  A  on  page  thirty-one  of  the 
original  bill  of  the  State  of  Vermont  has  any  force  or  effect 
in  the  premises,  and  declare  that  the  said  Indenture  is 
superseded  by  the  Supplemental  Indenture  of  March  5, 
1928,  appearing  on  page  sixty-three  of  the  original  bill  of 
the  State  of  Vermont. 

558  State  of  Vermont, 

Washington  County,  ss: 

I,  Joseph  G.  Frattini,  Clerk  of  the  Court  of  Chancery 
within  and  for  the  County  of  Washington,  which  Court  is  a 
Court  of  record  having  a  seal  as  hereto  affixed,  do  hereby 
certify  the  foregoing  to  be  a  true  and  complete  copy  of  the 
original  petition  for  leave  to  Intervene  and  Bill  of  Inter- 
venor  in  a  cause  entitled  State  of  Vermont  v.  Bankers  Trust 
Company,  et  al.,  now  pending  in  said  Court  of  Chancery, 
said  copy  having  been  by  me  this  day  duly  examined  and 
compared  with  the  original  now  remaining  on  file  in  my 
office. 

In  Witness  Whereof,  I  have  hereto  set  my  hand  and  affixed 
the  seal  of  the  Court  of  Chancery  within  and  for  the  County 
of  Washington,  at  Montpelier,  in  the  county  of  Washington 
and  State  of  Vermont,  this  9th  day  of  December,  A.  D.  1931. 
[seal.]  JOSEPH  G.  FRATTINI, 

j  Clerk . 

559  Appendix  AB. 

Defendant’s  Exhibits  48,  49,  50  and  51  (See  Bill  of  Ex¬ 
ceptions  pp.  422)  are  in  evidence.  They  are  page  proofs  of 
a  proposed  catalogue. 

560  The  Salons  of  the  Old  Regime  and  the  Revolution. 

Genlis,  Stephanie  Felicite  de  Crest  de  Saint-Aubin,  Com- 
tesse  de  (1746-1830),  wife  of  the  Marquis  de  Sillery,  en- 
charged  with  the  education  of  the  children  of  the  Duke  of 
Orleans  and  of  the  Duke  of  Chartres  [Louis  Philippe], 
emigrated  in  1793,  returned  after  the  coup  d’etat  of  Bru- 
maire. 
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a.  1.  $.  Paris,  June  27,  1787,  to  W.  Hayley,  with  literary 
comment,  mentions  that  Lord  Chesterfield  attached  too 
much  value  to  French  manners.  She  is  annoyed  by  so 
many  letters  that  she  has  ordered  the  post  to  throw  away 
those  addressed  directly  to  her.  She  should  be  addressed 
Marquis  Ducrest,  Chevalier  de  S.  a.  S.  M.  le  Due 
d ’Orleans,  within  which  another  letter  addressed  to  her. 

Lespinasse,  Julie  de  (1732-1776),  friend  of  D’Alembert,  au¬ 
thor  of  Lettres  (1809),  displaying  her  passion  for  the  Mar¬ 
quis  de  Mora  and  the  Count  de  Guibert. 

p.  s.  Signature  on  the  margin  of  excerpts  from  a  poem 
and  sayings. 

Necker,  Suzanne  Curchod,  Madame  (1739-1794),  wife  of 
Jacques  Necker,  banker  and  minister. 

a.  1.  s.  Paris,  Nov.  25, 1788,  to  M.  Godard,  thanking  him 
for  a  Memoir e.  ‘  ‘  One  is  willing  to  remain  in  a  world  where 
there  is  still  misfortune  to  be  relieved  and  eloquent 
men  to  espouse  its  cause.” 

Note. — Probably  Memoir e  pour  Pierre  Brisset,  appel¬ 
ant  d’une  sentence  de  la  Senechaussee  de  Saint-Maxent, 
contre  Pierre  Simmonet  et  autres.  Mariage  d’un  protest- 
ant  attaque  par  des  cdllateraux,  by  Jacques  Godard,  Paris, 
1788. 

Roland,  Manon  Jeanne  Phlipon  (1754 — Nov.  8,  1793  g .). 
Egeria  of  the  Girondins,  wife  of  the  Minister  of  the  In¬ 
terior. 

p.  s.  A  receipt,  Sept.  1,  an  I  [1792]. 

a .  1.  s .  Paris,  Dec.  25,  an  I,  to  General  Servan.  Trial  of 
Louis  XVI  to  open  on  following  day,  rumors  of  a  massa¬ 
cre,  which  might  include  deputies  and  Minister  of  Interior. 
Has  sent  daughter  to  country.  Libels  against  herself  not 
less  fierce  than  against  Antoinette.  Attributes  attacks  to 
the  wretch  Danton,  the  hypocrite  Fabre,  and  the  howler 
Marat.  Threatened  with  the  fate  of  Lamballe.  Awaits 
death  with  firmness. 

Stael-Holstein,  Anne  Louise  Germaine  Necker,  Baronne  de 
(1766-1817),  daughter  of  Necker,  wife  of  Eric  Magnus, 
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Baron  de  Stael-Holstein,  author,  among  other  writings,  of 
De  V Allemagne  (1813),  because  of  which  she  was  forced 
into  exile  by  Napoleon. 

a.  1.  s.  Coppet,  May  28,  1809,  to  Le  Roy,  Bayard,  and 
Evers,  New  York,  concerning  investments  in  American 
funds. 

Tallien,  Jean  Marie  Ignace  Therezia  de  Fontenay,  later  Prin- 
cesse  de  Chimay  (1773-1835),  won  the  demotion  of  Tallien, 
when  he  was  a  Proconsul  of  the  Terror  at  Bordeaux,  mod¬ 
erated  his  zeal,  imprisoned  in  Paris,  her  appeal  spurred 
Tallien  to  strike  the  decisive  blow  at  the  session  of  9  Ther- 
midor,  an  II  (July  27,  1794),  which  led  to  the  overthrow 
of  Robespierre. 

a .  1.  s.  1819,  to  an  attorney  of  Epernojn  on  business. 

561  Printed  Books . 

Archives  historiques,  artistiques  et  litteraires ;  recueil 
mensuel  de  documents  curieux  et  inedits.  Chronique 
des  archives  et  bibliotheques.  t.  2  (1890-1891).  Paris,  E. 
Charavay  [n.  d.] 

Burke,  Edmund. 

Reflections  on  the  revolution  in  France,  and  on  the  pro¬ 
ceedings  in  certain  societies  in  London  relative  to  that  event. 
In  a  letter  intended  to  have  been  sent  to  a  gentleman  in 
Paris.  .  .  .  The  3d  ed.  London,  J.  Doclsley,  1790. 

With  this  is  bound :  Rights  of  man ;  be^ng  an  answer  to 
Mr.  Burke’s  attack  on  the  French  revolution.  4th  ed.  By 
Thomas  Paine.  London,  1791. 

Cornell  university.  Library.  President  White  library. 

.  .  .  Catalogue  of  the  historical  library  of  Andrew  Dick¬ 
son  White,  first  president  of  Cornell  university.  II,  The 
French  revolution.  Ithaca,  N.  Y.,  The  "(Jniversity  press, 
1894. 

France. 

Reimpression  de  l’ancien  Moniteur,  seule  histoire  au- 
thentique  et  inalteree  de  la  revolution  fr^n^aise  depuis  la 
reunion  des  Etats-generaux  jusqu’au  Coijsulat  (mai  1789- 
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novembre  1799)  avec  des  notes  explicatives  .  .  .  Paris, 
Plon  freres,  1847. 

France.  Controle  general  des  finances . 

Compte  rendu  au  roi,  par  M.  Necker,  direct eur  general 
des  finances.  Au  mois  de  janvier  1781.  Imprime  par  ordre 
de  Sa  Majeste.  Paris,  Imprimerie  du  cabinet  du  roi,  1781. 
Gosselin,  Louis  Leon  Theodore. 

Paris  revolutionnaire.  Vieilles  maisons,  vieux  papiers, 
par  G.  Lenotre  [pseud.]  [l.]-3.  ser.  Paris,  Perrin  et  cie, 
1903-06.  3  v. 

On  cover:  [1.  serie]  7,  ed. ;  2.  serie,  18.  ed. ;  3.  serie,  4.  ed. 

La  Revolution  fran^aise;  revue  d’histoire  moderne  et  con- 
temporaine  publiee  par  la  Societe  de  Phistoire  de  la  revo¬ 
lution  .  .  .  t.  1-54,  55,  pts.  1-3,  5,  6,  56,  pts.  1-3 ;  [ juil. 
1881] -sept.  1908,  nov.  1908-mars.  1909.  Paris,  Charavay 
freres  [etc.]  1881-1909.  56  v. 

Editors :  June  1881-Dec.  1886,  Auguste  Dide  and  others. — 
Jan.  1887-mars.  1909,  A.  Aulard  and  others. 

-  Another  set.  t.  27,  44-47,  49,  pt.  2,  54‘,  pt.  3;  juil.- 

dec.  1894,  jan.  1903-d4c.  1904,  aout  1905,  mars.  1908. 

Tuetey,  Alexandre. 

.  .  .  Repertoire  general  des  sources  manuscrites  de 

Phistoire  de  Paris  pendant  la  revolution  francaise  .  .  . 
t.  1-3,  5  .  .  .  Paris,  Imprimerie  nouvelle,  1890-1900.  4 
v.  (Ville  de  Paris.  Publications  relatives  a  la  revolution 
francaise.) 

562  Writers  and  Philosophers. 

Helvetius,  Claude  Adrien  (1715-1771),  contributor  to  the 
Encyclopedia. 

1.  s.  July  9,  1762,  to  a  Russian  Excellence  in  whom  the 
Empress  Elizabeth  had  apparently  had  confidence,  writ¬ 
ten  shortly  after  Peter  had  ascended  the  throne.  Hears 
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that  he  loves  arts  and  sciences.  His  friendship  for  the 
King  of  Prussia  gives  reason  to  hope  that  he  will  be  a 
protector  of  literary  men.  Hopes  that  correspondence 
may  still  be  carried  on  with  the  intellectual  interests  that 
he  had  cared  for. 

Mably,  Gabriel  Bonnot  de  (1709-1785),  publicist,  adviser  to 
Poland  on  its  constitution,  1771,  author  of  Doutes  pro¬ 
poses  aux  philosophies  economist es,  [etc.]  (1^68). 

1.  s.  Jan.  8,  1783.  New  Year’s  greeting. 

Montesquieu,  Charles  Louis  de  Secondat,  Barojn  de  la  Brede 
et  de  (1689-1755),  author  of  Lettres  Persan\s  (1721)  and 
L’ Esprit  des  Lois  (1748). 

a.  1.  s .  Bordeaux,  Mar.  19,  1740,  in  regard 
Paris. 

Quesnay,  Francois  (1694-1774),  physician  tp  Louis  XV, 
founder  of  the  sect  of  Physiocrats,  author  of  Tableau 
economique  (1758). 

1 .  5.,  $.  d.  Versailles.  Comments  on  Hume. 

Raynal,  Guillaume  Thomas  Francois  (1713-1796),  ex-priest, 
writer,  author  of  L’Histoire  philosophique  et  politique 
des  etablis semens  et  du  commerce  des  Europeens  dans  les 
deux  hides  (1770),  which  had  a  great  influence  on  thought 
in  the  eighteenth  century. 

I .  s.,  s.  d .  Personal  letter. 

Rousseau,  Jean  Jacques  (1712-1778),  author  (j>f  the  Contrat 
Social  (1762),  Emile  (1762),  and  other  worlis  which  had  a 
vast  influence  far  beyond  the  frontiers  of  France. 

L  s.  The  Hermitage,  Sept.  25,  1756,  to!  his  bankers, 
apologizing  for  delay  in  writing.  Is  living  away  from 
banks  and  papers  as  a  true  peasant. 

Voltaire,  Francois  Marie  Arouet  de  (1694-1778),  writer, 
critic,  author  of  Letters  philosophiques  or  Sj ur  les  Anglais 
(1733),  Essai  sur  VHistoire  generate,  et  sur1  les  moeurs  et 
V esprit  des  nations  (1756),  Dictionnaire  \philosophique 

(1764). 
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a.  1.  s.  Dec.  27, 1742,  to  Monsieur  [De  Marville,  Lieuten¬ 
ant  de  Police].  Had  taken  to  his  [Marville ’s]  house  all 
that  had  been  turned  over  to  him  by  the  wives  of  Didot 
and  Barois,  who  in  spite  of  promises  to  him  had  circu¬ 
lated  a  surreptitious  edition  filled  with  scandals.  How¬ 
ever,  they  did  not  print  the  books,  but  obtained  them  from 
one  Henri,  no  longer  a  publisher,  who  lives  in  rue  St. 
Jacques.  Closes  with  an  appeal  to  pardon  these  pub¬ 
lishers. 

A  notation  at  the  top  of  the  first  page  on  Jan.  7,  1743,  in 
another  hand  says  that  the  men  had  been  released,  as  Vol¬ 
taire  had  handed  over  the  incriminated  books. 

Note. — Francois  Didot,  ancestor  of  the  famous  Paris 
jDublishers,  and  Barrois,  his  son-in-law,  had  been  arrested  at 
Voltaire’s  instance.  The  incriminated  work  is  supposed  to 
have  been  Oeuvres  melees  in  five  volumes,  vol.  V  containing 
libels  on  Mme.  du  Chatelet,  Voltaire,  and  others.  The  ar¬ 
rest  caused  such  an  outcry  against  Voltaire  that  he  joined 
in  the  appeals  for  their  release.  This  letter  is  apparently 
unknown  to  Voltaire’s  biographers  who  attribute  the  re¬ 
lease  to  other  influences,  notably  that  of  the  Due  de  Bethune. 

563  The  Legislators  of  the  Revolution.1 

Abbaye,  Louis  Jacques  d’  (1737-1818),  official  prior  to  the 
Revolution,  deputy  of  Poitou  to  the  States  General  (Con¬ 
stituent  Assembly),  retired  because  of  ill  health. 

1.  s.  Melle,  Dec.  24,  1792,  expressing  gratitude  for  the 
confidence  of  his  fellow-citizens. 


*The  three  legislatures,  the  first  and  last  of  which  were 
constitutional  conventions,  were  the  States  General,  re¬ 
organized  in  June,  1789,  as  the  National  or  Constituent  As¬ 
sembly,  the  National  Legislative  Assembly  (Oct.  1,  1791), 
the  National  Convention  (Oct.  20,  1792-Oct.  26,  1795). 
Deputies  to  the  States  General,  of  the  three  orders,  Clergy, 
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Albitte,  Antoine  Louis  (  -1812),  lawyer,  deputy  of  Seine- 

Inferieure  to  Legislative  Assembly,  Convdntion  (R),  pro¬ 
scribed  for  favoring  the  insurrection  of  Piairial  (May  20, 
1795),  escaped,  amnestied  in  October,  inspector  under 
Napoleon,  died  during  the  Russian  campaign. 


describing  dif- 


Z.  s.  Zottengen,  Nov.  1,  1801,  personal. 
a.  Z.  s .  Mayence,  Dec.  26,  1806,  personal 
Acuities  as  army  inspector. 

Alquier,  Charles  Jean  Marie  (1752-1836),  ijiagistrate,  dep¬ 
uty  of  La  Rochelle  to  States  General,  of  peine-et-Oise  to 
Convention  (R),  Council  of  500,  diplomat  after  1799, 
exiled  at  Restoration  until  1818. 


a .  Z.  $.  Amsterdam,  Apr.  17,  1795,  request  as  deputy  on 
mission  for  horses. 

a.  Z.  s.  Paris,  Aug.  21,  1796,  to  Ramel, 
nances,  personal,  with  a  recommendation. 


Minister  of  Fi- 


Amar,  Jean  Pierre  Andre  (c.  1750-1816),  lawyer,  deputy  of 
Isere  to  Convention  (R),  his  violence  w^n  the  nickname 
Le  Farouche,  hounded  Girondins  and  otljer  colleagues  to 
their  death,  imprisoned  in  1795,  compromised  also  in 
affair  of  Babeuf. 

d .  5.  As  member  of  Committee  of  (general  Security 
signed  orders,  July  14,  1793;  May  15,  17^4;  Aug.  7,  1794; 
Sept.  26,  1794. 


Nobility,  Third  Estate,  were  chosen  by  bailiwicks  or  senes- 
chalates,  deputies  to  the  Legislative  Assembly  or  the  Con¬ 
vention  represented  the  citizens  as  a  whole,  by  departments. 
A  member  of  the  Convention,  who  voted  me  King’s  death 


was  a  regicide  (R),  those  who  protested 
scription  of  the  Girondists  on  June  2,  75 
generally  called  the  73  through  an  error, 
the  legislators  towards  the  following  reoj 
Consulate,  Empire,  Restoration  of  the  Bourbons  is  indi¬ 
cated  where  pertinent. 


against  the  pro¬ 
in  number,  were 
The  attitude  of 
hnes,  Directory, 
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Antiboul,  Charles  Louis  (1752-Oct.  31,  1793  g.),  lawyer 
deputy  of  Var  to  Convention,  proscribed  as  a  Girondist. 

1.  5.  Toulon,  Aug.  27, 1792,  minor  official  business. 

Antraigues,  Emmanuel  Henri  Louis  Alexandre,  comte  d’ 
(1750-1812),  deputy  noble  of  Villeneuve  de  Berg  to  States 
General,  emigrated,  secret  agent  of  Count  of  Provence 
(Louis  XVIII),  also  in  Russian  employ,  husband  of  Mme. 
Saint-Huberti,  assassinated  with  her  near  London,  prob¬ 
ably  by  a  servant. 

a.  1 .  5.  London,  June  16, 1809,  about  the  lease  of  a  house. 

Arbogast,  Louis  Francois  Antoine  (1759-1803),  professor  of 
mathematics,  deputy  of  Bas-Rhin  to  Legislative  As¬ 
sembly,  Convention,  member  of  the  Institute. 

d.  $.  Recommendation  of  Committee  of  Public  Instruc¬ 
tion,  June  16,  1792. 

Archier,  Jean  Antoine  (1752-1795),  deputy  of  Bouches-du- 
Rhone  to  Legislative  Assembly. 

d.  s.  As  member  of  Committee  of  General  Security, 
order  of  Aug.  29,  1792. 

564  Appendix  AC. 

Plaintiffs ’  Exhibit  44  (see  Bill  of  Exceptions,  p.  423)  is 
in  evidence.  It  is  an  article  by  Herbert  Putnam  in  ‘ 4  Re¬ 
view  of  Reviews”  Feb.  1929,  entitled  “Our  National  Li¬ 
brary.”  A  photostatic  copy  thereof  is  herein  set  out. 

(Here  follows  Plaintiffs’  Exhibit  44,  side  folios  565,  566, 

and  567.) 

568  Appendix  AD. 

Plaintiffs’  Exhibit  53  (see  Bill  of  Exceptions,  p.  424)  is 
in  evidence.  It  consists  of  a  set  of  volumes  27  in  number 
entitled  “Affaires  D’Etat”  a  part  of  the  Thacher  Collec¬ 
tion.  The  set  is  hereby  incorporated  by  reference  in  this 
bill  of  exceptions. 
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A  c  example  id.  <>ur  experience  preceded  the 

theory  "T  he  ate  Richard  \  Rice  utter  thirty  year- 
in  the  faculty  <■!  William-  C  « *i ie_>*  a'  pr;>:V"C.r  <•:  art 
and  the  hi't  -ry  r»f  civi’d/.it.  >n.  c.irr.e  t  <  U-  and  tor  a 
mere  h->n< ■ranun.  rendered  fifteen  year-  nv  <  r'  unqtie 
service  to  the  public  irt  oar  Division  of  Prints 

ho  there  ha -  developed  with  a-  the1  idea  of  a  gr^up 
of  specialist'  qti.te  distinct  from  the  administrative 
staff  and.  even  ;r<  m  the  holders  of  rhe  t  hai*'  a  r •  •  u ; * 
of  ad\ t'Crs  whom  we  m.a>  cal!  cor.'uitant'  !r  will  be 
dependent  u;*>n  endowment'  to  furnish  the  honoraria 
It  has  already  Ixmn  initiated  by  a  fund  of  $50  000 
which  is  to  provide  an  honorarium  for  a  consultant  in 
Hispanic  bierrtture 

Completely  realized  thi'  project  of  a  faculty  '  of 
specialists  and  <  orps  of  consultants  would  equip  the 
Library  with  an  aid  to  it'  development  and  use  'U«  h 
as  exists  in  no  o*h«»r  library  in  the  world  it  would 
serve  to  ener^i/e  and  vitalize  this  huge  mu-s  of  litera¬ 
ture  otherwise  inert,  in  spite  >>f  apparatus  in  the  way 
of  cataloguing  and  clussdV  atior.  It  would  substitute 
an  organism  for  vvhat .  w  ithout  the  human  intervention, 
must  remain  inorganic  It  would,  in  brief,  develop  the 
Library  into  an  institution  of  learning  operating,  how¬ 
ever.  without  fee  or  formality  and  retaining  the  spirit 
of  library  service  in  its  hospitality  arid  desire  to 
reader  aid  to  tho-se  seeking  it 

buch  is  the  promise  of  the  particular  group  of  en¬ 


dowments  I  have  Uvn  describing. 
They  do  not.  however,  represent 
the  entire  recent  contribution  by 
the  public  to  the  amplification  <>i 
our  resources  There  have  been 
notable  guts  or  bequests  of  mu 
terial .  most  notable  t  hr  leque'-t  by 
Mrs  John  I>*»\d  Ihacher  of  the 
collections  (incunabula  and  auto 
graph )  formed  by  her  husband 
and  tlie  extraordinary  gilt  by  Mr. 
Md'ward  >.  liarkness,  recently  an 
in  >u  need,  of  Kotind.it  ion  manu¬ 
script  sources  of  the  period  ol  the 
Spanish  discoveries  and  settle 
ments  in  Mexico  and  South  Amer¬ 
ica  They  have  included  distin 

gushed  ad<litions  to  our  collections 
of  fatni'iv  papers  among  which  are 
np<..  the  I  residential  senes.  And  0'p< - 

nepj-twrnt  State  v  ia!!y  significant  among  the  In¬ 
quest'  w.‘s  th.it  by  the  late  Joseph 
Kennel  1.  who  had  proviousK  presented  hi'  collection  ;»t 
Whstieriana.  not  merely  of  his  remaining  collections, 
but  «•!  hi'  entire  estate,  appraised  at  >5  >0.000.  for  the 
enrichment  of  our  department  of  l  ine  Arts. 

Ouite  distinct  from  the  endowments  have  been  two 
impressive  gif's  of  money  for  immediate  application 
certain  projects  of  high  importance,  the  gifts  by  Mi 
John  D  Rockefeller.  Jr.,  of  >450.000 — spread  over  ti\«- 
years  for  acquiring  source  material  in  \merican  his¬ 
tory.  and  of  $25 0.C00.  similarly  subdivided,  for  en¬ 
larging  our  bibliographic  apparatus.  Under  the  former 
large  operations  are  under  way  for  acquiring  source 
material,  in  transcript  and  facsimile,  in  foreign  libra¬ 
ries  and  archive  offices.  Under  the  latter  there  is  being 
developed  at  the  Library  itself  a  Union  Catalogue 
which  will  be  a  repository  of  the  titles  of  books,  in  va 
rious  American  and  foreign  libraries,  likely  to  lx- 
needed  by  the  serious  investigator.  >uch  a  repository 

is  an  auxiliarv  necessarv  to  the  service  of  the  Librarv 
•  *  \  . 

as  a  sort  of  bureau  of  information  upon -bibliographic 

matters 

Krom  other  sources  other  contributions  have  come 
for  projects  of  smaller  dimension  For  instance,  one 
for  collecting  in  the  field  \merican  Folk  Songs — text 
and  music— now  fast  getting  beyond  reach  with  the 
passing  of  generations  who  have  retained  them  only 
in  their  memories. 

Onf  va'.  weli  t  h  \kA<  tf.kizf  the  past  four  years 
therefore,  as  marking  a  new  era  in  the  develop 
merit  of  the  Library  an  era  in  which  the  public  at 
large  has  come  into  cobj>eration  with  the  Government 
for  the  amplification  of  its  resources  and  service 
In  two  respects  the  phenomenon  is  singular;  T:rs,t 
I/e cause  the  Library  is  a  government  establishment 
second,  because  it  is  a  library.  The  explanation  i. 
that  the  contributions  are  not  to  relieve  the  Govern 
menf  of  its  dutv  to  the  institution,  nor  f>ecause  of  am 
neglect  by  it  of  that  duty  ;  they  are,  on  thecontrarv 
induced  by  the  fact  that  in  the  performance  of  it  jj1f. 
Government  has  created  an  establishment  which  bv 
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private  contribution  can  tx'  utilized  for  larger  and 
more  diversified  purposes  for  which  public  funds  can¬ 
not  be  appropriated.  .  , 

The  effect  of  the  contributions,  far  from  abating  tne 

/cal  and  sens,  of  re-ixmsibility  on  the  part  of  the  Gov¬ 
ernment  itself,  has  intensified  these,  as  appears  by 
greatly  1  enhanced  appropriations  for  the  service  and 
tor  the  adequate  accommodation  of  both  it  and  the 
collections  They  have  included,  for  instance,  the  ton 
struction  at  a  cost  of  575C.OOO  of  an  additional  book 
stack,  with  .»  capacity  of  1  1 00 .000  volumes,  the  up;nr 
levels  <jf  whicn  contain  desk  and  study  rooms  with  nat¬ 
ural  light  and  the  extension  th.e<-  floors  of  this 
over  adjacent  sta*  k'.  so  a'  more  than  to  double  such 
accommodations  for  the  public  pursuing  serious  re¬ 
search 

They  led  to  the  passage  <>f  a  bill  at  the  last  session, 
for  acquiring  a  square  and  ;r  halt  to  the  rear  of  the 
present  building  with  a  view  to  an  auxiliary  building 
recognized  as  necessary  before  long,  a  budding  into 
which  may  be  shifted  large  groups  of  materia!  fespe- 
cullv  file'  of  newspapers  and  <>f  certain  periodicals 
and  government  publications)  which  would  be  sutn- 
ciently  available  if  only  a  square  distant,  with  tunnel 
and  railway  connections  the  stock  of  printed  cata¬ 
logue  cards  (already  74.000.000  in  number;,  and  the 
activities  concerned  with  them  and  certain  other 
activities,  including  those  of  the  Copyright  Ottice  and 
its  fdes  all  with  the  purpose  <>f  freeing  space  for  more 
distinguished  U'C'.  an  amplification  of  the  accommo¬ 
dation  for  our  bibliographic  undertakings,  and  addi¬ 
tional  facilities  for  investigators  I  hey  have  also  in¬ 
duced  an  enlargement  of  the  provision  for  the  routine 
ofierations — cataloguing,  dassitu ation.  and  service  to 
readers — which  are  fundamental 

On  itmf.  othir  n\\t>.  the  selection  of  the  Library 

bv  these  donors  has  its  warrant  not  merelv  in 
•  * 

it'  development  as  a  library  truly  national,  but  in  its 
present  position  and  obvious  future  as  a  center  to 
which  investigators  and  students  from  all  parts  of  the 
worid  are  flocking  for  research  and  advanced  studies 
which  can  nowhere  else  be  pursued  to  sin  h  advantage. 

During  last  winter  18  foreign  countries  anil  57  Amer¬ 
ican  universities  were  represented  in  the  list  of  persons 
who  were  enjoy  ing  special  alcove  or  study  room  privi¬ 
leges  in  the  Library  as  engaged  in  serious  research 
requiring  them  \  number  of  others  were  satisfied 
with  the  facilities  in  the  main  Reading  Room 

Perhaps  no  recognition  of  this  could  be  more  signifi¬ 
cant  than  the  decision  of  Mr  Henry  C.  Folger  to  place 
on  a  site  adjacent  to  the  Library  his  matchless  collec¬ 
tion  of  Shakespeariana  .  a  decision  involving  the  pur¬ 
chase  of  the  land  ( already  effected ) .  the  erection  ot  a 
monumental  building,  a  substantial  endowment,  and 
the  dedication  of  the  whole  to  public  use.  Mr  Folger 
expressed  the  conviction  that  Washington  was  the 
ideal  place  for  such  a  collection  and  its  service,  and 
that  this  site  near  the  Library  was  the  ideal  'ite  Mr 
f  olger  s  building  suitably  supported  to  the  south¬ 
ward  by  the  auxiliary  to  the  Librarv  itself— will  add 
notably  to  the  monumental  group  upon  Uapitol  Hiii. 
wnichl  will  coincidentally  lx*  dignified  by  the  new 

NO  . 


building  for  the  Supreme  Czurt,  to  oe  erected  on  the 
w.e  .rn mediately  north  of  the  Librarv:  a  structure 
presumably  classic  in  type,  and  z\io  auxiliarv.  in  that 
/.  V1,\ ^jasn  accommodations  ifrot  merelv  for  the 
:<y  I'o:  the  Law  Library,  and  an  ample 

•  »*,e  ( i ,  !.,  rejections  m  every  tx  ld  of  jurisprudence 

A5  A  f'*  Tor.  ktsTs  the  a 'tractions  of  Wash- 

.ta’.e  become  to  suer,  an  extent  familiar 
(•  -it  (Uv..  year  and  every  sea-on.  including  summer. 
•\H..e"e5  an  increasing  number  of  visitors  who  throng 
“'parks,  mu-eum.s.  ga!!er.e'  and  monumental  edifices 
*•'  at.:art;ons  for  the  -e.-ious  s’  udont  are  less  ger. 
•-..ji.y  appreciated.  They  are  however  m  combination 
unique  Its  several  universities  provide  diversified  in¬ 
struction  m  every  lield  with  courses  and  hours  adapted 
to  every  convenience  It  ha-  in  the  National  Museum, 
huge  and  diversified  collection^  for  objective  study  in 
the  natural  and  physical  sciences  and  in  the  various 


trie  n:i 

1  *  •  i  *  1  r  \ 

'  u  •  u<  did.  IA 

lysicai  sc;* 

mces 

governmental  ! i bre 

iries.  :r.c!u' 

n 

gre<s. 

1'ivi c  idaii 

‘  ^  rVA  *\T  * 

.  v  -VJ.A. 

boost 

such 

ncuiries  and 

siudie-  in  1 

the  h' 

the  Ct 

.rcorar.  and 

the  Nation 

ia!  G. 

of  no 

m  c  a  r.  s  ’  • f  p,  ^  i 

cur.ce  the 

httc 

to  develop  to  a  notable  c intension  and  in  the  Freer  it 
ha-  a  collection  of  Oriental  art  unsurpassed  in  the 
United  States.  Ir.  the  personnel  associated  with  these 
establishments  in  the  capita!  city  and  with  the  scien¬ 
tific  bureau'  •  f  the  Government.  •  r.rre  is  a  great  corps 
of  speciai  -t-.  learned,  modest,  genial,  and  hospitable 
to  inquiry 

All  these  resources,  and  the  stjmu.us  ar.d  compan¬ 
ionship  thev  i.mniv  are  available  to  a  student  or  inve>- 
tigator  coming  to  Washington.  He  finds  here  a  climate 
open  and  thorough';,  agreeable  tight  months  of  the 
year,  and  at  least  tolerable  during  the  remaining  four 
a  cost  of  living  moderate  as  contrasted  with  that  of 
the  larger  cities  with  any  equiva.ent  facilities.  And. 
above  other  considerations,  he  finds  an  atmosphere 
conducive  to  meditation  and  serious  researen.  a  g.a.e- 
ful  immunity  fvm  the  contusion  and  oppression  ot 
an  industrial  and  commercial  metropolis 

Yet.  with  ail  these  advantages  no  stagnation  but 
on  the  contrary  an  alert  society,  ar.d  tr.e  incessant 
event  and  discussion  incident  to  the  proceedings  Ci 
Congress  the  transaction  of  the  Government's  busi¬ 
ness.  and  the  international  relatic ns  centering  here  as 
the  nation  '  capital 

To  the  student,  therefore,  but  also  to  t..e  mature 
inGaidW.  there  if  no  .taenein  city  which  offers 
so  much,  so  readily  and  so  cheaply,  accessible.  And 
the  realization  of  this  is  bringing  here  an  mcreasing 
number  of  each  type:  of  students  pursuing  studies  for 


advanced  degrees,  of  investigator^  engaged  research 
r  some  present  responsible  relation,  and  ot  protes- 
Aional  men  who  may  have  completed  their  activities  in 
teaching  or  research,  or  affairs,  but  wish  to  employ 
ui  lAkttre  in  a  larger  intercourse,  perhaps  at  so 
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Appendix  AE. 


in  manner  and 


Plaintiffs’  Exhibit  54  (See  Bill  of  Exceptions,  p.  431)  is 
in  evidence.  It  is  the  1915  Will  of  Emma  Treadwell 
Thacher.  (A  copy  thereof  is  hereunto  attached.) 


570  I,  Emma  Treadwell  Thacher,  of  the  City  of  Al¬ 
bany,  County  of  Albany  and  State  of  New  York, 

being  of  sound  mind  and  memory,  do  hereby  make  and 
publish  this  my  last  Will  and  Testament 
form  following,  viz : 

First:  After  all  my  lawful  debts  are  paid,  I  give,  devise 
and  bequeath  unto  my  nephew  George  Curtis  Treadwell, 
and  to  his  heirs  and  assigns,  for  his  and  tlieir  own  proper 
and  exclusive  use  and  benefit  forever,  and  to  so  hold  the 
same,  ALL  that  certain  lot,  piece  and  parcel  of  land,  with 
the  buildings  and  other  structures  erected  thereon,  situ¬ 
ated  on  the  north  side  of  State  Street,  betyeen  the  North¬ 
ern  Boulevard  and  Lark  Street,  in  the  City  of  Albany,  N. 
Y.,  now  known  as  No.  395  State  Street  and  occupied  by 
me  for  residential  purposes;  and,  also,  all  the  fixtures, 
household  furniture,  books  and  pictures  therein  contained 
at  the  time  of  my  death. 

Second:  I  give  and  devise  to  Laura  Btitler  Treadwell, 
wife  of  George  Curtis  Treadwell,  and  to  h^r  heirs  and  as¬ 
signs,  for  her  and  their  own  proper  and  exclusive  use  and 
benefit  forever,  and  to  so  hold  the  same,  ALL  that  certain 
lot  of  land  and  the  buildings  and  other  structures  erected 
thereon,  situated  on  the  south  side  of  State  Street,  between 
Lark  Street  and  Willett  Street,  in  the  City  of  Albany,  N. 
Y.,  now  known  as  No.  354  State  Street  and  now  occupied 
by  said  George  Curtis  Treadwell  and  Lauiia  Butler  Tread¬ 
well,  his  wife,  for  residential  purposes.  I  qlso  give  and  be¬ 
queath  to  said  Laura  Butler  Treadwell  all  jewelry,  precious 
stones,  silverware,  wearing  apparel  and  personal  effects 
of  which  I  may  be  possessed  at  lie  time  of  my 

571  death.  | 

Third:  I  give,  devise  and  bequeath  to  my  nephews 
George  Curtis  Treadwell  and  Louis  S.  Treadwell,  to  have 
and  to  hold  the  same  to  their  own  exclusive  use  and  benefit 
and  the  exclusive  use  and  benefit  of  their  respective  heirs 
and  assigns  forever,  ALL  that  certain  lot  hnd  tract  of  land 
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and  the  buildings  and  other  structures  erected  thereon, 
situated  in  the  Town  of  Guilderland  near  the  Village  of 
Altamont  in  the  County  of  Albany  and  State  of  New  York, 
known  as  “The  Ravines,’ ’  now  occupied  and  used  by  me 
for  residential  purposes,  and  comprising  about  ninety  acres 
of  land ;  and  all  fixtures  and  furniture,  including  books  and 
pictures  contained  in  said  buildings;  and  also  all  farm 
animals,  agricultural  machinery  and  implements,  tools  and 
appliances,  wagons  and  other  vehicles,  harness,  etc.,  on  or 
used  in  the  operation  of  any  portion  of  said  lands  for  farm¬ 
ing  or  other  purposes  connected  therewith  or  appurtenant 
thereto  at  time  of  my  death.  Also  all  those  certain  tracts 
and  parcels  of  land  situated  on  or  near  the  shore  of  Thomp¬ 
son’s  Lake  in  said  County  of  Albany,  formerly  owned  by 
my  husband  J ohn  Boyd  Thacher. 

Fourth:  I  give  and  devise  to  John  D.  Scrafford,  of  the 
Village  of  Altamont  in  the  County  of  Albany,  for  his  ex¬ 
clusive  use  during  his  lifetime,  ALL  that  certain  tract  and 
parcel  of  land  situated  in  the  Town  of  Guilderland  in  the 
County  of  Albany,  known  as  the  “Livingston  Farm,”  com¬ 
prising  about  two  hundred  acres  more  or  less,  together 
with  the  use  of  the  buildings  and  other  structures  erected 
thereon  during  said  period;  and  at  and  after  the  death  of 
said  John  D.  Scrafford  I  give  and  devise  all  said  lands  and 
buildings  and  other  structures  thereon  known  as  the  “Liv¬ 
ingston  Farm”  to  my  nephews  George  Curtis  Treadwell 
and  Louis  S.  Treadwell,  and  their  respective  heirs  and  as¬ 
signs,  to  have  and  to  hold  the  same  for  their  own  proper 
and  exclusive  use  and  benefit  forever. 

572  Fifth:  I  giv6  and  bequeath  to  the  United  States 
of  America  all  the  books  which  formerly  composed 
that  part  of  the  Library  of  my  late  husband,  John  Boyd 
Thacher,  which  is  now  contained  in  the  Library  of  Con¬ 
gress  in  the  City  of  Washington  in  the  District  of  Colum¬ 
bia  ;  also  all  autograph  letters,  manuscripts  and  documents 
written  or  subscribed  by  the  signers  of  the  Declaration  of 
Independence,  and  all  autograph  letters,  manuscripts  and 
documents  written  or  subscribed  by  the  Kings  and  Queens 
or  other  Rulers  of  England,  Germany,  Spain  and  Italy,  in¬ 
cluding  the  Popes  of  Rome,  and  the  Rulers  of  France,  in¬ 
cluding  the  Napoleonic  collection,  all  owned  by  my  late 
husband  John  Boyd  Thacher  at  the  time  of  his  death  and 
thereafter  acquired  and  now  owned  by  me  and  which  have 
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not  been  otherwise  disposed  of  by  me  at  the  time  of  my 
death  or  by  any  other  provisions  of  this  my  Last  Will  and 
Testament,  or  any  codicil  or  codicils  thereto;  upon  condi¬ 
tion,  however,  that  said  letters,  manuscripts  gjnd  documents 
shall  be  kept  together  and  maintained  as  an  entire  collec¬ 
tion  to  be  always  known  and  designated  as  the  “  Collection 
of  John  Boyd  ThacherM  and  forever  held  by  the  United 
States  of  America  under  such  name  and  designation  in  said 
Library  of  Congress  in  the  custody  of  its  Librarian;  and 
provided  also  that  all  possible  precautions  necessary  for 
the  preservation  and  safety  of  the  same  shall  be  applied 
and  observed  at  all  times  by  the  proper  officials  and  repre¬ 
sentatives  of  the  Government  of  the  United  States  of 
America. 

Sixth:  I  give  and  bequeath  to  the  State  of  New  York  the 
several  Wampum  belts  which  belonged  to  my  husband,  the 
late  John  Boyd  Thacher,  at  the  time  of  his  death,  provided 
that  the  same  shall  be  kept  as  an  entire  and  ^eparate  collec¬ 
tion  to  be  forever  named,  designated  and  known 
573  under  the  name  and  designation  of  ‘fThe  Wampum 
Collection  of  John  Boyd  Thacher”  and  to  be  so 
framed  and  marked  as  they  are  at  the  present  time.  Also 
the  original  contract  providing  for  the  sale  of  the  tract  of 
land  now  constituting  the  site  of  the  Cityi  of  Albany,  N. 
Y.,  executed  by  the  Iroquois  Indians,  and  all  the  books  and 
pamphlets  on,  or  relating  to,  the  subject  of  the  French 
Revolution  and  the  special  collection  of  autograph  letters 
and  documents  relating  to  that  subject  formerly  owned  by, 
and  comprising  the  collection  of,  John  Boyd  Thacher;  pro¬ 
vided,  however,  that  said  State  of  New  York  shall  prepare 
and  publish,  in  such  form  as  shall  be  approved  of  by  my 
executors  hereinafter  named,  a  catalogue  of  such  books, 
pamphlets,  autograph  letters,  manuscripts  and  documents, 
unless  a  satisfactory  catalogue  of  the  same  shall  be  so  pre¬ 
pared  and  published  by  me  during  my  lifetime;  and  pro¬ 
vided  further  that  all  such  Wampum  belts,  books,  pam¬ 
phlets,  autograph  letters,  manuscripts  and  documents,  and  ‘ 
said  original  Contract  shall  be  forever  held  by  the  Regents 
of  the  University  of  the  State  of  New  York),  or  their  official 
successors,  and  by  them  deposited  and  kept  in  the  building 
in  the  City  of  Albany  occupied  and  used  said  State  of 
New  York  for  the  purposes  of  a  State  Library,  or  some 
equally  secure  and  safe  place  of  deposit  inj  said  city. 
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Seventh:  I  hereby  direct  my  executors,  hereinafter 
named,  to  prepare  or  cause  to  be  prepared  and  printed  an 
accurate  and  complete  catalogue  of  all  autographs,  auto¬ 
graph  letters,  manuscripts  and  documents  owned  by  my  late 
husband,  John  Boyd  Thacher,  at  the  time  of  his  death  and 
thereafter  acquired  by  me  and  which  have  not  been  other¬ 
wise  disposed  of  by  me  at  the  time  of  my  death  or  by  the 
foregoing  provisions  of  this  my  last  Will  and  Testament, 
and  to  forthwith  transmit  a  printed  copy  of  such 

574  catalogue  to  each  of  the  principal  libraries  in  the 
United  States  of  America  and  in  the  Dominion  of 

Canada ;  and  also  to  each  of  the  principal  libraries  in  Great 
Britain  and  the  several  countries  embraced  in  the  Con¬ 
tinent  of  Europe,  and  as  soon  as  possible  after  such  dis¬ 
tribution  of  said  catalogue  to  sell  all  such  autographs, 
autograph  letters,  manuscripts  and  documents  last  referred 
to,  or  cause  the  same  to  be  so  sold,  at  private  sale  or  at 
public  auction  as  may  seem  advisable  to  my  said  executors 
and  after  the  payment  of  the  expenses  of  such  sale  and 
printing,  publishing  and  distributing  such  catalogues,  in¬ 
cluding  the  compilation  and  preparation  of  the  same  for 
publication,  to  divide  the  proceeds  of  such  sale  equally, 
share  and  share  alike,  between  my  nephews  George  Curtis 
Treadwell  and  Louis  S.  Treadwell. 

Eighth:  I  give  and  bequeath  to  Mary  Claughsey  and 
Anna  Claughsey,  now  employed  by  me,  each  the  sum  of 
Tvro  thousand  dollars  !($2, 000.00),  and  should  either  pre¬ 
decease  me  to  the  survivor  of  them  the  sum  of  four  thou¬ 
sand  dollars  ($4,000.00). 

Ninth:  I  give  and  bequeath  to  Josephine  Gorman  the  sum 
of  One  thousand  ($1,000.00)  dollars;  and  to  Sarah  Cahill, 
Cornelius  V.  Secor,  Jay  G.  Scrafford  and  Thomas  H. 
Cooper  each  the  sum  of  Five  hundred  dollars  ($500.00) ; 
provided,  however,  that  he  or  she  shall  be  in  my  employ¬ 
ment  at  the  time  of  my  death. 

Tenth:  I  hereby  give  and  bequeath  to  my  niece  Amy 
Treadwell  Fiske  the  sum  of  One  thousand  dollars 
($1,000.00). 

Eleventh:  I  hereby  direct  my  executors,  hereinafter 
named,  or  those  who  shall  qualify  as  such,  to  set 

575  aside  from  the  assets  of  my  estate  remaining  after 
the  payment  of  my  debts,  expenses  of  administra- 
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tion  and  the  foregoing  legacies  and  as  soon  after  my  death 
as  may  be  convenient  for  such  purpose,  such  securities  as 
may  be  selected  by  them  and  which  shall  iiji  the  aggregate 
be  of  the  total  market  value  of  Fifty  thousahd  ($50,000.00) ; 
and  in  case  the  total  market  value  of  all  tjie  securities  so 
owned  by  me  at  the  time  of  my  death  shall  be  less  than  said 
last  mentioned  sum  of  money  then  to  invest  bufficient  money 
belonging  to  me  at  the  time  of  my  death  in  the  form  of  cash, 
or  such  as  may  be  derived  from  the  sale  of  property  then 
owned  by  me  other  than  that  hereinbefore  specifically  be¬ 
queathed  or  devised,  to  produce  securities  which,  together 
with  those  of  which  I  may  die  possessed,  \feill  have  a  total 
market  value  of  fifty  thousand  dollars  ($50,000.00),  and  I 
hereby  give  and  bequeath  all  such  securities  of  such  total 
market  value  last  mentioned  to  my  said  executors  in  trust, 
however,  for  the  following  uses  and  purposes,  viz.:  to  re¬ 
ceive  all  interest,  income  and  profits  arising  and  derived 
from  said  securities  and  after  the  payment  of  any  and  all  - 
taxes,  or  other  charges  thereon,  and  all  necessary  expenses 
in  connection  with  the  management  of  the  shme,  to  pay  over 
the  remainder  of  such  interest,  income  and  profits  in  equal 
shares  to  my  nieces,  Alice  Treadwell  and  Camilla  Tread¬ 
well,  during  their  lifetime  and  the  wholb  thereof  to  the 
survivor  of  my  said  nieces  Alice  Treadvtell  and  Camilla 
Treadwell  during  her  lifetime ;  and  after  t|he  death  of  such 
survivor  of  my  said  nieces  to  divide  the  principal  of  said 
trust  fund  then  remaining  equally,  share  and  share  alike, 
between  my  nephews  George  Curtis  Treadwell  and  Louis 
E.  Treadwell  to  be  held  and  owned  by  them  and  their 
respective  heirs  and  assigns  forever. 

In  the  selection  of  the  securities  or  the  purchase  of  any 
additional  securities,  if  the  same  sljiall  be  necessary 
576  to  create,  establish  or  maintain  subh  trust  fund  as 
aforesaid,  or  in  the  re-investment  of  the  proceeds 
of  the  sale  of  any  of  such  securities  or  iif  any  moneys  re¬ 
ceived  by  such  trustees  on  account  of  the  payment  of  the 
principal  of  any  security  before  the  termination  of  the  trust 
upon  which  the  same  is  held,  such  trustees  shall  not  be 
restricted  to  the  choice  of  only  such  becurities  as  are 
designated  by  the  statutes  of  the  State  \>f  New  York  for 
the  investment  of  money  deposited  in  Savings  Banks  but 
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are  hereby  empowered  and  authorized  to  invest  such  money 
and  all  funds  so  held  in  trust  by  them  in  such  bonds  and 
mortgages  on  unencumbered  real  property,  bonds  and 
stocks  issued  by  public  or  private  corporations  and  other 
evidences  of  debt  and  ownership  of  property,  real  or  per¬ 
sonal,  as  they  shall  deem  safe  and  for  the  greatest  benefit 
of  the  said  beneficiaries  of  said  trust  fund  and  neither  of 
said  trustees  shall  be  personally  liable  on  account  of  any 
depreciation  in  the  market  value  of  any  such  security,  or 
on  account  of  any  loss  or  damage  resulting  from  the  invest¬ 
ment  of  any  money  comprising  any  portion  of  said  trust 
fund,  or  in  the  management  of  such  trust  fund,  except  such 
loss  or  damage  as  may  have  occurred  by  reason  of  his 
willful  default,  misconduct  or  neglect. 

Twelfth:  All  the  rest,  residue  and  remainder  of  my 
estate,  both  real  and  personal,  of  every  name,  nature  and 
description  whatever  and  wherever  the  same  may  be  situ¬ 
ated,  including  whatever  I  may  be  entitled  to  dispose  of  at 
the  time  of  my  death,  I  hereby  give,  devise  and  bequeath 
unto  my  nephews  George  Curtis  Treadwell  and  Louis  S. 
Treadwell,  or  the  survivor  of  them,  share  and  share  alike, 
to  be  so  divided  equally  between  them. 

Thirteenth:  I  hereby  appoint  and  constitute 
577  George  Curtis  Treadwell,  Louis  S.  Treadwell  and 
John  A.  Delehanty  the  executors  of  this  my  last  Will 
and  Testament,  and  the  trustees  of  the  trust  hereinbefore 
created  and  established,  and  I  hereby  authorize  and  em¬ 
power  them  as  such  executors  and  trustees  to  sell  and  dis¬ 
pose  of  at  public  auction  or  private  sale,  at  such  time  or 
times,  in  such  manner  and  for  such  sum  or  sums  of  money 
as  to  them,  or  a  majority  of  them,  in  the  exercise  of  their 
best  judgment  may  seem  most  expedient  and  to  convey  or 
mortgage  all  or  any  part  of  my  real  or  personal  property 
constituting  any  part  of  my  estate  as  they  may  consider 
necessary  to  do  for  the  payment  of  my  debts,  or  for  any 
legal  purpose  whatever ;  and  should  either  of  such  executors 
or  trustees  refuse  or  be  unable  to  act  as  such,  or  resign  his 
executorship  or  trusteeship,  the  trust  hereinbefore  created, 
together  with  the  powers  hereinbefore  granted  to  said 
trustees,  shall,  nevertheless,  vest  in  the  trustee  or  trustees 
who  shall  qualify  and  act  as  such;  and  should  any  trustee 
die,  the  said  trust  estate,  trusts  and  powers  shall  vest  in 
the  survivors  and  survivor  of  them. 
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In  witness  whereof,  I  have  hereunto 
this  20th  day  of  January,  1915. 

EMMA  TREADWELL  T 

The  foregoing  instrument  was  signed  ai}d  sealed  by  the 
above-named  testatrix,  Emma  Treadwell  Thacher,  in  the 
presence  of  the  undersigned  and  at  the  same  time  declared 
by  said  testatrix  to  be  her  last  will  and  testament,  where¬ 
upon  we,  the  undersigned,  at  her  request,  in  her  presence 
and  in  the  presence  of  each  other  signed  our  names  as  wit¬ 
nesses  thereto. 

SARAH  R.  MARA, 

Residing  at  171  Hamilton  St.,  [Albany,  N.  Y. 

CHARLES  J.  HERRICK, 
Residing  at  Elsmere,  Albany  Co.,  N.  Y. 


set  mj  hand  and  seal 
lACljlER.  [l.  s.] 
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Appendix  AF. 


Plaintiffs’  Exhibit  37  is  in  evidence.  It  is  the  Bourne 
Report  enclosed  in  Defendant’s  Exhibit  1^  already  in  evi¬ 
dence  (see  Bill  of  Exceptions,  p.  63).  A  Jphotostatic  copy 


thereof  is  herein  set  out. 


579  The  John  Boyd  Thacher  Autograph  Manuscripts 
Belonging  to  the  Period  of  the  French  Revolution . 

I  have  examined  the  two  series  of  portfolios  in  safe  No. 
12.  The  first  contains  manuscripts  with  the  signatures 
numbered  to  correspond  with  the  items  lijsted  in  the  cata¬ 
logue  prepared  for  the  exposition  at  the  Lenox  Branch  of 
the  New  York  Public  Library.  The  second  contains  mis¬ 
cellaneous  manuscripts  arranged  in  alphabetical  order  ac¬ 
cording  to  the  autograph  signatures.  In  this  series  are 
included  the  folders  in  which  the  manuscripts  were  at  the 
time  of  their  purchase.  At  least  this  seeifis  to  be  the  case. 
For  example,  there  are  many  folders  bearing  the  name  of 


the  well-known  collector  Etienne  Charavay. 


The  Outlines  of  the  French  Revolution  told  in  Auto¬ 
graphs ,  the  catalogue  to  which  I  have  referred,  seems 
designed  to  call  attention  to  some  striking  incident  in  the 
life  of  each  of  the  persons  listed  and  whose  name  is  signed 
to  the  manuscript  in  question.  It  rarely  quotes  or  sum¬ 
marizes  the  contents  of  the  manuscript  itself.  In  not  a  few 
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cases  when  a  public  document  is  in  question,  one,  two,  or 
at  most  four  names  are  listed  as  items  under  separate 
numbers,  with  no  indication  of  the  character  of  the  docu¬ 
ment  or  of  its  contents.  To  illustrate:  manuscript  No.  251 
also  bears  the  number  414,  these  numbers  being  pasted  near 
the  names  of  the  persons  to  whose  autographs  it  is  desired 
to  call  attention.  The  manuscript  is  a  decision  of  the  Com¬ 
mittee  of  General  Security,  dated  the  5th  Ventose,  an  3. 
It  is  signed  by  eight  members,  of  whom  several  are 

580  as  important  as  the  two  numbered.  In  general  I 
may  venture  the  opinion  that  the  existing  catalogue 

does  not  adequately  present  the  interest  of  the  manuscripts. 

After  a  careful  review  of  the  manuscripts  I  should  say 
that  they  will  not  offer  material  for  research.  There  are 
not  enough  of  any  one  class  or  category.  They  do,  however, 
illustrate  many  significant  phases  of  the  French  Revolution 
and  of  the  Old  Regime  which  preceded  it,  the  practices  of 
the  successive  governments,  the  types  of  thought,  and  the 
personal  characteristics  i  of  the  individuals  who  had  a  part 
in  the  movement.  An  adequate  method  of  arrangement  in 
a  catalogue  would  bring  out  this  value  of  the  collection 
without  lessening  the  interest  in  the  autographs  which  are 
included. 

The  earlier  numbers  in  the  catalogue  refer  to  personages 
of  the  Old  Regime,  writers  like  Voltaire  or  Rousseau, 
women  of  the  famous  salons  like  the  Marquise  du  Chatelet 
or  Madame  d’Epinay,  Encyclopedists  or  Physiocrats  like 
Diderot  and  Quesney,  notable  ministers,  Terray,  Turgot, 
Necker,  and  Calonne.  The  king,  the  queen,  various  princes 
and  princesses  are  represented.  When  we  come  to  the 
Revolution  we  have  journalists,  members  of  the  various 
assemblies,  the  Constituent,  the  Legislative,  the  Conven¬ 
tion,  the  Paris  municipal  councils,  members  of  committees, 
the  notorious  Comite  de  surveillance  of  the  Commune  of 
August  10  and  of  the  great  governing  committees  of  the 
Convention,  the  Committee  of  Public  Safety  and  of  Gen¬ 
eral  Security,  prosecutors,  jurors,  and  judges  of  the  Revo¬ 
lutionary  Tribunal.  Over  one  hundred  and  fifty  members 
of  the  Convention  are  listed.  There  are  also  generals  and 
diplomats. 

581  Several  manuscripts  have  great  interest  like  the 
letter  of  Panton  to  Marie  Antoinette,  kept  in  a  spe- 
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cial  safe.  Almost  equal  interest  attaches  to  specimens  of 
lettres  de  cachet,  acts  of  the  Committee  of  General  Secur¬ 
ity,  and  proceedings  of  the  Revolutionary  Tribunal. 

A  new  catalogue  should  classify  the  manuscripts  accord¬ 
ing  to  their  type  or  the  position  occupied  by  the  persons 
who  signed  them.  For  example,  there  are  several  manu¬ 
scripts  emanating  from  the  Committee  of  General  Security 
of  the  Convention,  which  was  the  ministry  of  police  of  the 
time.  As  the  committee  varied  in  membership  the  signa¬ 
tures  vary.  The  documents  illustrate  the  functions  under¬ 
taken  by  the  committee.  They  should  be  brought  together 
under  an  appropriate  heading.  In  the  same  way  the  manu¬ 
scripts  which  are  really  decisions  of  the  Committee  of  Pub¬ 
lic  Safety  or  acts  of  the  Revolutionary  Tribunal  or  of  its 
notorious  prosecutor,  Fouquier-Tinville,  shohld  be  grouped 
by  themselves.  The  Convention,  was  divided  into  parties, 
Girondins,  Montagnard,  and  Centre  or  Pl^in.  So  far  as 
possible  the  members  of  each  party  here  represented  should 
be  grouped. 

In  the  same  way,  if  we  turn  to  the  Old  Regime,  we  have 
the  Encyclopedists,  the  Physiocrats,  officials  of  the  ministry 
and  the  Court,  farmers  general  of  the  taxbs,  etc.  These 
should  be  grouped. 

If  there  are  individuals  in  the  list  here  represented  who 
belong  to  none  of  the  categories  indicated  they  could  be 
treated  as  miscellaneous  and  each  manuscript  treated  for 
what  its  content  suggests. 

582  There  should  also  be  an  alphabetical  list,  with 
references  to  the  different  places  in  which  the  sig¬ 
natures  of  the  man  in  question  appears.  I  might  add  the 
“woman,”  for  there  are  many  autographs  of  women. 

Wherever  a  manuscript  has  illustrative  value  the  content 
and  its  significance  should  be  summarized.  In  all  cases 
the  character  of  the  letter  or  document  should  be  indicated. 
Here,  for  example,  in  the  case  of  a  miscellaneous  document 
which  emanated  from  the  directory  of  the  district  of 
Perpignan,  8  Messidor,  an  2,  at  the  height  of  the  struggle 
for  national  defense  in  1794,  also  also  at  the  height  of  the 
Terror.  On  the  outside  of  the  folder  it  is  listed  as  signed 
by  Siau  (Fran^ais-Emmanuel-Leonard)  deputy  of  the 
Legislative  Assembly  from  the  department  of  the  Eastern 
Pyrenees.  It  is  noted  that  the  paper  is  also  signed  by 
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Michaud,  representative  of  the  people  with  the  army  of 
the  Pyrenees.  Nothing  is  said  of  the  contents.  It  how¬ 
ever  testifies  to  the  shortage  of  meat,  even  for  the  armies. 
It  proposes  to  issue  the  legal  ration  of  meat  and  give  the 
individual  soldier  the  balance  in  assignats.  As  assignats 
in  that  department  were  worth  .37  in  Messidor  it  is  obvious 
that  the  soldier  did  not  get  a  very  good  bargain.  I  was 
much  interested  in  this  document  for  although  I  have 
studied  price-fixing  during  the  Revolution  a  good  deal  I 
did  not  recall  a  case  of  this  kind.  I  should  list  this  docu¬ 
ment  under  “Subsistence  and  supply  of  the  armies”  or 
some  kindred  classification. 

583  In  the  existing  catalogue  certain  manuscripts  are 
undated  which  might  be  given  a  date  if  the  internal 

evidence  were  examined. 

In  editing  a  catalogue,  choosing  style  of  typography, 
etc.,  we  should  be  assisted  by  the  printed  entries  on  the 
folders,  especially  those  of  Charavav.  Doubtless  the  Li¬ 
brary  contains  other  catalogues  which  may  be  of  use  in 
this  connection. 

I  might  add  that  the  catalogue  could  be  illustrated  by 
selecting  the  most  significant  manuscripts,  reproducing 
them,  and  giving  on  the  page  opposite  a  commentary,  in¬ 
cluding  the  information  necessary  for  appreciating  the 
meaning  of  the  contents. 

Oct.  21,  1929. 

584  Appendix  AG. 

The  following  letters  were  offered  by  the  defendant,  and 
received  in  evidence  by  the  Court,  over  the  objections  and 
exceptions  of  counsel  for  the  plaintiffs : 

585  Defendant’s  Exhibit  16-A. 

“October  11,  1929. 

My  Dear  Sir: 

I  have  your  letter  of  the  9th. 

You  ask  whether  you  are  to  assume  from  my  letter  that  I 
‘refuse  to  comply  with  the  request  of  the  executors’  for  the 
delivery  to  them  of  the  Thacher  Collection.  Certainly. 
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Your  postscript  inquires  as  to  our  intentions  regarding 
the  ‘ return’  of  ‘the  items  on  deposit  wh^ch  clearly  were 
never  bequeathed  by  the  will  of  Emma  Treadwell  Thacher’. 
Please  specify  what  items  this  refers  to. 

Very  truly  yours, 

'  9 

Librarian. 


Coplin  Yaras,  Esq.,  100  State  Street,  Albany,  New  York.” 
6  Defendant’s  Exhibit  No.  1 7. 
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“Coplin  Yaras,  Counselor-at-law,  100  State  Street,  Albany, 

N.  Y. 

October  16,  1929. 

Dr.  Herbert  Putnam, 

Librarian  of  Congress, 

Library  of  Congress, 

Washington,  D.  C. 

Dear  Sir:  I 

I  have  your  letter  of  the  11th  inst. 

In  inquiring  as  to  the  property  clearly  never  bequeathed 
by  the  will  of  Emma  Treadwell  Thacher,  I  referred  to  the 
articles  listed  on  the  annexed  sheet.  The  annexed  sheet  is 
a  copy  of  a  list  sent  me,  among  other  things,  by  Dr.  Ashley 
in  June,  1927. 

Awaiting  your  advices,  I  remain, 

Very  truly  yours, 

C0PLIN  YARAS. 

CY:W.” 


1  end. 
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“Exhibit  Four. 


The  John  Boyd  Thacher  Collection  in  the  Library  of 
Congress ,  Group  C,  Deposited  in  the  Library  of  Congress 
February  12,  1913. 

11  items,  as  follows:  j 

I 

1.  Cross  of  the  Naval  Order  of  Meri|t  conferred  by  the 
King  of  Spain  upon  John  Boyd  Thacher. 
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2.  Letters  of  Henry  C.  Ide,  American  Minister  to  Spain 
and  from  A.  A.  Adee,  Assistant  Secretary  of  State,  in  rela¬ 
tion  to  the  foregoing. 

3.  Gold  medal:  “Columbische  Weltausstellung  in  Chi¬ 
cago  1893.  Deutsche  Abteilung”  to  John  Boyd  Thacher. 

4.  A  glass  cross  framed  in  gold  and  also  the  Castillo 
locket  (spherical,  attached  to  a  chain)  each  containing  a 
fragment  of  the  ashes  of  Columbus;  together  with  recep¬ 
tacle  for  exhibition  thereof. 

5.  Portfolio  of  letters  and  statements  of  Jesu  Maria  Cas¬ 
tillo,  G.  W.  Stokes  and  others,  regarding  the  Castillo  locket. 

6.  John  Boyd  Thacher ’s  bronze  badge  as  Commissioner, 
World’s  Columbian  Exposition. 

7.  John  Boyd  Thacher ’s  gold  badge  (with  ribbon)  as 
member  of  Committee  on  Awards. 

8.  “Manhattan  Day”  (Oct.  21,  1893)  badge.  (Medal, 
ribbon  and  pin.) 

9.  Bronze  medal  commemorating  the  400  years  of  Ameri¬ 
can  progress  since  the  discovery  of  America. 

10.  Small  medal.  “Venezuela  en  la  exposition  *  *  * 

de  Chicago  1893”. 

11.  Small  medal.  “IV  Centenario  del  descubrimento  de 
America.” 

588  Defendant’s  Exhibit  17-B. 

“October  19,  1929. 

Dear  Sir  : 

I  have  your  note  of  the  16th,  enclosing  a  copy  of  the  list 
constituting  Exhibit  4  (Group  C)  of  the  Thacher  Collection 
as  reported  by  Mr.  Ashley  in  June,  1927.  As  noted  by  him, 
they  were  placed  with  us  in  February  1913.  The  letters 
from  Mrs.  Thacher  explaining  the  action  were  dated  Febru¬ 
ary  9  and  February  10,  1913.  I  enclose  a  copy  of  the  rele¬ 
vant  passages  from  them. 

Under  them  we  have  regarded  these  articles  as  items 
which  she  desired  to  be  associated  with  the  collections 
should  these  latter  be  bequeathed  to  us. 

I  I  should,  however,  note: 

(1)  That  as  regards  two  especially  significant  ones — the 
cross  and  the  locket — a  previous  thought  in  1911  had  been 
that  they  might  be  placed  in  the  monument  to  Columbus  in 
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Washington;  and  the  suggestion  was,  in  Mrs.  Thacher ’s 
behalf,  communicated  to  the  Fine  Arts  Conimission.  The 
response  was,  however,  that  there  would  be  no  satisfactory 
way  for  arranging  the  matter,  and  to  this  Mrs.  Thacher 
later  expressed  her  concurrence. 

(2)  In  1918  (January  22),  Mrs.  Thacher  wrote  us  that 
on  a  visit  to  Washington  made  ‘more  than  a|  year  ago’  she 
had  been  impressed  by  the  atmosphere  of  the  Pan  Ameri¬ 
can  Building  and  that  it  seemed  to  her  that  that  might  be 
the  appropriate  place  for  the  ‘ashes  of  Columbus’;  adding 
that  ‘in  the  Library  they  are  but  a  little  thing  and  do  not 
seem  to  belong’. 

I  therefore  wrote  in  her  behalf  to  the  Director  of  the  Pan 
American  Union  communicating  her  suggestion.  He 

589  answered  that  he  would  consult  his  Governing  Board. 
Apart,  however,  from  word  that  :he  Governing 

Board  had  referred  the  matter  to  a  committee,  it  seems  to 
have  lapsed. 

Let  me  add  that  while  the  eleven  iterhs  constituting 
Group  C  might  seem  appropriate  in  association  with  the 
John  Boyd  Thacher  Collections  here,  we  should  willingly 
surrender  them  to  the  Executors  if  they  nofw  regard  them 
as  more  appropriate  as  a  possession  of  the  relatives,  or 
desire  to  make  some  other  disposition  of  them. 

Very  truly  yours, 

Librarian . 

(1  enclosure.) 

Coplin  Yaras,  Esq.,  100  State  Street,  Albany,  New  York.” 

590  Enclosure  in  Defendant’s  Exhibit  17 -B. 

Extracts  from  Letters  of  Mrs.  John  Boyd  Thacher  to  the 

Librarian  of  Congress. 

February  9,  1913,  Mrs.  Thacher  Writes: 

“*  *  *  I  will  send  the  Castillo  locket  and  the  rather 

clumsy  arrangement  in  which  it  was  shown  at  Chicago. 
The  minute  scraps  of  the  poor  Admiral  oiight  to  rest  in 
the  same  place  and  as  we  said,  it  makes  one  seem  less  im¬ 
portant  if  there  is  another  somewhere  else]  These  bits  of 
dust  are  all  there  are  in  this  country.  I  send  the  letters 
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affidavits,  and  so  on.  Also  a  decoration  from  the  Spanish 
government  and  one  or  two  Columbian  medals  of  which 
there  are  but  few  and  Mr.  Thacher ’s  Columbian  badges. 
These  can  be  tucked  in  a  quiet  corner  and  so  preserved. 
Two  common  medals  can  be  thrown  away  or  put  with  same 
collection.” 

February  10,  1913,  Mrs.  Thacher  writes: 

“I  am  willing  to  give  both  the  cross  and  locket  contain¬ 
ing  the  precious  dust  of  the  great  Admiral  through  you  to 
the  government,  provided  it  furnishes  a  suitable  place  in 
which  they  may  rest,  and  where  they  may  be  seen  on  re¬ 
quest — also  provided  the  name  of  John  Boyd  Thacher  shall 
be  associated  permanently  with  the  gift. 

“If  after  a  suitable  time  the  government  fails  to  provide 
such  a  place,  they  may  then  be  placed  with  the  collection  in 
as  safe  a  way  as  possible.  I  think  it  only  fair  to  ask  that 
this  mav  be  done. 

“If  it  becomes  a  gift,  I  would  like  the  date  of  February 
25  associated  with  it.” 

591  Defendant’s  Exhibit  17-C. 

“Coplin  Yaras,  Counselor-at-law,  100  State  Street, 

Albany,  N.  Y. 

October  23,  1929. 

Dr.  Herbert  Putnam, 

Librarian  of  Congress, 

Library  of  Congress, 

Washington,  D.  C. 

Dear  Sir: 

I  have  your  letter  of  the  19th  inst. 

The  executors  have  considered  the  matter  referred  to  in 
your  letter  and  have  instructed  me  to  request  you  to  send 
the  articles  constituting  Group  C  to  Colonel  George  Curtis 
Treadwell,  360  State  Street,  Albany,  N.  Y. 

If  you  are  not  willing  to  assume  the  cost  of  sending  the 
articles,  etc.,  and  wish  us  to  take  them  at  Washington, 
Please  advise  me  and  we  will  do  as  you  wish  in  the  matter. 
Very  truly  yours, 

COPLIN  YARAS. 

CY:AFW.” 
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Defendant's  Exhibit  26. 

“September  9,  1930. 

The  preparation  of  the  Catalogue  of  autographs  of  the 
French  Revolution,  and  also  of  the  miscellaneous  printed 
books  forming  part  of  Mrs.  Thacher 's  bequest,  has  now 
been  completed  and  the  ‘copy’  ready  to  go  to  the  printing 
office;  also,  specimens  have  been  made  of  type  and  form 
of  entry,  concluding  with  the  specimens  which  I  enclose — 
with  a  duplicate  of  each. 

In  the  absence  of  any  suggestions  from  the  Executors 
for  the  modification  of  these,  we  shall  adopt  them  in  the 
publications. 

Very  truly  yours, 

Librarian . 

(8  enclosures.) 

Coplin  Yaras,  Esq.,  Attorney  for  the  Executors  of  the 
Will  of  Emma  Treadwell  Thacher,  National  Savings  Bank 
Building,  Albany,  New  York.” 

593  Plaintiffs'  Exhibit  No.  — f. 

“Library  of  Congress 
Office  of  the  Li 

March  1,  1927. 

Gentlemen  : 

Let  me  thank  you  for  the  notification  that  the  will  of 
Mrs.  Thacher  has  been  offered  for  probate. 

An  appearance  for  the  government  i^  of  course  quite 
unnecessary.  I  should,  however,  appreciate  a  copy  of  any 
of  the  provisions  of  the  will  which  may  concern  the  Library 
of  Congress  or  the  United  States.  j 

If  these  are  brief,  perhaps  you  will  jbe  so  good  as  to 
send  me  an  extract  containing  them.  If  they  are  intel- 


,  Washington. 


brarian. 


592 

Dear  Sir: 
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ligible  only  from  an  examination  of  the  will  as  a  whole,  the 
Library  will  gladly  meet  the  cost  of  a  transcript  of  it. 
Very  truly  yours, 

HERBERT  PUTNAM, 

Librarian . 

Messrs.  Reilly  and  Yaras,  100  State  Street,  Albany,  New 
York.” 

594  Plaintiffs’  Exhibit  No.  — . 

4  4  Library  of  Congress,  Office  of  the  Librarian,  Washington. 

FWA-AP.  i  June  3,  1927. 

My  Dear  Sir: 

In  the  absence  of  Dr.  Putnam,  I  beg  to  acknowledge  the 
receipt  of  your  letter  of  June  1,  and  to  say  that  the  matter 
will  have  immediate  attention. 

Verv  truly  yours, 

,  F.  W.  ASHLEY, 

Acting  Librarian . 

Coplin  Yaras,  Esq.,  100  State  Street,  Albany,  New  York.” 

595  Plaintiff’s  (?)  Exhibit  No.  — . 

4  4  Reilly  and  Yaras,  Counselors-at-law,  100  State  Street, 

Albany,  N.  Y. 

November  2,  1927. 

Dr.  Herbert  Putnam, 

Librarian  of  Congress, 

Washington,  D.  C. 

Re  Bstate  of  Emma  Treadwell  Thacher,  Deceased. 
Dear  Sir  : 

On  July  1st,  during  your  absence  from  Washington,  Mr. 
Ashley,  at  a  great  deal  of  trouble,  I  am  sure,  sent  me  a  very 
full  and  complete  record  of  all  of  the  books  and  other  mat¬ 
ters  bequeathed  to  the  Library  of  Congress  by  the  late 
Mrs.  Thacher.  At  my  suggestion,  also,  Mr.  Ashley  sent 
me  an  estimate  of  the  value  of  these  objects. 

We  are  now  preparing  the  account  in  this  estate  and  it 
becomes  necessary  for  us  to  procure  an  affidavit  as  to  these 
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values.  So  far  as  these  objects  are  concerned  the  affidavit 
is  used  only  for  the  accounting  and  not  foi*  taxation  pur¬ 
poses,  since  they  are  exempt  from  taxation  under  the  laws 
of  the  United  States  and  the  laws  of  the  State  of  New  York. 

I  am  taking  the  liberty,  therefore,  of  enclosing  an  affi¬ 
davit  for  your  signature  which  I  would  like  to  have  you  ac¬ 
knowledge  before  a  notary  public  and  return  same  to  me 
in  the  enclosed  stamped  envelope.  If  you  iwish  to  change 
the  affidavit  in  any  manner  I  would  be  glad  to  have  you  do 
so.  Assuring  you  of  our  genuine  appreciation  of  your  ad¬ 
vice  and  assistance  in  this  matter,  I  remain, 

Respectfully  yours, 

COPLIN  YARAS, 
Attorney  fo\r  Executors 

C  Y :  AG. 

I 

596  Plaintiffs’  Exhibit  No.  — . 

“Library  of  Congress,  Washington. 


Office  of  the  Librarian. 

September  18, 1929. 

Dear  Sir  : 

i 

I  acknowledge  your  communication  of  September  6th, 
written,  you  state,  under  instruction  of  tjie  Executors  of 
the  Estate  of  Mrs.  Emma  Treadwell  Thacher,  demanding 
delivery  to  them  of  the  collections  bequeathed  by  her  to  the 
United  States  Government,  and  on  deposit  at  the  Library 
of  Congress :  the  ground  of  the  demand  being  that  the  con¬ 
ditions  attached  to  the  bequest  have  not  b^en  fulfilled. 

In  ordinary  course  the  demand  would  b&  referred  to  the 
Department  of  Justice.  We  should,  however,  have  from 
you  a  specification  of  the  particulars  as  t|o  which  non-ful¬ 
fillment  is  alleged. 

This  seems  the  more  appropriate  because,  since  the  pro¬ 
bate  of  the  will  in  May,  1927,  we  have  had  no  inquiry  from 
the  Executors  with  respect  to  our  progress  in  complying 
with  them;  nor  any  expression  of  interest,  until  your  call 
here  with  Colonel  Treadwell  on  July  29th,  which,  as  re¬ 
ported  to  me,  disclosed  no  dissatisfaction. 

In  the  absence  of  that,  or  of  any  inquiry  as  to  what  fur¬ 
ther  arrangements  are  in  prospect,  the  abruptness  of  this 
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demand  naturally  astonishes  us.  And  it  seems  quite  incon¬ 
sistent  with  the  friendly  and  cooperative  relations  hereto¬ 
fore  subsisting  between  my  office  and  the  estate ;  the  confi¬ 
dence  in  our  disposition  i  and  ability  of  Mrs.  Thacher  her¬ 
self  during  the  many  years  of  our  custody  of  the  collec¬ 
tions;  or,  I  may  add,  a  desire  on  the  part  of  the 
597  Executors  to  see  her  main  intention  regarding  them 
effected  rather  than  frustrated. 

Very  truly  yours, 

HERBERT  PUTNAM, 

Librarian. 

Coplin  Yaras,  Esq.,  100  State  Street,  Albany,  New 
York.” 


598  Index  to  Exhibits. 
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604  In  the  Court  of  Appeals  of  the  District  of  Columbia. 

No.  5728. 

George  Curtis  Treadwell  and  Hugh  Reilly,  as  Executors 

of  the  Will  of  Emma  Treadwell  Thacher,  and  George 

Curtis  Treadwell,  Individually,  Plaintifcs-Appellants, 

v. 

Herbert  Putnam,  Defendant- Appellee. 

Designation  for  Omission  in  Printing . 

Now  come  the  appellants  in  the  above  entitled  cause  by 
Charles  Dickerman  Williams,  Richard  H.  Wilmer,  Douglas 
L.  Hatch,  their  attorneys  and  direct  the  Cflerk  to  print  the 
record  in  said  cause  as  filed,  except  the  following  parts 
thereof  which  the  Clerk  is  directed  to  omit,  namely: 

1.  Omit  the  last  will  and  testament  of  femma  Treadwell 
Thacher,  dated  January  29,  1925,  contained  in  the  envelope 
marked  Appendix  A,  but  print  the  same  as  an  Exhibit  to 
the  declaration  herein,  and  print  the  memorandum  entitled 
Appendix  A. 

2.  Omit  the  material  contemplated  by  Appendix  D,  but 

print  the  memorandum  entitled  Appendix  D,  except  the  last 
sentence.  j 

3.  Omit  the  material  referred  to  in  Appendix  H,  but 
print  the  memorandum  entitled  Appendix  H  except  the 
last  sentence  thereof. 

4.  Omit  the  material  referred  to  in  Appendix  I,  but  print 
the  memorandum  entitled  Appendix  I  except  the  last  sen¬ 
tence  thereof. 

5.  Omit  the  material  referred  to  in  Appendix  Q, 

605  but  print  the  memorandum  entitled  Appendix  Q,  ex¬ 
cept  the  last  sentence  thereof. 

6.  Omit  the  material  referred  to  in  Appendix  T,  but 
print  the  memorandum  entitled  Appendix  T  except  the  last 
sentence  thereof. 

7.  Omit  the  material  referred  to  in  Appendix  A-B,  but 
but  print  the  memorandum  entitled  A-B  except  the  last 
sentence  thereof. 

8.  Omit  the  material  referred  to  in  Appendix  A-E,  but 
print  the  memorandum  entitled  Appendix  A-E. 
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Counsel  certify  that  the  matter  designated  for  omission 
is  immaterial  to  the  determination  of  the  questions  in¬ 
volved  and  that  the  printing  thereof  would  be  a  needless 
expense. 

GEORGE  CURTIS  TREADWELL  and 
HUGH  REILLY, 

As  Executors  of  the  Will  of 
Emma  Treadwell  Thacher,  and 
GEORGE  CURTIS  TREADWELL, 

Individually,  Plaintiff s- Appellants, 
By  CHARLES  DICKERMAN  WILLIAMS, 
RICHARD  H.  WILMER, 

DOUGLAS  L.  HATCH, 

Attorneys . 

Service  of  a  copy  of  the  foregoing  is  acknowledged  this 
—  day  of  July,  1932. 

LEO  A.  ROVER, 

U .  S .  Atty. 

JOHN  W.  FIHELLY, 

1  Asst .  U.  S.  Atty. 

606  [Endorsed:]  5728.  In  the  Court  of  Appeals  of 
the  District  of  Columbia.  George  Curtis  Treadwell 

et  al.,  Plaintiffs- Appellants,  v.  Herbert  Putnam,  Defendant- 
Appellee.  Designation  for  Omission  in  Printing.  Charles 
Dickerman  Williams,  44  Wall  Street,  New  York,  N.  Y. ; 
Richard  H.  Wilmer  and  Douglas  L.  Hatch,  627  Transpor¬ 
tation  Bldg.,  Washington,  D.  C.,  Attorneys  for  Plaint  iff  s- 
Appellants.  Court  of  Appeals,  District  of  Columbia.  Filed 
Jul.  1,  1932.  Henry  W.  Hodges,  Clerk. 

607  In  the  Court  of  Appeals  of  the  District  of  Columbia. 

No.  5728. 

George  Curtis  Treadwell  and  Hugh  Reilly,  as  Executors 
of  the  Will  of  Emma  Treadwell  Thacher,  and  George 
Curtis  Treadwell,  Individually,  Appellants, 

v. 

Herbert  Putnam,  Appellee. 

Counter-Designation  for  Printing. 

Now  comes  the  appellee  in  the  above  entitled  cause  by 
his  attorney,  Leo  A.  Rover,  United  States  Attorney  in  and 
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for  the  District  of  Columbia,  in  opposition  to  appellant’s 
designation  for  printing  and  directs  the  CJerk  to  include 
in  the  printed  record  the  following  parts  vfhich  appellant 
designated  for  exclusion ,  such  parts  being  considered  by 
appellee  as  material  to  the  determination  of  the  questions 
raised  on  appeal,  namely: 

1.  Include  the  material  referred  to,  and  the  memoran¬ 
dum,  in  Appendix  H  of  the  Bill  of  Exceptions. 

2.  Include  the  material  referred  to,  and  the  memoran¬ 
dum,  in  Appendix  I  of  the  Bill  of  Exception^. 

3.  Include  the  material  referred  to,  and|  the  memoran¬ 
dum,  in  Appendix  Q  of  the  Bill  of  Exceptions. 

4.  Include  the  material  referred  to,  an<^  the  memoran¬ 
dum,  in  Appendix  T  of  the  Bill  of  Exceptions. 

5.  Include  the  material  referred  to,  and  the  memoran¬ 

dum,  in  Appendix  A-B  of  the  Bill  of  Exceptions. 

608  6.  Include  the  material  referred  to,  and  the  memo¬ 
randum,  in  Appendix  A-E  of  the  Bill  of  Exceptions. 

LEO  A.  ROVER, 

LEO  A.  ROV^R, 

United  States  Attorney . 

JOHN  W.  FliELLY, 

JOHN  W.  FlflELLY, 

Assistant  United  States  Attorney . 

JOHN  J.  WILSON, 

JOHN  J.  WIILSON, 

Assistant  United  States  Attorney . 

609  [Endorsed:]  In  the  Court  of  Appeals  of  the  Dis¬ 
trict  of  Columbia.  No.  5728.  George  Curtis  Tread¬ 
well  and  Hugh  Reilly,  as  Executors  of  th(J  Will  of  Emma 
Treadwell  Thacher,  and  George  Curtis  Treadwell,  Individ¬ 
ually,  Appellants,  v.  Herbert  Putnam,  Appellee.  Counter¬ 
designation  for  Printing.  Leo  A.  Rover,  United  States  At¬ 
torney.  John  W.  Fihelly,  Assistant  U.  S.  Attorney.  John 
J.  Wilson,  Assistant  U.  S.  Attorney.  Court  of  Appeals, 
District  of  Columbia.  Filed  Jul.  7,  1^32.  Henry  W. 
Hodges,  Clerk. 


422 


G.  C.  TREADWELL  ET  AL.  VS.  H.  PUTNAM. 


610  In  the  Court  of  Appeals  of  the  District  of  Columbia. 

No.  5728. 

George  Curtis  Treadwell  and  Hugh  Reilly,  as  Executors 
of  the  Will  of  Emma  Treadwell  Thacher,  and  George 
Curtis  Treadwell,  Individually,  Plaintiffs-Appellants, 

v. 

Herbert  Putnam,  Defendant-Appellee. 

Stipulation. 

It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  hereto  through  their  attorneys,  Charles  Dickerman 
Williams,  Richard  H.  Wilmer  and  Douglas  L.  Hatch,  for 
the  appellants,  and  Leo  A.  Rover,  United  States  Attorney, 
and  John  W.  Fihelly  and  John  Wilson,  Assistant  United 
States  Attorneys  for  the  appellee,  that  the  exhibits  contem¬ 
plated  by  Appendices  B,  C,  G,  J,  K,  L,  M,  N,  0,  P,  U,  W, 
X  and  A-D  be  considered  as  physical  exhibits  within  the 
rules  of  this  Honorable  Court  governing  same. 

CHARLES  DICKERMAN  WILLIAMS, 
RICHARD  H.  WILMER, 

DOUGLAS  L.  HATCH, 

Attorneys  for  Appellants. 
LEO  A.  ROVER, 

JOHN  W.  FIHELLY, 

JOHN  J.  WILSON, 

1  Attorneys  for  Appellee. 

611  [Endorsed.*]  5728.  In  the  Court  of  Appeals  of 
the  District  of  Columbia.  George  Curtis  Treadwell 

and  Hugh  Reilly,  as  Executors  of  the  Will  of  Emma  Tread¬ 
well  Thacher,  and  George  Curtis  Treadwell,  Individually, 
Plaintiffs-Appellants,  v.  Herbert  Putnam,  Defendant-Ap¬ 
pellee.  No.  5728.  Stipulation.  Richard  H.  Wilmer,  At¬ 
torneys-at-law,  Transportation  Building,  Washington,  D.  C. 
Court  of  Appeals,  District  of  Columbia.  Filed  Jul.  18,  1932. 
Henry  W.  Hodges,  Clerk. 

Endorsed  on  cover :  District  of  Columbia  Supreme  Court. 
No.  5728.  George  Curtis  Treadwell  and  Hugh  Reilly,  as 
executors  of  the  will  of  Emma  Treadwell  Thacher,  and 
George  Curtis  Treadwell,  individually,  appellants,  vs.  Her¬ 
bert  Putnam.  Court  of  Appeals,  District  of  Columbia. 
Filed  Jun.  24,  1932.  Henry  W.  Hodges,  Clerk. 
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OF  THE  DISTRICT  OF  COLUMBIA 


April  Term,  1932 


GEORGE  CURTIS  TREADWELL  and  HUGH  REILLY 
as  Executors  of  the  Will  of  Emma  Treadwell  Thacher, 
and  GEORGE  CURTIS  TREADWELL  individually, 

Appellants 


HERBERT  PUTNAM 


Chari.es  Dickerman  Williams, 
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Richard  H.  Wilmer, 
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Douglas  L.  Hatch, 
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Attorneys  for  Plaintiffs- Appellants 
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(Emtrt  nf  Appeal 

OF  THP]  DISTRICT  OF  COLUMBIA. 


April  Term,  1932. 


George  Curtis  Treadwell  and 
Hugh  Reilly,  as  Executors  of 
the  Will  of  Emma  Treadwell 
Thacher,  and  George  Curtis 
Treadwell  individually,* 

Appellants, 


Xo.  57iS. 


Herbert  Putnam. 


BRIEF  FOR  APPELLANTS. 

This  is  an  appeal  from  a  judgment  of  the  Supreme 
Court  of  the  District  of  Columbia  entered  upon  a 
directed  verdict. 


History  of  Case. 

This  is  a  declaration  in  replevin  to  secure  the 
return  to  plaintiffs  of  a  collection  of  books,  letters 
and  documents  bequeathed  by  the  Fifth,  Seventh 
and  Fourteenth  paragraphs  of  the  will  of  the  late 
Emma  Treadwell  Thacher,  widow  of  the  late  John 
Boyd  Thacher,  and  in  the  possession  of  the  defend¬ 
ant.  The  declaration  was  filed  on  October  8,  1930 
(R.  3).  | 

- — - - - — - - t - 

*  On  account  of  the  death  of  Mr.  Treadwell  during  the  pend¬ 
ency  of  this  appeal,  his  widow  and  executrix,  L^ura  Butler 
Treadwell,  has  been  substituted  for  him  in  his  individual  capac¬ 
ity.  Mr.  Reilly  continues  as  surviving  executor  of  Mri  Thacher’s 
will. 


The  declaration  alleged  that  the  collection  had 
been  left  to  the  United  States  by  Mrs.  Thacher's 
will,  but  subject  to  certain  conditions  subsequent; 
that  these  conditions  had  been  breached  and  the 
collection  had  reverted  to  the  estate  to  be  disposed 
of  to  the  residuary  legatee;  that  plaintiffs,  being 
the  executors  and  the  residuary  legatee,  had  de¬ 
manded  return  of  the  collection,  but  had  been  re¬ 
fused  ;  that  defendant  was  the  officer  of  the  United 
States  in  possession  of  the  collection  (R.  1-4). 

The  defendaiit  demurred  to  the  declaration  on 
November  13,  1930  (R.  16),  and  at  the  same  time 
the  United  States  Attorney  filed  on  behalf  of  the 
Attorney  General  of  the  United  States  a  suggestion 
and  motion  as  to  jurisdiction  (R.  17). 

The  demurrer  was  overruled  by  Mr.  Justice  Staf¬ 
ford  on  April  17,  1931  (R.  18). 

A  plea  was  then  interposed,  the  sole  defense 
l>eing  a  denial  of  any  breach  of  condition  (R.  18- 
20). 

The  case  came  on  for  trial  (having  been  advanced 
by  reason  of  Mr.  Treadwell's  ill-health)  on  Decem¬ 
ber  14,  1931,  before  Mr.  Justice  Adkins  and  a  jury 
(R.  54).  The  trial  continued  on  the  15th,  16th, 
17th,  18th,  21st  and  22nd  days  of  December,  upon 
the  last  of  which  days  Mr.  Justice  Adkins  made 
certain  findings  of  fact,  and  thereupon  directed 
the  jury  to  return  a  verdict  for  defendant  (R.  374- 
378) .  Upon  this  verdict  judgment  was  entered  and 
this  appeal  followed  (R.  23-24). 

Errors  Relied  On. 

The  Court  erred : 

1.  In  denying  the  plaintiffs'  motion  for  judgment 
made  after  the  opening  statement  of  counsel  for  the 
defendant  ( Assignment  of  Error  2 ) . 


2.  In  denying  the  plaintiffs’  motion  for  a  directed 
verdict  at  the  close  of  the  entire  case  (Assignment 
of  Error  3). 

3.  In  granting  defendant’s  motion  for  a  directed 
verdict  at  the  close  of  the  entire  case  ( Assignment 


of  Error  4 ) . 

4.  In  making  the  findings  of  fact  contained  in 

the  findings,  numbered  paragraphs  1,  2,  3,  5,  6,  7, 
9,  10,  11,  12  (Assignments  of  Error  5,  6,  7,  8,  Ip,  10, 
12,  13,  14,  15,  149).  J 

5.  In  withdrawing  the  case  from  the  jury  (As¬ 
signments  of  Error  4,  5,  6,  7,  8,  9,  10,  12, 13,  ljt,  15, 
149,  150,  164,  165,  167,  168,  90,  91,  92). 


6.  In  sustaining  the  defense  of  no  assent  tiy  the 
executors,  which  defense  was  not  raised  by  the 
pleadings  nor  supported  by  the  evidence  (Assign- 
meats  of  Error  158,  159,  160,  161,  162,  163,  165, 
166, 167,  6,  7, 115, 10,  70,  71, 117, 118, 119). 

7.  In  receiving  evidence  of  the  defendant  as  to 
events  subsequent  to  the  demand  in  compliancy  with 
the  conditions  (Assignments  of  Error  156,  ^0,  31, 
38,  46,  59,  61,  65,  66,  67,  72,  73,  74,  75,  76,  ^4,  85, 
86,  93,  94,  97,  98,  99,  113,  132,  133,  134,  133,  139, 
140,  141,  142, 15). 

8.  In  rejecting  proof  of  the  inadequacy  of  Vol¬ 
umes  II  and  III  of  the  catalogue  and  in  rejecting 
proof  that  the  volumes  actually  depart  from  the 
sketch  which  was  submitted  (Assignments  of  Error 
157,  13,  14,  15,  59,  68,  95,  96,  100,  136,  143,  144, 
145,  146,  147,  148,  149). 

9.  In  receiving  defendant’s  evidence  tending  to 
prove  the  testatrix’s  intention  by  evidence  extrinsic 
to  the  will,  including  expert  testimony  to  pro|e  such 
intent  and  expert  testimony  on  the  ultimate  f^cts  in 
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issue  (Assignments  of  Error  151,  152,  153,  50,  51, 
GO,  76,  78,  79,  80,  81,  101,  102,  103,  104,  105,  106, 
107, 108,  111,  116,  154,  155,  62,  63,  64,  87, 109,  110). 

10.  In  admitting  in  evidence  a  mass  of  corre¬ 
spondence,  irrelevant,  immaterial  and  incompetent 
and  calculated  to  confuse  the  issues  (Assignments 
of  Error  16,  17,  18,  19,  20,  21,  22,  23,  24,  25,  26,  32, 
33,  34,  35,  36,  39,  44,  45,  47,  48,  127,  128,  129,  130, 
131,  137,  138 ;  Additional  Assignments  of  Error  a, 
b,  c.  d.  e,  f,  g.  h,  i,  j). 

11.  In  other  respects  apparent  of  record  (Assign¬ 
ment  of  Error  170  and  others  not  listed  above). 


Facts. 

The  testatrix,  Mrs.  Emma  Treadwell  Thacher, 
was  the  widow  of  John  Boyd  Thacher,  a  distin¬ 
guished  citizen  of  Albany,  New  York.  Mr.  Thacher, 
during  his  lifetime,  had  formed  a  large  and  valu¬ 
able  collection  of  books,  autographs,  autograph 
letters  and  documents.  After  Mr.  Thacher’s  death 
Mrs.  Thacher  became  the  owner  of  this  collection. 
At  various  times  she  made  loans  of  parts  of  this 
collection  to  the  Library  of  Congress  (R.  17,  299- 
300,  224).  These  loans  fall  into  these  main  groups 
(R.  357-359): 

1.  The  “incunabula”  (books  printed  before 
1500),  lent  in  1910  [921  volumes:  PI.  Ex.  3]. 

2.  Americana  and  Bibliographic  Apparatus  [820 
volumes:  PI.  Ex.  3]. 

3.  Autographs  and  manuscripts  relating  to 
European  celebrities  generally,  lent  in  January, 
1915  [565  items;  PI.  Ex.  4]. 

4.  Books  and  pamphlets  relating  to  the  French 
Revolution,  lent  in  February,  1921  [1,600  volumes  ; 
PI.  Ex.  5]. 


»» 

t> 

5.  Autographs  and  manuscripts  relating  to  per¬ 
sonages  of  the  French  Revolutionary  period,  lent 
in  February,  1921  [1,172  items;  PI.  Ex.  6]. 

Mrs.  Thacher  died  in  Albany,  New  York,  on  Feb¬ 
ruary  18,  1927  (R.  2).  Her  will  appointed  plain¬ 
tiffs  executors  (R.  12). 

I 

By  the  “Fifth”  paragraph  of  her  will  the  testa¬ 
trix  bequeathed  this  collection  to  the  United  Spates 
of  America  to  be  held  in  the  Library  of  Confess, 
subject,  however,  to  certain  specific  conditions,  as 
follows  (R.  7) : 

1.  That  the  items  “should  be  kept  together  and 
maintained  as  an  entire  collection  *  * 

2.  That  the  collection  should  be  “known  afxd  to 
be  always  known  and  designated  as  the  ‘Collection 
of  John  Boyd  Thacher’  and  forever  held  bV  the 
United  States  of  America  under  such  name  and 
designation  in  said  Library  of  Congress  *  j* 

3.  That  the  Librarian  of  Congress  “shalji  pre¬ 
pare  and  publish,  in  such  form  as  shall  be  approved 
of  by  my  executors,  a  catalogue  of  said  books,, 
pamphlets,  autographs,  autograph  letters  and  docu¬ 
ments,  unless  a  satisfactory  catalogue  of  the  same 
shall  be  so  prepared  and  published  by  me  during 
my  life  time  *  * 

4.  That  “all  possible  precautions  necessary  for 
the  safety  of  the  same  shall  be  applied  and  observ ed 
at  all  times  by  the  proper  officials  and  representa¬ 
tives  of  the  United  States  of  America.”  | 

By  the  “Seventh”  paragraph  of  her  will  Mrs. 
Thacher  provided  that  should  the  officers  of  the 
United  States  entrusted  with  the  collection  fail  to 
comply  icith  any  of  the  conditions ,  the  collection 
should  forthwith  “revert  to  and  become  a  part  of 
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the  residue  of  my  estate  to  be  disposed  of”  accord¬ 
ing  to  the  “Fourteenth”  paragraph  of  the  will. 
The  “Fourteenth”  paragraph  left  the  residue  of  the 
estate  to  Mr.  Treadwell  (R.  8,  12). 

After  Mrs.  Thacher’s  death  a  copy  of  the  will 
was  transmitted  to  the  defendant  Librarian  (R. 
63).  This  he  acknowledged  and  stated  (letter  of 
March  5,  1927)  that  the  conditions  were 

“entirely  appropriate  and  such  as  we  can 
readily  conform  to”  (R.  64). 

The  Librarian  then  made  public  announcements 
of  the  gift,  especially  observing  that  “complete 
title”  to  the  collection  had  passed  to  the  United 
States.  These  announcements  were  made  in  March, 
1927  (R.  322-323). 

On  May  4,  1927,  the  will  was  admitted  to  pro¬ 
late,  and  the  Librarian  was  so  advised  (R.  55). 

In  December,  1927,  the  Librarian  in  his  annual 
report  to  Congress,  referred  to  the  gift  as  “perma¬ 
nently  transferred”  to  the  United  States  (R.  325). 

In  August,  1929,  Mr.  Treadwell,  one  of  the  execu¬ 
tors,  and  his  attorney,  visited  the  Library  building 
( R.  56) .  The  Library  authorities  had  been  notified 
of  the  intended  visit  (R.  73-74). 

The  situation  then  discovered  satisfied  the  execu¬ 
tors  that  the  conditions  imposed  by  Mrs.  Thacher’s 
will  had  not  been  complied  with,  and  that  the  col¬ 
lection,  in  accordance  with  the  “Seventh”  para¬ 
graph  of  the  will,  had  reverted  to  the  estate,  to  be 
disposed  of  to  the  residuary  legatee  (R.  59). 

The  facts  as  to  the  situation  of  the  collection  at 
the  time  of  the  visit  in  August,  1929,  will  be  more 
fully  discussed  infra . 

Accordingly  on  September  6,  1929,  the  attorney 
for  the  executors  wrote  a  letter  to  the  Librarian 
demanding  the  return  of  the  collection  (R.  60). 


I 

This  demand  was  refused  upon  the  ground  that 
there  had  been  no  breach  of  the  conditions  (R.  59 ) . 

After  some  correspondence  this  suit  was  com¬ 
menced. 

The  Trial. 

At  the  trial  the  plaintiffs  confined  their  evidence 
to  a  presentation  of  evidence  relating  to  the  con¬ 
dition  of  the  collection  on  and  before  September 
G,  1929. 

Plaintiffs  objected  and  excepted  to  the  admission 
of  evidence  as  to  the  condition  of  the  collection 
after  September  6,  1929,  upon  the  ground  that  title 
had  reverted  to  the  plaintiffs,  if  it  had  revested  at 
all,  on  September  6, 1929 ;  that  the  pleadings  raised 
no  issue  as  to  what  had  happened  after  September 
G,  1929 ;  that  such  evidence  was  relevant  to  no 
issue  theu  pending  before  the  Court  (R.  G9,  84,  98, 
161,  275, 284,  292). 

The  Court  overruled  plaintiffs’  objections  and 
freely  admitted  evidence  as  to  what  was  done  with 
respect  to  the  collection  after  September  G,  ]L929. 

Over  plaintiffs’  objections  and  exceptions  the 
Court  also  admitted  evidence  as  to  various?  visits 
of  the  testatrix,  Mrs.  Thacher,  to  the  Library,  dur¬ 
ing  her  lifetime,  and  also  evidence  of  visits  by 
Library  officials  to  Mrs.  Thacher’s  home  in  Albany 
(R.  2G9-274,  298-301). 


At  the  conclusion  of  the  trial  both  plaintiffs  and 
defendant  made  motions  for  a  directed  verdict,  the 
plaintiffs  appropriately  reserving  the  right  to  go 
to  the  jury  in  the  event  that  the  motion  was  denied 
(R.  373-374). 

The  Court,  however,  made  twelve  findings  of  fact, 
of  which  eleven  were  favorable  to  defendant,  and 
one  to  plaintiffs  ( R.  375-377 ) .  Plaintiffs,  before  the 


jury  was  discharged,  insisted  upon  their  right  to  go 
to  the  jury,  but  the  Court  directed  the  jury  to  re¬ 
turn  a  verdict  for  defendant  (R.  37S-379).  j 
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The  Court  found  for  the  plaintiffs  on  the  only 
issue  raised  by  the  pleadings,  namely,  as  to  compli- 
anee  with  the  conditions  imposed  by  Mrs.  Thacher’s 
idll  on  September  6,  1929 ,  as  he  held  that  on  that 
date  the  articles  bequeathed  by  Mrs.  Thacher  “were 
not  kept  together  as  an  entire  collection”  (R.  376). 
He  further  held,  however,  that  title  to  the  collec¬ 
tion  had  not  passed  to  the  United  States  until  Sep¬ 
tember  6,  1929,  the  date  of  the  demand,  and  that 
therefore  the  duty  of  the  United  States  to  comply 
with  the  conditions  did  not  arise  until  that  time 
(R.  375). 

The  basis  of  the  conclusion  that  title  had  not 
passed  was  the  Court's  finding  that  the  “executors 
had  not  assented  to  the  United  States  keeping  as 
its  own  the  property  bequeathed  by  Mrs.  Thacher 
to  the  United  States  in  the  fifth  paragraph  of  her 
will”  prior  to  September  6,  1929  ( R.  375 ) . 

That  is,  the  Court  construed  the  executors'  de¬ 
mand  that  the  property  be  returned  as  an  assent 
that  the  United  States  “keep  the  property  as  its 
own” ! 

Statement  of  Points  of  Law  and  Fact  to  Be 

Discussed* 

I.  Plaintiffs  properly  reserved  the  right  to  go  to 
the  jury.  The  verdict  may  be  sustained  only  if 
there  was  no  evidence  upon  which  the  jury  could 
have  found  that  title  passed  to  the  United  States 
prior  to  September  6,  1929. 

II.  The  title  of  the  United  States  to  this  collec¬ 
tion  became  complete,  subject  to  conditions  subse¬ 
quent,  and  the  time  to  comply  with  the  conditions 
began  on  or  about  March  11,  1927,  as  the  pleadings 
recognized. 

III.  The  evidence  admits  of  no  doubt  that  on 
and  prior  to  September  6,  1929,  the  conditions 
were  not  complied  with  by  the  officers  of  the  United 
States. 
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IV.  The  defense  that  the  situation  of  the  col¬ 
lection  met  with  Mrs.  Thacher’s  approval  before 
her  death  and  therefore  complied  with  the  Condi¬ 
tions  of  the  will  was  without  foundation. 

V.  Reverter  took  place  on  September  6,  1929. 
Evidence  as  to  what  was  done  with  the  collection 
after  September  6, 1929,  should  have  been  excluded. 

VI.  This  suit  in  replevin  was  appropriately 
brought  against  the  defendant  Putnam.  Tne  suit 
is  not  one  against  the  United  States. 

Conclusion.  The  judgment  should  be  reversed 
and  the  cause  remanded  with  directions  to  enter 
judgment  for  the  plaintiffs. 


POINT  I. 

Plaintiffs  properly  reserved  the  right  to  go 
to  the  jury.  The  verdict  may  be  sustained  only 
if  there  was  no  evidence  upon  which  the  jury 
could  have  found  that  title  passed  to  the  United 
States  prior  to  September  6,  1929. 


Although  the  plaintiffs  moved  for  a  directed  ver¬ 
dict,  believing  that  no  issue  of  fact  was  presented, 
the  right  to  go  to  the  jury  in  the  event  the  Court 
believed  such  an  issue  existed  was  not  waived. 


Counsel  for  plaintiffs  had  prepared  instructions 
and  asked  the  Court  to  consider  them.  TJiis  the 
Court  refused  to  do.  Counsel  called  the  Court's 
attention  to  the  case  of  Empire  State  Cattle  Co.  v. 
Atchison ,  Topeka  A  Santa  Fe  Ry .  Co.,  210  U.  S.  1, 
as  the  record  shows  (R.  372),  and  stated  that  al¬ 
though  he  moved  for  a  directed  verdict,  he  reserved 
his  rights  (R.  374). 

Before  the  findings  were  announced,  counsel 
asked  that  the  jury  be  kept  together.  This  was 
done.  After  the  findings  were  made,  but  before  the 
jury  was  discharged,  counsel  again  insisted  on  his 
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right  to  go  to  the  jury,  and  excepted  to  the  'with¬ 
drawal  of  the  case  from  the  jury  (R.  378). 

The  Court  said  it  would  have  been  his  duty  to 
direct  a  verdict  even  if  plaintiffs’  motion  had  not 
been  made. 

The  following  took  place  (R.  378)  : 

“Counsel  for  Plaintiffs:  Is  vour  Honor 
ruling  that  there  was  no  evidence  to  go  to 
the  jury  on  the  question  of  assent? 

“The  Court :  I  think  I  would  be  compelled 
to  set  aside  anv  verdict  if  one  should  be 
brought  in  for  the  plaintiffs  on  that  ground ; 
and  I  think  that  is  equivalent  to  saying  ‘Yes’ 
to  your  question.” 

[The  Court  presumably  had  reference  to 
the  doctrine  of  Gunning  v.  Cooley,  281 
U.  S.  90.] 

The  jury  then  returned  its  verdict. 

This  procedure  by  plaintiffs  constituted  an  ap¬ 
propriate  reservation  of  the  right  to  go  to  the  jury 
in  the  event  that  the  Court  found  that  an  issue  of 
fact  existed. 

No  sacred  formula  is  required  to  make  such  res¬ 
ervation — any  language  which  conveys  the  idea  is 
sufficient. 

In  Sampliner  v.  Motion  Picture  Co.,  254  U.  S. 
233,  the  Court  said  (p.  239)  : 

“Statements  by  plaintiff’s  counsel  made  it 
sufficiently  plain  that  while  he  sought  an  in¬ 
structed  verdict  he  also  requested  to  go  to 
the  jury  if  the  Court  held  a  contrary  view  of 
the  evidence.  *  *  *  It  should  have  been 
granted.” 

This  rule  was  recognized  by  this  Court  in  8 plain 
v.  B.  F .  Goodrich  Rubber  Co.,  53  App.  T).  C.  300, 
290  Fed.  275,  276. 

While  in  plaintiffs’  view  the  pleadings  themselves 
are  conclusive  against  the  defendant’s  raising  any 
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question  as  to  title  not  passing  before  September 
(>,  1929,  nevertheless,  assuming  for  purposes  of 
argument,  that  the  issue  of  assent  was  before  the 
Court  below,  the  findings  and  its  directed  verdict 
may  be  upheld,  therefore,  only  if  there  was  no  evi¬ 
dence  upon  which  the  jury  could  have  foun<k  title 
passed  to  the  United  States  prior  to  September  6, 
1929  ( Faucett  v.  Bergman,  57  App.  D.  C.  2^0,  22 
Fed.  [2nd]  718).  Under  the  following  point  plain¬ 
tiffs  will  show  that  the  evidence  that  title  passed 
prior  to  September  6  was  conclusive;  certainly  was 
enough  to  go  to  the  jury. 

POINT  II. 

The  title  of  the  United  States  to  this  collec¬ 
tion  became  complete,  subject  to  conditions 
subsequent,  and  the  time  to  comply  with  the 
conditions  began  on  or  about  March  11,  1927, 
as  the  pleadings  recognized. 

The  Court  directed  a  verdict  for  defendjant  on 
his  finding  that  title  did  not  pass  to  the  United 
States  until  September  6,  1929,  the  date  tflie  col¬ 
lection  was  demanded  back  by  the  executors. 

Plaintiffs  maintain  and  will  show  that : 

i 

•  I 

1.  Such  finding  was  outside  the  scope  of  the 
issues  raised  by  the  pleadings.  The  pleadihgs  rec¬ 
ognize  directly  and  indirectly  that  the  time  to  com¬ 
ply  with  the  conditions  began  at  Mrs.  Tlkachers 
death,  or  a  few  days  afterwards ;  and  raised  as  the 
sole  issue  the  question  of  whether  the  conditions 
were  complied  with  on  September  6,  1929. 

Nevertheless  assuming  that  the  issue  was  before 
the  Court: 

2.  Title  passes  to  a  specific  legatee  upop  the  ac¬ 
quiescence  by  the  executors  in  possession  of  the  gift 
bv  the  legatee. 

4/  C’ 
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3.  In  this  case  the  United  States,  through  the 
defendant  Librarian  expressed  consent  to  the  condi¬ 
tions,  claimed  complete  title  to  the  collection  about 
March  10,  1927,  and  specifically  notified  the  execu¬ 
tors  of  this  claim  of  title,  in  which  claim  the  execu¬ 
tors  acquiesced. 

4.  Defendant's  claim  that  title  did  not  pass  until 
September  6,  1929,  was  an  insincere  afterthought, 
which  did  not  occur  to  the  defense  until  the  middle 
of  the  trial. 

The  pleadings  recognized  that  the  time  to  com¬ 
ply  with  the  conditions  began  at  Mrs.  Thacher’s 
death,  and  raised  as  the  only  issue  whether  the 
conditions  were  complied  with  on  September  6, 
1929. 

The  declaration  alleged  that  plaintiffs  were  the 
executors  of  Mrs.  Thachers  will ;  that  Mrs.  Thacher 
had  died  on  February  18,  1927,  and  that  her  will 
had  been  admitted  to  probate  May  4, 1927 ;  that  she 
-gave  and  bequeathed”  this  collection  to  the  United 
States;  and  set  forth  the  “Fifth,”  “Seventh” 
and  “Fourteenth”  paragraphs  of  the  will  relating 
to  the  gift  of  this  collection.  It  further  alleged 
that  the  collection  had  been  in  defendant’s  posses¬ 
sion  at  the  time  of  Mrs.  Thacher  s  death ;  that  de- 

/ 

fendant  had  been  immediately  notified  of  the  terms 
of  the  will;  that  the  collection  had  remained,  and 
now  was,  in  defendant’s  possession  (R.  2-3). 

The  declaration  continued : 

“That  on  and  before  September  6,  1929, 
said  collection  was  not  kept  together  and 
maintained  as  an  entire  collection  known 
and  designated  as  the  ‘Collection  of  John 
Boyd  Thacher’ ;  said  librarian  had  not  pre- 


I 

pared  and  published  a  catalogue  of  said 
collection  so  described ;  and  all  possible  pre¬ 
cautions  necessary  for  the  preservation  and 
safety  of  same  had  not  been  applied  and 
observed  at  all  times  by  the  proper  officials 
and  representatives  of  the  Government  of 
the  United  States  of  America. 

That  on  and  before  September  6,  1929, 
the  Government  of  the  United  Stages  of 
America,  its  officers,  representatives  and 
agents  who  were  entrusted  with  the  Official 
custody  of  said  collection  had  not  faith¬ 
fully  observed  the  terms  and  conditions  of 
said  gift  and  had  not  performed  the  Several 
requirements  imposed  for  the  care,  preser¬ 
vation  and  safetv  of  said  collection.” 


The  final  allegations  were  that  the  collection  had 
accordingly  reverted  back  to  the  estate;  that  de¬ 
mand  for  its  return  had  been  duly  made,  on  Sep¬ 
tember  G,  1929,  but  the  demand  had  been  refused. 

The  declaration  did  not  in  so  many  wordsj  allege 
that  the  executors  had  “assented”  to  the  gift,  but 
it  did  say  “gave  and  bequeathed,”  words  implying 
a  completed  transaction,  and  it  further  alleged  pos¬ 
session  by  the  legatee  of  the  subject-matter  both 
before  and  after  the  testatrix’s  death.  The  law 
presumes  assent  from  such  facts.  | 


In  McLanahan  v.  Davis ,  S  How.  (U.  S.)  170,  the 
Court  considered  the  sufficiency  of  a  bill  setting 
forth  a  similar  situation,  and  said : 

I 

“The  bill,  in  this  case,  contains  an  aver¬ 
ment  of  the  possession  of  the  subject  of  the 
legacy  and  *  *  *  lays  a  sufficient  (founda¬ 
tion  for  the  presumption  that  the  possession 
was  taken  with  the  assent  of  the  executors — 
a  presumption  of  law  from  the  f^icts  ad¬ 
mitted.  The  ground  of  objection  is  not, 
therefore,  well  taken.” 
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But  any  doubt  as  to  the  effective  date  of  the  be¬ 
quest  was  removed  by  the  formal  assertion  of  the 
United  States  in  a  Suggestion  and  Motion  as  to 
Jurisdiction  submitted  to  the  Court  on  November 
13,  1930,  by  the  United  States  Attorney  at  the 
direction  of  the  Attorney  General  (R.  18)  : 

“Since  the  death  of  Mrs.  Thacher,  the 
United  States,  through  the  Librarian  of  Con¬ 
gress  and  his  assistants  had  this  collection 
in  its  custody,  possession  and  control  as 
property  of  the  United  States  and  *  *  * 
have  endeavored  in  every  way  to  carry  out 
the  wishes  and  provisions  of  her  will  relative 
to  the  Thacher  collection.” 


Thus  the  legatee  itself  has  appeared  before  the 
Court  and  affirmatively  stated  that  it  regarded  the 
collection  as  its  property  and  itself  as  bound  by 
the  conditions  from  the  time  of  Mrs.  Thacher s 
death. 

The  defendant  Librarian  examined  this  sugges¬ 
tion  and  appears  to  have  approved  it  ( R.  331) .  Cer¬ 
tainly  as  the  official  statement  of  the  sovereign 
whose  title  the  Librarian  is  asserting,  it  is  binding- 
on  him.  And  his  plea  proceeded  on  the  same 
theorv. 

It  substantially  admitted  the  allegations  of  the 
declaration  except  only  an  to  the  breach  of  condi¬ 
tion*  on  and  before  September  f>,  192 9.  As  to  that 
the  plea  alleged: 

“The  defendant  denies  that  on  and  before 
September  6,  1929,  the  intentions  of  the  tes¬ 
tatrix  with  respect  to  the  collection  in  ques¬ 
tion,  as  shown  by  her  last  will  and  testa¬ 
ment,  had  not  been  complied  with  by  the 
Government  of  the  United  States,  its  offi¬ 
cers,  representatives  and  agents.  The  de¬ 
fendant  I  denies  that  on  and  before  Septem¬ 
ber  6,  1929,  the  said  collection  was  not  kept 
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together  and  maintained  as  an  entire  col¬ 
lection,  known  and  designated  as  th^  ‘Col¬ 
lection  of  John  Boyd  Thacher.’  The  de¬ 
fendant  denies  that  all  possible  precautions 
necessary  for  the  preservation  and  ^afetv 
of  the  collection  had  not  been  applied  and 
observed  at  all  times  by  the  proper  officials 
and  representatives  of  the  Government  of 
the  United  States  of  America.  The  defend¬ 
ant  admits  that  a  catalogue  of  the  collection 
had  not  been  completed  on  or  beforp  Sep¬ 
tember  6,  1929,  but  says  that  said  catalogu¬ 
ing  had  been  commenced  in  due  time ,  and 
had  been  and  wax  being  prosecute 4  with 
proper  speed  and  diligence ,  having  Regard 
to  the  nature  of  the  task,  the  amount  of 
work  involved,  and  the  necessity  of  sfeeking 
and  employing  specially  trained  assistants 
thereon.  The  defendant  further  says  that 
it  was  not  a  condition  of  the  bequest  that 
the  said  catalogue  be  completed  on  and 
before  September  6,  1929.  The  defendant 
denies  that  on  and  before  September  6, 
1929,  the  Government  of  the  United  States, 
its  officers,  representatives  and  agents,  en¬ 
trusted  with  the  official  custody  of  the  col¬ 
lection,  had  not  faithfully  observed  the 
terms  and  conditions  of  said  gift,  aud  had 
not  performed  the  several  requirements  im¬ 
posed  for  the  care,  preservation  and  safety 
of  said  collection.  The  defendant  j  denies 
that  on  and  before  September  6,  19^9,  said 
collection  reverted  to  and  became  a  fart  of 
the  residue  of  the  estate  of  Emma  Tread¬ 
well  Thacher,  to  be  disposed  of  to  th^  plain¬ 
tiff  Treadwell.” 


Thus  the  only  issue  raised  by  the  pleadings  teas 
as  to  ichether  or  not  the  conditions  had  been  com¬ 
plied  with  on  and  before  September  6 ,  192^.  The 
allegation  that  “it  was  not  a  condition  of  the  be¬ 
quest  that  the  cataloguing  be  completed  on  Sep¬ 
tember  G,  1929,”  admitted  by  implication  that  the 
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other  conditions  were  required  to  be  completed  by 
that  time. 

The  plea  was  never  amended,  and  no  applica¬ 
tion  to  amend  it  was  ever  made. 


This  view,  that  the  only  question  in  the  case 
was  as  to  compliance  with  the  conditions  on  and 
before  September  6,  1929,  was  also  taken  by  the 
defendant  in  his  statement  in  opposition  to  the 
motion  to  advance.  In  this  statement,  submitted 
June  30,  1931,  the  defendant  said  (R.  22)  : 

“A  plea  was  filed  on  behalf  of  the  Li¬ 
brarian  of  Congress  denying  that  the  con¬ 
ditions  of  the  will  had  been  breached  and 
alleging  that  they  had  been  fully  met  and 
complied  with  *  *  *  The  sole  point  to 
be  decided  in  the  case  is:  Did  the  Govern¬ 
ment  comply  with  the  conditions  of  the  will 
or  were  the  conditions  in  question  ignored 
and  breached.” 

Although  this  statement  does  not  give  dates,  it 
refers  to  allegations  expressly  relating  to  Septem¬ 
ber  6,  1929,  and  could  only  mean  that  the  “sole 
point”  related  to  the  situation  on  September  6, 
1929. 


Even  in  his  opening  to  the  jury  defendant’s  coun¬ 
sel  continued  to  state  the  defense  to  be  a  denial  of 
breach  of  condition.  The  opening  contained  no 
intimation  of  any  claim  that  the  duty  to  comply 
with  the  conditions  had  not  begun  until  September 
6,  1929. 
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Counsel  said  (R.  227)  : 

“We  will  show  you  that  in  1927  the  lady 
unfortunately  died  and  passed  away,  as  you 
gentlemen  have  heard,  and  a  short  time 
afterwards  a  copy  of  the  will  was  sent  to 
Dr.  Putnam.  We  will  show  you  th^t  Dr. 
Putnam  felt  that  with  respect  to  provisions 
1  and  3,  as  to  the  safety  and  preservation, 
with  regard  to  keeping  the  collection  to¬ 
gether  and  designating  it  and  calling  it  by 
the  name  stipulated  in  the  will,  that  they 
had  already  done  so.  As  to  the  cataloguing 
*  we  will  show  you  that  things  wei*e  left 
in  status  quo  awaiting  the  visit  of  the  execu¬ 
tors.” 

Title  passes  to  a  specific  legatee  upon  the  acqui¬ 
escence  by  the  executors  in  possession  of  the  gift 
by  the  legatee. 

Under  the  law  title  to  a  specific  legacy  v^sts  in 
the  legatee  upon  the  death  of  the  testator.  T^ie  title 
which  then  vests  is  not  complete,  as  the  property  is 
subject  to  contribution  for  the  testator's  debts,  but 
it  becomes  complete  upon  the  assent  by  the  execu¬ 
tor.  This  assent  may  be  express  or  implied.  When 
the  property  bequeathed  is  already  in  the  posses¬ 
sion  of  the  legatee,  acquiescence  by  the  executor 
in  continued  possession  is  such  assent,  anil  vests 


an  absolute  title  in  the  legatee. 

i 

In  Andrews  v.  Hunneman ,  6  Pick.  (Mass.)  126, 
the  controversy  was  between  an  executrix  and  a 
person  to  whom  a  specific  legatee  had  sold  the  prop¬ 
erty  willed.  It  appeared  that  the  legatee  hhd  been 
in  possession  of  the  property  willed  both  before 
and  after  the  death  of  the  testator. 

The  Court  said  (p.  129)  : 

“But  if  the  thing  devised  is  in  tile  lega¬ 
tee's  possession  at  the  death  of  the  tgstator, 
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then  an  acquiescence  in  such  possession  is 
sufficient  to  vest  the  property  in  the  legatee, 
if  there  are  assets,  and  a  formal  consent 
cannot  be  necessary;  so  that  if  he  sells  or 
disposes  of  the  thing  devised,  the  purchaser 
will  hold,  under  such  circumstances. 

Now  in  the  case  before  us,  to  tools  given 
by  the  will  were  in  the  possession  of  the 
vendor,  who  was  the  legatee  before  and  at 
the  death  of  the  testator ;  so  that  a  delivery 
to  him  by  the  executrix  was  not  necessary. 
Nothing  more  than  her  acquiescence  in  the 
continuance  of  the  possession  by  him  was 
requisite.” 

In  Schley  v.  Collin,  47  Fed.  250,  the  Court  con¬ 
sidered  the  title  of  a  legatee  to  a  property  known  as 
“Richmond  Hill.”  The  Court  approved  a  state¬ 
ment  in  Parker  v.  Chamber n,  24  Ga.  527,  as  fol¬ 
lows  : 

“The  executor  allowed  the  property  to 
remain  in  the  possession  of  the  tenant  for 
life,  and  that  was  an  assent  to  the  entire 
legacy.  It  was  in  her  possession  at  the 
death  of  the  testator,  and  remained  there 
with  the  assent  of  the  executor,  of  course.” 

The  Court  also  approved  the  statement  in  Jordan 
v.  Thornton,  7  Ga.  520,  as  follows: 

“Assent  to  a  legacy  is  necessary  to  enable 
a  legatee  to  sue  at  law  for  his  legacy.  It 
is  not  hecessary  to  show  an  express  assent; 
it  may  be  implied  from  facts  and  circum¬ 
stances.  The  assent,  it  is  true,  must  be 
clear  and  unambiguous.  The  possession  of 
the  property  willed  does  make  out  a  clear 
case  of  assent  by  implication.” 

In  the  Schley  case  the  Court  held  that  the  fact 
that  the  legatee  had  been  in  possession  of  the  prop¬ 
erty  bequeathed  “long  anterior  to  the  death  of  Wil¬ 
liam  Schley  and  continuously  since  then”  was  con¬ 
clusive  on  the  subject  of  his  title. 
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The  New  York  law  seems  to  be  even  stronger 
in  this  respect  than  the  Federal  decisions  Quoted. 
The  point  was  discussed  in  Matter  of  Columbia 
Trust  Co 186  App.  Div.  (New  York)  377. 

The  Court  there  said: 

“This  was  a  specific  legacy  and  title  upon 
the  death  of  the  testatrix  vested,  not  in  the 
executor,  but  in  the  appellant.  *  f  *  I 
am  of  opinion,  however,  that  on  pijinciple 
the  executor  is  not  obliged  to  take  posses¬ 
sion  of  property  specifically  bequeathed  or 
to  bring  it  to  or  to  collect  it  at  the  domicile 
of  the  testator,  unless  it  is  needed  in  the 
administration  of  the  estate,  and  that,  there¬ 
fore,  unless  the  executor  takes  possession  of 
it  the  legatee,  in  whom  the  title  is  vested, 
must  care  for  it  at  his  peril,  and  must  take 
it  as  and  ichere  it  is.”  (Italicized  words 
indicate  words  italicized  in  Court's  opin¬ 
ion.) 

In  Onondaga  Trust  Co.  v.  Price,  87  N.  Y.  542, 
the  Court  said  that  the  title  to  any  specific  thing 
bequeathed  vests  in  the  legatee  upon  the  assent  of 
the  executor  and  that  the  assent  of  the  executor 
once  given  to  a  specific  thing  vests  the  Interest 
irrevocablv. 

Here  legatee  consented  to  conditions  and  ex¬ 
pressly  notified  executors  of  claim  of  title  about 
March  11,  1927,  in  which  claim  the  executors 
acquiesced. 


•  The  evidence  in  this  case  shows  a  very  clear  as¬ 
sent.  In  his  letter  to  Mr.  Yaras,  attorney  for  the 
executors  of  March  5,  1927,  the  defendant  s^id  ( R. 
321)  : 

“The  bequest  to  the  nation,  though,  of 
course,  no  surprise,  since  the  intention  had 
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been  definitely  expressed  by  Mrs.  Thacher, 

is  most  gratifying,  and  the  conditions  that 

are  attached  to  it  are  entirely  appropriate 

and  such  as  we  can  readily  conform  to.” 

%/ 

On  March  11,  1927,  the  defendant  addressed  a 
letter  to  Mr.  Treadwell  in  which  he  said  (R.  321)  : 

“You  may  have  seen  the  notice  in  the 
New  York  Times  of  Mrs.  Thacher’s  bequest 
to  the  Library  *  *  *  I  am  enclosing  a  copy 
of  the  f tiller  notice  which  appeared  in  the 
Washington  Star  of  March  9th.” 

The  Times  notice  read  in  part  as  follows  (R. 
322)  : 

“Thacher  Relics  Given  to  Public. 

Library  of  Congress  Gets  Rich  Historical 
Collection  under  Will  of 
Albanian’s  Widow 

5,000  Ancient  Articles 

Early  Books,  Letters  of  Kings  and 
Queens,  Even  Reputed  Fragments 
of  Bones  of  Columbus  In¬ 
cluded. 

Special  to  the  New’  York  Times. 

Washington,  March  9. — Rare  incunabula 
and  historical  letters  have  become  the  prop¬ 
erty  of  the  Library  of  Congress  under  the 
will  of  Mrs.  John  Boyd  Thacher,  who  died 
on  February  18.  The  gift  wras  announced 
todav  at  the  Library.” 

The  Star  notice  read  in  part  as  follow’s  (R.  323)  : 

“John  Boyd  Thacher’s  Widow  Leaves 
Nearly  5,000  Articles,  Many  Unique 
to  Nation — Includes 
'  Incunabula. 

Four  collections  of  inestimable  value 
have  just  become  the  property  of  the  Li - 
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brary  of  Congress  under  the  will  of  Mrs. 
John  Bovd  Thacher  of  Albany,  who  died 
February  18,  it  was  announced  at  the 
Library  today . 

These  collections  were  the  life  work  of 
John  Boyd  Thacher,  perhaps  the  greatest 
of  American  collectors.  The  various  ar¬ 
ticles  have  been  placed  on  deposit  at  the 
Library  of  Congress  from  time  to  time,  but 
they  now  become  the  property  of  the  Gov - 
eminent  outright” 

In  other  words,  the  Librarian  notified  the  execu¬ 
tors  at  once  that  the  conditions  'were  acceptable 
and  that  absolute  title  in  the  United  States  w^as 
claimed. 

The  executors  acquiesced  in  this  claim  6f  title 
and  made  no  effort  to  recover  the  property — cer¬ 
tainly  as  unequivocal  an  “acquiescence  in  the  con¬ 
tinuance  of  the  possession”  by  the  legatee  a^  could 
be  conceived. 

The  Librarian  fully  realized  that  title  had  passed 
to  the  United  States. 

The  Librarian’s  public  pronouncements  at  this 
time  show  that  he  fully  realized  that  title  to  the 
collection  had  passed  to  the  United  Stated  The 
quotations  from  the  New  York  Times  and  the 
Washington  Star,  which  were  called  to  the  atten¬ 
tion  of  the  executors,  are  significant  as  snowing 
that  he  put  the  executors  on  notice  that  he  Claimed 
title  and  as  such  go  to  prove  “assent,”  but  they  also 
showed  that  the  Librarian,  as  a  prominent  govern¬ 
ment  official,  realized  that  title  had  passed  and  so 
notified  those  on  wiiom  his  responsibility  in  the  last 
analysis  rested — the  public  at  large  and  the  Con¬ 
gress  of  the  United  States. 

These  announcements  also  make  it  clear  tfiat  the 
Librarian  was  not  waiting  for  anything  to  pass 
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title  to  the  United  States,  for  they  reiterate  in  the 
most  positive  language  that  “title,”  “ complete  title” 
and  “ permanent  ownership”  had  already  passed  to 
tha  United  States. 

The  issue  of  the  United  States  Daily  for  March 
11,  1927,  contained  an  official  statement  from  the 
Librarian  which  it  published  with  brief  introduc¬ 
tory  narrative.  The  Librarian  acknowledged  that 
he  had  issued  the  statement  and  had  seen  the  copy 
of  the  United  States  Daily  (R.  323).  The  Daily 
account  is  as  follows  (R.  323)  : 


“Library  of  Congress  Is  Recipient  of  Four 
Sets  of  Valuable  Books  Collected 
by  John  Boyd  Thacher. 


Collection  Includes  Volume  Dated  1459. 
Books  from  Greater  Number  of  Early 
Presses  Now  Owned  by  Library.  Terms 
of  Will  Give  Title  to  Acquisition. 
Group  of  Autographs  Contains  Sig¬ 
natures  of  Royalty  on  Documents. 


The  book  collections  of  John  Boyd 

Thacher  have  come  into  the  possession  of 

the  Library  of  Congress  as  the  result  of  the 

terms  of  the  will  of  his  widow,  Mrs.  John 

Boyd  Thacher,  of  Albany,  New  York,  who 

died  on  February  18. 

* 

Announcement  of  the  acquisition  was 
made  by  the  Library  with  the  explanation 
that  the  books  have  been  deposited  there 
from  time  to  time,  but  title  now  rests  with 
the  Government  under  the  provisions  of  the 
will. 

The  full  text  of  the  statement  of  the  Li¬ 
brary  follows:” 


In  the  official  statement  the  following  paragraph 
occurred  (R.  324)  : 

“These  various  collections,  really  four  in 
number,  representing  Mr.  Thacher’s  more 
especial  interests  as  a  student  and  as  a  col- 
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lector,  were  deposited  in  the  Library  at  dif¬ 
ferent  times  subsequent  to  Mr.  Thacher’s 
death,  but  were  only  loans  to  the  Govern¬ 
ment.  Complete  title  to  them  now  passes 
to  the  National  Library  under  the  terms  of 
Mrs.  Thacher’s  will.” 

In  the  Librarian’s  Annual  Report  to  Congress 
for  the  Year  1927,  submitted  to  Congress  under 
date  of  December  5,  1927,  the  Librarian  stated  in 
part  (R.  324)  : 

“My  last  report  began  with  a  mention  of 
certain  additions  to  our  resources  in  the 
form  of  gift,  bequest  and  endowment,  the 
last  named  especially  encouraged  ajnd  fa¬ 
cilitated  bv  the  creation  of  the  Library  of 

4/  %* 

Congress  Trust  Fund  Board.  The  pa^t  year 
has  brought  notable  additions  to  th^se — of 
material  in  the  bequest  by  the  late  Harry 
Houdini  of  his  collections  on  magic  ^ind  on 
spiritism,  and  by  Mrs.  John  Boyd  Thacher 
of  the  four  collections  made  by  her  husband 
and  already  on  deposit  with  us  but  without 
relinquishment  of  title” 


“A  reference  to  those  passages  will  indi¬ 
cate  the  unusual  character  of  the  Houdini 
collections,  and  the  extraordinary  historical, 
bibliographic,  and  autographic  importance 
of  the  collections  formed  by  Mr.  Teacher, 
the  bequest  of  which  by  Mrs.  Thacher  as¬ 
sures  to  the  Library  permanent  ownership 
of  rarities  of  which  it  had  been  merely  the 
custodian” 

In  the  same  report  for  the  year  1927,  under  title 
“Division  of  Accessions,”  the  Librarian  stated  (R. 
324)  : 

“On  February  18,  1927,  died  in  Albany, 
New  York,  Mrs.  Emma  Treadwell  Teacher, 
widow  of  Hon.  John  Boyd  Thacher,  be¬ 
queathing  to  the  Library  of  Congress  the 
•  extensive  collections  of  books,  autographs, 
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manuscript  documents,  and  other  valuable 
articles  collected  by  her  husband  and,  after 
his  death  in  1909,  entrusted  by  her  to  the 
custody  of  the  Library  of  Congress  at  vari¬ 
ous  dates  (1910-1921)  as  deposits  subject  to 
her  pleasure.  The  several  groups ,  now  by 
her  will  permanently  transferred  *  *  *  ” 


The  evidence  shows  that  the  Librarian  continued 
to  refer  to  the  gift  as  a  completed  transaction  and 
the  collection  as  the  property  of  the  United  States. 
In  an  article  entitled  “Our  National  Library”  in 
the  February,  1929,  issue  of  The  Review  of  Reviews, 
Dr.  Putnam  said,  page  62  (side  folio  567,  following 
R.  396)  : 

“They  (certain  money  gifts)  do  not  how¬ 
ever  represent  the  entire  recent  contribu¬ 
tion  to  the  amplification,  of  our  resources. 
There  have  been  notable  gifts  o?*  bequests 
of  material;  most  notable  the  bequest  of 
Mrs.  John  Boyd  Thacher  of  the  collections 
(incunabula  and  autograph)  formed  bv  her 
husband  *  *  *” 

The  defense  that  the  time  to  comply  with  the 
conditions  did  not  begin  until  September  6,  1929, 
was  an  insincere  afterthought. 

The  defense1  that  title  did  not  pass  until  Sep¬ 
tember  6,  1929,  the  date  of  the  demand  for  return, 
was  not  only  hot  before  the  Court  because  outside 
of  the  scope  of  the  issues  raised  by  the  pleadings ; 
it  was  without  substantial  support  in  the  evidence, 
but  it  was  also  shown  to  be  an  afterthought  which 
only  occurred  to  the  defense  in  the  course  of  the 
trial  itself.  For  the  first  time  a  remark  in  a 
letter  by  the  attorney  for  the  executors  was  noticed 
(R.  88),  and  upon  this  casual  expression  a  defense 
was  constructed,  to  which,  if  there  had  been  any 
truth  or  sincerity  in  it,  would  have  occurred  to  the 
defendant  at  the  very  first. 
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The  hollowness  of  this  defense  is  shown  by  the 
following  calendar  of  events : 

1.  September  6,  1929.  Plaintiff  s’  attorney  de¬ 
mands  return  of  collection  for  breach  of  conditions 
(R.  89-90). 

2.  September  16, 1929.  Dr.  Ashley,  Chief  Assist¬ 
ant  Librarian,  prepared  a  memorandum  for  the 
use  of  the  Library  executives  showing  the  location 

of  the  various  items  of  the  collection  in  the  Librarv 

«/ 

building  at  that  time  (R.  117-119). 

3.  September  18,  1929.  Dr.  Putnam  replies  to 
the  demand  and  states  in  part: 

“In  ordinary  course  the  demand  w|>uld  be 
referred  to  the  Department  of  Justice.  We 
should,  however,  have  from  you  a  specifica¬ 
tion  of  the  particulars  as  to  whidh  non¬ 
fulfillment  is  alleged”  (R.  90). 

Xot  a  word  to  suggest  that  the  Librarian  had 
not  regarded  himself  as  under  a  duty  to  comply 
with  the  conditions. 

4.  September  28,  1929.  Plaintiffs’  attorney 
writes  defendant  that  none  of  the  conditions  have 
been  observed  (R.  91-92). 


5.  October  3,  1929.  Dr.  Putnam  answers  in 
part  as  follows :  | 

“But  though  my  note  requested  specifi¬ 
cations  of  any  such  particular,  your^  merely 
reiterate  the  general  allegation  that  the  con¬ 
ditions  have  not  been  regarded  and  even 
asserts  that  ‘none’  of  them  have  been  re¬ 
garded.  This  leaves  us  no  alternative  but 
a  general  denial”  (R.  93). 


Again  no  intimation  that  defendant  did  not  think 
the  conditions  operative  until  September  6,  1929! 
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6.  October  24,  1929.  Dr.  Putnam  writes  a  re¬ 
markable  letter  to  the  executors’  attorney  in  which 
he  gives  a  defense  quite  inconsistent  with  the  “lack 
of  assent’’  defense.  He  wrote  (R.  101)  : 

“The  manuscripts  constituting  the  two 
autograph  collections  could  not,  of  course, 
be  dealt  with  during  Mrs.  Thacher’s  life¬ 
time,  being  then  especially  subject  to  with¬ 
drawal  in  case  she  should  find  it  necessary 
to  realize  upon  them.  In  pursuance  of  the 
requirements,  cards  have,  however,  been 
prepared  as  a  basis  for  a  catalogue;  but  it 
was  apparent  that  in  justice  to  the  material 
the  editing  of  such  a  catalogue  required  a 
specialist  in  European  history,  who  was 
also  particularly  a  specialist  in  the  French 
Revolution. 

It  was  not  until  last  summer  that  the 
'  services  of  such  a  specialist  became  avail¬ 
able.  i  He  is  now,  however,  available  to  us 
in  Professor  Henry  E.  Bourne,  of  the  fac¬ 
ulty  of  Western  Reserve  University,  who  is 
attached  to  our  staff  as  a  ‘Consultant’  in 
European  History. 

Professor  Bourne  has,  therefore,  been  en¬ 
gaged  in  a  survey  of  the  section  of  the  col¬ 
lection  relating  to  the  French  Revolution 
«■**?? 


That  is,  the  reason  the  catalogue  had  not  been 
prepared  was  because  no  specialist  had  been  avail¬ 
able  until  last  summer. 

When  this  letter  was  offered  in  evidence  and  ob¬ 
jected  to  by  plaintiffs  the  Court  remarked: 

“It  is  apparent  that  some  of  that  (cata¬ 
loguing)  was  in  process  on  September  6th” 
(R.  98). 

Plaintiffs’  counsel  then  argued  that  the  mere 
claim  that  it  was  in  process,  made  in  defendant’s 


letter  several  weeks  later,  was  not  evidence  that 
it  actually  was  in  process.  The  Court  replied : 

“The  witness  [the  executors’  attorney], 
representing  plaintiffs,  was  told  that!  it  was 
in  process  at  that  time”  ( September  6, 
1929)  (R.  98).  I 

[Later  in  the  trial  the  defendant  con¬ 
ceded  that  nothing  had  been  donp  about 
the  catalogue  until  after  September  6, 
1929  (R.  318).] 


On  the  Court’s  own  interpretation  of  this  letter 
the  defendant  Librarian  deliberately  misrepre¬ 
sented  to  plaintiffs  that  the  cataloguing  was  in 
process  at  the  time  of  the  demand,  a  misrepresenta¬ 
tion  repeated,  we  might  add,  in  the  defendant’s 
formal  plea. 

Would  the  defendant,  a  responsible  Government 
official,  have  resorted  to  making  up  the  no-specialist, 
false  excuse  if  the  real  reason  for  not  starting  work 
on  the  catalogue  had  been  that  he  thought  the 
duty  to  comply  with  the  conditions  had  not  yet 
arisen? 


7.  May  13,  1930.  On  this  day  there  was  an 
interview  at  the  Library  between  plaintiffs’  attor¬ 
neys  and  the  defendant  Librarian,  at  which  the 
claimed  violation  of  the  conditions  was  discussed. 
The  defendant  described  this  interview  at  R.  308- 
311.  The  defendant  nowhere  in  this  interview,  ac¬ 
cording  to  his  own  account  of  it,  suggested  that 
the  duty  to  comply  with  the  conditions  dijl  not  be¬ 
gin  until  September  6,  1929.  He  testified  in  part, 
referring  to  this  interview  (R.  310-311)  :| 

“I  did  say,  when  Mrs .  Thacher  died,  and 
tee  had  these  conditions  to  comply  with,  we 
were  doing  whatever  we  could  dp,  at  that 
time  *  *  *”  I 
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What  clearer  recognition  could  there  be  that 
the  duty  to  comply  with  the  conditions  began  at 
the  time  of  Mrs.  Thacher’s  death  in  the  understand¬ 
ing  of  the  Librarian? 

8.  November  13,  1930.  In  a  Suggestion  and 
Motion  as  to  Jurisdiction  tiled  on  behalf  of  the 
Government  of  the  United  States  and  previously 
referred  to  and  quoted,  it  was  alleged  that  “since 
the  death  of  Mrs.  Thacher”  the  United  States  had 
had  the  collection  “as  property  of  the  United 
States”  (R.  18). 

The  defendant  Librarian  read  this  “Suggestion” 
at  the  time  (R.  331). 

9.  May  22,  1931.  The  defendant  filed  his  plea, 
previously  set  forth,  raising  as  the  sole  issue  the 
question  of  compliance  with  the  conditions  on  Sep¬ 
tember  6,  1929  (R.  18-20). 

10.  June  30,  1931.  Defendant’s  counsel  filed 
Statement  in  Opposition  to  Motion  to  Advance. 
This  has  previously  been  discussed.  The  statement 
sets  forth  inter  alia  (R.  23)  : 

“The  sole  point  to  be  decided  in  the  case 
is:  Did  the  Government  comply  with  the 
conditions  of  the  will  or  were  the  conditions 
in  question  ignored  and  breached.” 

Again  there  was  no  intimation  that  no  duty  to 
comply  had  arisen  until  September  6,  1929. 

11.  December  14-22, 1931.  The  Trial.  The  trial 
proceeded  on  the  theory  that  the  only  question  in 
issue  was  the  status  of  the  collection  on  September 
6,  1929.  Defefidant’s  counsel  in  his  opening  to  the 
jury  nowhere  contended  that  title  did  not  pass  to 
the  United  States  until  the  demand  was  made  on 
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September  6,  1929.  On  the  contrary,  th^  defense 
proceeded  on  the  theory  that  the  conditions  had 
been  complied  with  on  September  6,  1929,  and  that 
was  the  sole  issue  of  the  case.  Moreover^  at  least 
two  explanations  of  non-compliance  with  the  condi¬ 
tion  respecting  cataloguing  were  given  inconsist¬ 
ent  with  the  claim  that  the  Librarian  did  not  un¬ 
derstand  or  believe  that  complete  title  to  the  United 
States  had  passed  until  September  6, 1929f 


The  failure  to  do  the  cataloguing  was  Explained 
on  two  theories : 

I 

First,  that  part  of  the  work  required  a  Specialist 
in  the  French  Revolution  and  that  no  such  special¬ 
ist  was  available  until  the  summer  of  1929.  This 
theory  was  the  one  originally  advance*!  in  the 
Librarian’s  letter  of  October  24, 1929,  quoted  supra , 
and  was  developed  at  some  length  by  counsel  in 
his  opening  to  the  jury  (R.  233-234) .  In  this  open¬ 
ing  counsel  intimated  that  Dr.  Bourne,  the  special¬ 
ist  in  question,  had  started  work  before  September 
6,  1929,  by  saying,  “He  at  once  got  to  work  in  the 
summer  of  1029  on  this  collection”  (R.  ^34). 

Second,  that  no  work  had  been  done  on  the  cata¬ 
loguing  because  Dr.  Putnam  had  been  awaiting  a 
visit  from  the  executors,  at  which  time  he  proposed 
to  discuss  the  catalogue  with  them.  This  theory 
was  advanced  on  the  basis  of  a  casual  expression 
in  one  of  the  letters  of  the  executors’  attorney  in 
1927  that  they  contemplated  a  visit  to  Washington 
(R.  70). 

Both  of  these  theories  assumed  the  existence  of 
a  duty  to  catalogue,  and  were  relevant  Only  as  an 
excuse  for  a  failure  to  comply  with  such  duty. 
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The  basis  of  the  claim  of  “lack  of  assent”  is 
without  substance. 

The  whole  “lack  of  assent”  argument  is  predi¬ 
cated  on  an  expression  in  a  letter  from  the  execu¬ 
tors'  attorney  to  the  defendant  Librarian  on  March 
7,  1927,  as  follows  (R.  65)  : 

“We  are  very  pleased  to  note  from  your 
letter  of  the  5th  instant  that  the  conditions 
attached  to  Mrs.  Thacher’s  bequest  can  be 
readily  met.  As  soon  as  the  will  is  pro¬ 
bated,  we  shall  communicate  with  you  *  *  * 
In  other  words,  is  the  formal  transfer  of 
these  objects  the  only  thing  that  remains  to 
be  done?” 

This  remark  was  apparently  never  noticed  by  the 
defense  until  well  into  the  trial. 

Mr.  Yaras,  the  attorney,  said  he  was  referring  to 
the  formality  of  probate,  and  the  context  supports 
this  construction  ( R.  162 ) . 

The  defendant  Librarian  said  he  was  expecting 
-some  document  *  *  *  that  would  recognize  our 
complete  title  to  what  we  were  to  retain”  (R.  312). 
He  further  testified  he  knew  that  the  collection 
would  be  subject  to  contribution  for  Mrs.  Thacher’s 
debts  (R.  312).  He  further  testified  that  he  had 
heard  of  a  lawsuit  against  the  estate — that  “a  very 
attractive  lady,  father  young  and  very  good  look¬ 
ing,”  called  at  his  office  and  told  him  about  it. 

“She  was  in  mv  office  and  she  asked  to  look  at  some 

* 

of  the  collection  and  then  as  she  want  out  I  can 
remember  her  using  this  phrase  ‘Horrid  litigation 
going  on  up  there’  ”  (R.  343). 

This  defense  was  obviously  sham,  devised,  per¬ 
haps  by  some  process  of  rationalization,  for  the 
occasion. 
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As  shown  supra,  the  Librarian  repeatedly 
claimed  outright  title  to  the  collection  for  the 
United  States. 

In  his  public  statements  in  early  March,  1027, 
he  had  repeatedly  insisted,  using,  as  we  have  sh<j>wn, 
the  expressions  “title,”  “complete  title”  and  Hper- 
manent  ownership,”  that  the  collection  was  the  out¬ 
right  property  of  the  United  States.  He  never 
thought  of  the  “lack  of  assent”  point  until  during 
the  trial  he  made  a  study  of  the  old  correspond¬ 
ence. 

The  talk  of  “contribution”  for  Mrs.  Thachers 
debts  was  silly.  The  defendant  nowhere  said 
that  he  knew  of  any  debts.  He  confessed  that 
he  judged  Mrs.  Thacher  to  be  a  “very  wealthy 
woman,”  the  widow  of  a  “prosperous  manufac¬ 
turer,”  who,  the  Librarian  assumed,  so  he  hiihself 
confessed,  was  “a  well-to-do  person”  with  “an 

estate  at  Altamont”  and  a  “fine  house”  in  the  citv 

T 

(R.  342).  During  the  present  extreme  depression 
any  person  may  have  debts,  but  to  think  in  |1927, 
1928  and  1929  that  a  lady  like  Mrs.  Thacherj  who 
had  $355,000  worth  of  property  on  deposit  at  the 
Library,  of  which  she  was  making  a  public  dona¬ 
tion,  had  debts  which  would  wipe  out  residuary 
estate  and  general  legacies  of  $108,000  was  of 
course  absurd.  As  far  as  the  “horrid  litigation” 
was  concerned,  the  defendant  Librarian  knew  well 
that  the  will  had  been  admitted  to  probate  on  May 
4,  1927,  having  been  so  notified  on  June  1,  192' 
(R.  164). 
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POINT  III. 

The  evidence  admits  of  no  doubt  that  on  and 
prior  to  September  6,  1929,  the  conditions 
were  not  complied  with  by  the  officers  of  the 
United  States.  The  Court  below  properly  found 
that  one  of  the  conditions  had  been  breached 
at  that  time. 

As  the  Court  below  specifically  held  that  on 
and  before  September  G,  1929,  one  of  the  conditions 
— that  with  respect  to  keeping  together  as  an  entire 
collection — was  not  complied  with  by  the  United 
States,  and  as  the  will  provided  for  a  forfeiture 
in  the  event  of  the  breach  of  any  condition,  we  shall 
abridge  discussion  of  the  evidence  on  this  subject, 
although  the  only  issue  raised  by  the  pleadings 
was  as  to  compliance  with  these  conditions. 

Defendant  has  never  claimed  that  the  period  be¬ 
tween  Mrs.  Thacher's  death  and  September  6,  1929, 
was  too  short  a  time  to  comply  with  the  “keeping 
together,”  “designating”  and  “safety”  conditions. 

The  will  itself  sets  no  specific  time.  Under  such 
circumstances  the  law  implies  a  reasonable  time. 
Trustees  of  Union  College  v.  City  of  New  York, 
173  X.  Y.  38;  Hayden  v.  Stoughton,  5  Pickering 
(Mass.)  528* 

*  In  the  Union  College  case  the  Court  of  Appeals  approved  the 
language  of  Mr.  Justice  Jenks,  who  wrote  the  opinion  of  the 
Appellate  Division  (65  App.  Div.  553),  and  said  in  part  (p.  555)  : 

“A  conveyance  of  property  may  be  made  for  a  public 
use  subject  to  a  forfeiture  of  title  for  a  breach  of  condition 
of  the  deed.  *  *  *  The  deed  is  silent  as  to  the  time  of 
performance,  but  the  law  will  imply  a  reasonable  time." 

In  the  Hayden  case  the  Supreme  Judicial  Court  said: 

“Where  no  particular  time  is  mentioned  for  the  perform¬ 
ance  of  a  condition  subsequent  the  law  requires  that  it 
should  be  done  in  a  reasonable  time.” 


oo 
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The  condition  that  the  collection  “shall  be  kept 

together  and  maintained  as  an  entire  collection.” 

I 

The  memorandum  prepared  by  Dr.  Ashley  for 
the  use  of  the  Library  executives  after  the  demand 
was  made  on  September  6,  1929,  to  show  the  loca¬ 
tion  of  the  various  items  in  the  collection  ht  the 
time  is  as  follows  (Plaintiffs*  Ex.  10,  R.  117-ll8)  : 

“Location  of  Thacker  Material  September 

16,  1929 .  I 

(The  ‘group*  mentioned  are  those  listed 
in  the  Inventory  furnished  in  1927  tlo  Mr. 
Coplin  Yaras,  attorney  for  the  Executfors  of 
Mrs.  Thacher*s  Will.) 

Printed  books: 

I 

Incunabula  (Group  A)  : 

(a)  Most  of  the  Fifteenth  Century 
material  is  shelved  in  DrT  Rich¬ 
ardsons  office, — all  excepting 

(b)  161  of  the  works  which  are 
shelved  in  Compartment  14,  Rare 
Book  Room. 

Books  about  Columbus,  early  Anjierican 
voyages,  early  Mexicana,  Ptolomies 
(Group  A)  : 

(a)  All  this  material  is  in  Dr.  Rich¬ 
ardson’s  office. 

Bibliographic  apparatus  (Group  A) : 

(a)  In  the  Rare  Book  Room. 

French  Revolution  (Group  E,  Section  I)  : 

(a)  Case  N o.  20,  North  Curtain. 
Exposition  internationale  de  Chicago  en 
1893: 

(a)  Rapports.  35  vols.  (unbound) 
(Group  B). 

In  Dr.  Richardson’s  office. 
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Autographs  and  documents: 

Relating  to  the  French  Revolution  (Group 
E,  Section  II) : 

(a)  The  bulk  of  this  material  is  in 
Safe  12,  Manuscripts  Division, 

1  in  filing  cases  made  (in  1924)  for 
this  particular  material. 

(b)  Some  47  of  the  documents  and 
22  portraits  are  on  exhibition  in 
Case  4  (North  side)  and  the  ad- 
j  oining  ( unnumbered )  case, — 
West  North  Curtain  (Second 
Floor). 

Royalties  and  other  personages  (Group 
D)  : 

(a)  In  Safe  12,  Manuscript  Division. 

(b)  Some  26  of  the  documents  are 
on  exhibition  in  the  North  face 
of  Case  6,  West  North  Curtain 
(Second  Floor). 

(c)  Some  few  pieces  are  in  Safe  2, 
Manuscripts  Division  (Pavilion 
Room ) .  *  *  *  ” 

The  eight*  locations  indicated  in  this  memoran¬ 
dum  were  the  same  continuously  from  Mrs.  Thach- 
er’s  death  on  February  18,  1927,  to  September  6, 
1929,  except  that  of  the  161  incunabula  shelved  in 
Compartment  14,  Rare  Book  Room,  104  had  been 
with  other  incunabula  (not  Thacher  incunabula) 
and  were  removed  to  the  Rare  Book  Room  in  July, 
1927,  and  57  had  been  on  exhibition  until  February, 
1929,  when  they  were  removed  to  the  Rare  Book 
Room  (Ashley,  R.  118-119;  Parma,  R.  254). 

These  eight  locations  are  widely  scattered 
throughout  the  Library  building,  and  are  shown 
on  Plaintiffs’  Exhibit  13  (side  folios  516  and  517, 

*  (1)  Dr.  Richardson’s  office;  (2)  Compartment  14,  Rare  Book 
Room;  (3)  Case  20,  North  Curtain;  (4)  Safe  12,  Manuscripts 
Division;  (5)  Case  4,  North  Side;  (6)  Unnumbered  Case,  West 
North  Curtain;  (7)  Case  6,  West  North  Curtain;  (8)  Pavilion 
Room. 


following  It.  381),  which  is  a  set  of  floor  plaits  of 
the  first  and  second  floors  of  the  Library  buildling. 
The  numbers  on  the  floor  plans  refer  to  the  various 
items  on  the  memorandum  of  September  16,  ^929, 
according  to  the  key  on  R.  382-383.  The  floor  j^lans 
do  not  show  the  incunabula  in  the  Rare  Book  Rbom, 
which  is  on  the  thirteenth  level  of  the  northeast 


stack  (Ashley,  R.  120). 

It  is  absurd  to  say  that  items  strewn  about  the 
building  in  this  way  “were  kept  together  and  main¬ 
tained  as  entire  collection.”  The  Library  building 
is  400  feet  in  depth,  350  feet  in  length,  and  has 
about  fourteen  acres  of  floor  space  (Ashlev,  R. 
124 ) .  It  contains  over  4,000,000  books,  over 
1,000,000  prints,  over  1,000,000  musical  composi¬ 
tions,  and  “millions  and  millions”  of  manuscripts 
( Putnam,  R.  317) .  The  Thacher  material  wa*ls  sim¬ 
ply  lost  amidst  this  mass  of  books  and  papers. 

Nor  was  the  failure  to  keep  together  due  to  any 
lack  of  space.  Only  a  few  months  after  Mrs.  Teach¬ 
er’ s  death,  in  1927,  the  Library  opened  a  new  stack 
containing  space  for  over  a  million  and  a  half  vol¬ 
umes  into  which  the  Library  only  put  700,000  vol¬ 
umes  at  the  beginning  (Putnam,  R.  333).  The 
Rare  Book  Room  alone,  opened  July,  192lf,  had 
many  times  as  much  space  as  this  collection  re¬ 
quired  (Ashley,  R.  126).  i 


i 

The  condition  that  the  collection  be  “known 
and  to  be  always  known  and  designated  as  the 
‘Collection  of  John  Boyd  ThacherJ  ” 

On  this  condition  the  Court’s  finding  was  against 

plaintiffs,  but  it  is  submitted  that  such  finding  is 

without  substantial  evidence  to  support  it.  Cer- 

tainlv  there  was  substantial  evidence  the  other 
%/ 

way,  and  the  issue  should  at  least  have  been  sub¬ 
mitted  to  the  jury. 
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There  was  no  designation  whatsoever  of  the  col¬ 
lection  as  the  “Collection  of  John  Boyd  Thacher.” 
Such  collections  are  often  put  in  separate  rooms 
with  signs  outside,  as  has  been  done  at  the  New 
York  Public  Library  with  the  Spencer  and  Stuart 
Collections.  See  photographs,  folios  544  and  545 
(R.  386) ;  testimony  of  Dr.  Hill,  a  former  Presi¬ 
dent  of  the  American  Library  Association  and  a 
Librarian  of  repute  (R.  208). 

No  sign  of  any  kind  denoted  any  part  of  the 
Thacher  Collection  at  any  of  its  locations  (R.  145), 
except  that  some  of  the  manuscripts  were  in 
marked  cases  (side  folios  522,  523,  534,  following 
R.  384). 

Another  common  method  of  designating  a  col¬ 
lection  is  by  the  insertion  of  bookplates,  showing 
both  the  Library  and  the  name  of  the  donor  ( Hill, 
R.  207-208;  Ashley,  R.  285).  Specimens  of  such 
bookplates  appear  at  folios  536-542.  This  method 
of  designation  was  not  employed  with  respect  to  the 
Thacher  material.  The  incunabula  (about  1,100 
items)  had  bookplates  furnished  by  Mrs.  Thacher 
in  1913  (Ashley,  R.  279).  The  French  Revolution¬ 
ary  books  (about  1,600  items)  had  no  bookplates 
indicating  that  the  books  were  in  the  Thacher  col¬ 
lection  and  in  some  instances  had  the  bookplates 
of  other  persons  (presumably  persons  who  owned 
the  books  in  question  before  Mr.  Thacher)  (Ashley, 
R.  286). 

Only  the  incunabula  were  indexed  in  the  Li¬ 
brary's  card  catalogue.  The  Americana,  the  French 
Revolutionary  books  and  pamphlets  and  the  auto¬ 
graphs  were  nowhere  indexed  in  any  place  whatso¬ 
ever  to  which  the  public  had  access  (Ashley,  R. 
284) .  In  the  Accessions  Division,  a  Library  work¬ 
ing  room,  there  were  cards  listing  all  items  coming 
into  the  Library,  and  the  Thacher  material  was 
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represented  in  those  cards,  but  the  cards  did  not 
show  “Thacher  Collection”  but  simply  autho^,  title 
and  other  data  (Ashley,  R.  284).  Nor  did  these 
cards  show  location  in  the  building,  nor  was  there 
any  single  index,  volume  or  document  in  the  Li¬ 
brary  showing  the  location  of  the  Thacher  |  books 
and  papers  (Ashley,  R.  284). 

The  fact  that  the  collection  was  not  “known  and 
designated”  as  the  Thacher  Collection  was  shown 
by  defendants’  witness  Garrison’s  account  !of  the 
visit  of  Mr.  Treadwell  and  Mr.  Yaras  to  the  iLibrary 
on  August  9,  1929.  When  they  asked  to  see  the  col¬ 
lection  they  were  brought  to  T.  P.  Martin,  Assistant 
Chief  of  the  Manuscripts  Division,  and  Curtis  Gar¬ 
rison,  Assistant  in  that  Division.  The  Library  offi¬ 
cials  displayed  the  manuscripts,  and  then,  when 
asked  where  the  books  were,  took  Mr.  Treadwell 
and  Mr.  Yaras  to  the  wrong  place ,  although  at  that 
moment  they  were  only  70  feet  away  from  the  most 
numerous  group  in  the  Thacher  Collection — the 
French  Revolutionary  books  numbering  1,600. 
Both  these  officials  regularly  worked  on  ttje  north 
corridor,  second  floor  ( H-4,  on  floor  plan,  side  folio 
517,  following  R.  380)  very  near  the  Frencjh  Revo¬ 
lution  group,  but  they  did  not  know  it.  DrJ  Martin 
had  been  in  Dr.  Richardson’s  office  on  the  fi^rst  floor 
(room  F-3,  floor  plan,  side  folio  516,  following  R. 
380),  in  which  were  921  of  the  incunabula,  but  he 
did  not  know  that  Thacher  books  were  tliere  (R. 
247-248).- 

Mr.  Garrison  took  the  callers  to  the  R^re  Book 
Room.  He  testified: 

“When  we  got  to  the  Rare  Book  Room  I 
introduced  them  to  Mr.  Parma,  the  cus¬ 
todian,  and  stated  that  they  wanted  to  see 
the  John  Boyd  Thacher  collectioijL  of  the 
incunabula. 


Mr.  Parma  said  ‘Why  the  collection  isn’t 
here.' 

And  then,  Colonel  Treadwell  indicated 
that  he  was  very  sorry  because  he  wanted 
to  see  an  illuminated  page,  to  show  Mr. 
Yaras,  and  Mr.  Parma  said  ‘Well,  we  have 
some  of  the  books  up  here’  ”  (R.  238). 

Mr.  Parma  sent  them  to  Dr.  Richardson’s  office. 
Mr.  Garrison  further  testified : 

“I  did  not  know  just  exactly  the  location 
of  it,  but  I  knew  that  it  was  in  a  series  of 
rooms  n6ar  the  secretary’s  office  *  *  *  So 
when  Mil  Parma  said  that  a  part  of  the  col¬ 
lection  was  in  Dr.  Richardson’s  office,  I 
knew  immediately  the  location”  (R.  242). 

Both  Mr.  Martin  and  Mr.  Garrison  had  worked 
in  the  Library  for  several  years  ( Garrison,  R.  235 ; 
Martin,  R.  246). 

In  the  light  of  this  evidence  the  bare  statements 
bv  Dr.  Ashlev,  Dr.  Roberts  and  Dr.  Putnam  that 
the  collection  was  “known  and  designated”  as  the 
“John  Boyd  Thacher  collection”  are  meaningless. 
Known  to  wiiom? 

There  was  a  half-hearted  effort  on  the  part  of 
the  defense  to  make  out  that  Dr.  Richardson’s 
office,  containing  921  of  the  incunabula,  had  been 
known  as  the  Thacher  room  and  that  this  was  a 
compliance  with  the  condition. 

Dr.  Richardson’s  office  contained  only  a  fraction 
of  the  collection,  but  apart  from  this  the  testi¬ 
mony  quoted  supra  shows  that  the  room  was  known 
to  veteran  members  of  the  Library  staff  as  Dr. 
Richardson’s  office,  and  Dr.  Ashley ,  in  preparing 
the  memorandum  of  September  16,  1929,  shoicing 
the  location  of  the  Thacher  material,  for  the  use 
of  the  executives,  including  Dr.  Putnam  himself, 
so  referred  to  it  (R.  285). 


I 

Hr.  Richardson's  own  testimony  is  also  illuminat¬ 
ing  on  this  point.  He  used  the  room  as  an  office, 


gave  a  series  of  lectures  there  in  the  fall  df  1927, 
held  committee  meetings  in  it,  kept  his  own  incu¬ 
nabula  there,  which  were  in  no  wav  distinguished 
from  the  Thacher  incunabula.  The  room  also  con¬ 
tained  a  large  number  of  books,  which  had  belonged 


to  Professor  Rice,  a  former  occupant  of  the  room, 


and  some  books  and  etchings  the  property  of  the 
heirs  of  Mr.  Parsons,  who  was  the  predecessor  of 
Professor  Rice  (R.  150-152). 


The  condition  “that  said  librarian  of  Congress 
shall  prepare  and  publish,  in  such  form  as  shall 


be  approved  of  by  my  executors,  a  catalogue  of 
said  books,  pamphlets,  autographs,  autograph 
letters  and  documents,  unless  a  satisfactory  cata¬ 
logue  of  the  same  shall  be  so  prepared  and  pub¬ 
lished  by  me  during  my  lifetime.” 

The  plea  stated  on  this  subject  (R.  3-4)  : 

“The  defendant  admits  that  a  catalogue 
of  the  collection  had  not  been  completed 
on  or  before  September  6,  1929,  b^it  says 
that  said  cataloguing  had  been  conimenced 
in  due  time,  and  had  been  and  was  being 
prosecuted  with  proper  speed  and  diligence, 
having  regard  to  the  nature  of  the  task,  the 
amount  of  work  involved,  and  the  necessity 
of  seeking  and  employing  specially  trained 
assistants  thereon.  The  defendant  further 
says  that  it  was  not  a  condition  of  the 
bequest  that  the  said  catalogue  l>e  com¬ 
pleted  on  and  before  September  6,  1929." 

This  defense  of  partial  completion  was  aban¬ 
doned  in  the  middle  of  the  trial,  and  the  clai  m  made 
that  the  Librarian  was  awaiting  a  visit  from  the 
executors  to  discuss  the  catalogue.  The  defense 
was  obviously  insincere.  It  is  true  that  In  the 


summer  of  1927  the  executors’  attorney  wrote  the 
Librarian  that  such  a  visit  was  in  contemplation. 
The  letter  tsaid  nothing  of  any  catalogue  (R.  69). 
The  Librarian  replied  asking  that  he  be  seasonably 
advised  of  the  Visit.  He  said  nothing  of  any  cata¬ 
logue  (R.  166).  The  correspondence  continued 
without  any  further  mention  of  any  visit  or  any 
catalogue. 

If  there  were  anv  truth  in  the  defense  it  would 

* 

have  occurred  to  the  Librarian  at  once,  but  he  made 
no  mention  of  it  in  the  correspondence  in  the  fall 
of  1929 — when  he  said  the  reason  was  the  absence 
of  any  specialist  until  that  year,  and  implied  that 
the  catalogue  was  in  process  of  preparation — nor 
in  the  spring  of  1931,  when  the  plea  was  filed,  and 
the  no-specialist  excuse  again  given. 

The  Librarian,  on  reading  over  the  1927  corre¬ 
spondence  with  the  executors’  attorney  during  the 
trial,  noticed  the  reference  to  a  visit  and  proceeded 
to  jettison  the  no-specialist  excuse  and  use  the 
visit  excuse  instead. 

There  can  be  no  doubt  that  with  anything  ap¬ 
proaching  reasonable  diligence  the  portions  of  the 
collection  not  catalogued  during  Mrs.  Thacher’s 
lifetime  could  have  been  catalogued  long  prior  to 
September  6,  1929.  In  his  letter  of  March  5,  1927, 
the  Librarian  had  said  (R.  64)  : 

“The  conditions  attached  to  it  (the  gift) 
are  entirely  appropriate  and  such  as  we  can 
readily  conform  to.  With  respect  to  the 
catalogs:  We  have  already  partially  con¬ 
formed  to  them  in  the  Catalog  of  the  incu¬ 
nabula,  with  which  you  are  doubtless  fa¬ 
miliar.” 

In  his  letter  of  October  24,  1929,  the  Librarian 
said  of  the  catalogue  requirement  (R.  101)  : 

“The  most  serious  portion  of  this  require¬ 
ment — a  catalogue  of  the  Incunabula — 
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was  prepared  and  published  in  1915  *  *  * 
The  remaining  printed  books  requiring 
treatment  involved  a  small  problem  easily 
dealt  with.” 

A  number  of  expert  cataloguers  called  by  plain¬ 
tiffs  testified  that  with  reasonable  expedition  the 
books  and  papers  other  than  the  incunabula  [could 
have  been  catalogued  and  the  catalogue  printed  in 
from  three  to  six  months  (Clizbee,  Monaghan, 
Maienthau,  Gee,  R.  169-202). 

Dr.  Bourne  actually  prepared  a  catalogueL  of  a 
very  inferior  kind  to  be  sure,  starting  in  September, 
1929,  which  finally  came  off  the  press  in  Julyj  1931 
— a  period  of  one  year  and  nine  months,  of  which 
about  one  year  was  consumed  by  the  GoveHiment 
Printing  Office  ( R.  355 ) .  During  the  nine  months 
that  he  was  working  on  this  catalogue,  he  gave  only 
half  of  his  time  to  it  (R.  354). 

The  question  of  whether  or  not  the  lang<iur  of 
the  Government  Printing  Office  was  “reasonable” 


is  not  before  the  Court,  however,  as  despite  that 
languor  the  catalogue  was  completed  in  one  year 
and  nine  months,  while  two  years  and  a  half  elapsed 
between  the  Librarian’s  public  claim  of  “complete 
title”  to  the  collection  on  March  11,  1927,  and  the 
demand  of  September  6,  1929. 

The  condition  that  “all  possible  precautions 
necessary  for  the  preservation  and  safety  of  the 
collection  be  applied  and  observed  at  all  times  by 
the  proper  officials  and  representatives  6f  the 
Government  of  the  United  States  of  America.” 

On  and  prior  to  September  6,  1929,  161  of  the 
incunabula  were  stored  in  the  Rare  Book  Room. 
Plaintiffs  do  not  complain  that  this  violated  the 
above  condition. 

Nine  hundred  and  twenty-one  of  the  incunabula 
were  stored  in  Dr.  Richardson’s  office.  This  was 
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distinctly  unsafe.  The  shelving  was  of  wood.  The 
room  was  full  of  wooden  office  furniture.  It  was 
used  as  a  lecture  room,  for  committee  meetings,  the 
reception  of  Dr.  Richardson's  visitors,  and  usual 
office  routine.  The  Thacher  incunabula  were  in  no 
way  distinguished  from  Dr.  Richardson's  own  in¬ 
cunabula  and  a  variety  of  books  and  etchings  be¬ 
longing  to  former  occupants  of  the  room,  Profes¬ 
sor  Rice  and  Mr.  Parsons  (Richardson,  R.  150- 
154). 

Contrast  this  with  the  Rare  Book  Room  described 
by  Dr.  Ashley  as  follows  (R.  125-126)  : 

‘‘The  Rare  Book  Room  is  at  the  top  of 
the  northeast  stack,  a  stack  that  was  con¬ 
structed  and  finished  and  ready  for  occu¬ 
pancy  in  June  or  July,  1927.  It  occupies 
the  central  part  of  the  floor  and  it  has  a 
marble  floor.  It  is  completely  surrounded 
by  an  opaque  glass  case,  the  glass  being 
interlined  with  steel  netting.  The  inside  of 
this  enclosure  is  divided  into  two  parts ;  one 
is  a  reading  room  inside  of  a  wire  enclosure, 
and  in  the  reading  room  books  that  are 
shelved  immediately  back  of  it  are  served 
to  the  scholars  and  other  people  who  come 
there  to  study.  They  are  where  they  can 
always  be  under  observation  by  two  or  three 
attendants. 

Then  further  to  the  north  is  a  double  row 
of  steel  compartments,  about  thirty  in  num¬ 
ber,  on  opposite  sides  of  the  corridor,  which 
is  about  six  feet  wide;  and  there  are  per¬ 
haps  15  or  18  of  those  compartments.  The 
compartments  are  all  alike.  Each  has  its 
own  door  and  a  separate  lock.  The  key  of 
one  door  not  unlocking  any  other  doors. 
Inside  of  each  compartment  is  a  little  cor¬ 
ridor  running  at  right  angles  to  the  main 
corridor,  and  on  each  side  of  that  corridor 
are  about  36  shelves,  steel  shelves,  on  which 
the  rare  books  are  held.  They  are  in  charge 
of  a  custodian  wdio  has  catalogues  there  and 
can  readilv  produce  any  book  that  is  shelved 
there.  *  *  * 
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This  place  where  the  persons  using  the 
books  work  with  them  is  all  surrounded  bv 
this  steel  grill.  When  a  person  has  finished 
using  the  books  that  he  has  been  wording 
on,  and  starts  to  go  out,  he  has  to  go  out 
through  this  steel  grill  and  through  the 
door.  And  the  attendant  sees  whether  or 
not  he  has  a  book  with  him.” 

T)r.  Ashley  described  the  purpose  of  these  elabo¬ 
rate  precautions  in  part  as  follows  (R.  126)  : 

“Recently  I  believe  the  great  libraries 
have  a  great  deal  of  trouble  with  people 
stealing  rare  books.  These  extraordinary 
efforts  in  the  erection  of  steel  shelves  and 
cages  and  the  perpetual  custodians  ar^  for 
the  purpose  of  preventing  the  continuation 
of  such  thefts.” 

There  was  ample  space  in  the  Rare  Book  l|oom 
for  the  collection,  Dr.  Ashley  testified  (R.  1^6)  : 

“I  think  the  Rare  Book  Room  was  opened 
about  July  1,  1927.  79,000,  which  i^  the 

figure  set  out  in  the  annual  report,  is  the 
book  capacity  of  the  Rare  Book  Roorii.  I 
can’t  tell  how  many  books  were  put  iuito  it 
in  July,  1927.  The  entire  collection  in 
question  could  have  been  put  into  the  Rare 
Book  Room  in  1927  when  it  was  opened; 
it  could  have  been  taken  from  the  location 
where  it  had  been  and  moved  up  there.  The 
whole  collection;  there  was  room  theije  for 
all  of  it.”  j 

The  Librarian  in  his  testimonv  before  the  House 
Committee  on  Appropriations  on  the  Legislative 
Establishment  Bill  in  1923  had  said  (R.  326)  : 

“The  wooden  shelving  which  has  been 
used  for  that  purpose  (storing  duplicate 
newspaper  files)  has  been  there  for  ^ears, 
and  it  still  exists.  Of  course,  as  the  archi¬ 
tect  says,  it  is  inflammable  and  also  un¬ 
sightly,  although  the  latter  does  not  signify 
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particularly  because  the  public  does  not  see 
it.  But  it  accumulates  dust  very  rapidly 
and  is  unsuitable  for  a  building  that  is 
claimed  to  be  fireproof  and  which  ought  to 
be  as  nearly  fireproof  as  possible.” 

As  recently  as  1931  Dr.  Putnam  testified  at  a 

V 

similar  hearing  (R.  327)  : 

“The  Library  now  has  a  large  mass  of 
very  valuable  and  irreplacable  material. 
*  *  *  The  guard  force  provided  by  the 
present  appropriations  is  inadequate  to 
safeguard  properly  this  material  and  our 
rarities  generally  *  *  *  ” 

The  French  Revolutionary  books  were  hidden 
in  Case  20,  Xorth  Curtain,  and  were  not  listed  in 
the  Library’s  card  catalogue.  This  effective  con¬ 
cealment  probably  eliminated  all  danger  of  theft. 
These  books  were  not,  however,  safeguarded  against 
fire  or  loss  in  the  same  way,  as  were  the  books  in 
the  Rare  Book  Room.  The  same  comment  applies 
to  the  manuscripts. 

The  defense  that  the  difference  in  risk  between 
storage  in  the  Rare  Book  Room  and  in  the  vari¬ 
ous  places  where  the  collection  was  placed  was 
“so  negligible  that  duty  did  not  require  it”  cannot 
be  sustained.  Mrs.  Thacher  was  making  a  bequest 
of  material  of  very  great  value.  Rightly  or 
wrongly,  perhaps  selfishly,  she  insisted  on  “all  pos¬ 
sible  precautions.”  If  the  Library  did  not  care 
to  accept  such  a  requirement  it  could  have  refused 
the  collection.  But  to  take  second  best  precautions 
violated  the  provisions  of  the  will. 


The  conditions  as  applied  to  the  French  Revo¬ 
lutionary  books. 

Let  us  consider  the  situation,  not  from  the 
aspect  of  the  conditions,  but  as  to  one  of  the  groups 
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of  books — the  French  Revolutionary  books,  1,600 
volumes  (R.  299).  Mr.  Thacher  had  been  a|  great 
student  of  the  French  Revolution  and  had  prepared 
an  historical  treatise  entitled  “Outlines  of  the 
French  Revolution  as  Told  in  Autographs”]  (Put¬ 
nam,  R.  299,  300,  330 ) .  Some  of  the  French  Revo- 
lutionary  material  had  been  lent  to  the  Library  on 
the  express  representation  that  it  “would  enthrall 
thousands  of  visitors  annually”  (R.  335).  "fhe  de¬ 
fense  emphasized  that  Mrs.  Thacher  made  the  be¬ 
quest  to  form  a  “memorial  to  her  husband”  (R. 
233) .  It  is  to  be  presumed  that  she  had  the  French 
Revolution  books  in  mind  as  a  part  of  the  memorial. 

These  books  had  no  Thacher  or  Librarjr  book¬ 
plates  of  any  kind  (R.  286).  They  were  ni>t  indi¬ 
cated  by  any  signs  (side  folio  546,  following  R. 
386).  They  were  not  listed  in  any  index  or  cata¬ 
logue  to  which  the  public  at  large  or  scholars  had 
access  (R.  284).  They  had  neither  the  safety  of 
the  Rare  Rook  Room  or  the  safetv  of  Dr.  Richard- 
son’s  office,  such  as  it  was,  but  were  stuck  bjy  them¬ 
selves  in  an  obscure  stack  (R.  118). 


POINT  IV. 

The  defense  that  the  disposition  of  ^he  col¬ 
lection  met  with  Mrs.  Thacher’s  approval  be¬ 
fore  her  death  and  therefore  complied  with  the 
provisions  of  her  will  is  without  foundation. 


During  the  trial,  until  the  development  of  the 
“assent”  point  at  the  very  end  of  defendant's  case, 
the  theory  of  the  defense  was  that  the  disposition 
of  the  collection  on  September  6,  1929,  complied 
with  the  will  because  it  had  satisfied  Mrs.  Thacher 
during  her  lifetime.  This  was  the  theory  expressly 
stated  by  defense  counsel  in  his  opening  to  the 
jury  (R.  227).  i 
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The  extrinsic  evidence  affirmatively  shows  that 
the  Librarian’^  representations  to  Mrs.  Thacher 
were  not  fulfilled. 


The  evidence  shows  bevond  doubt  that  the  Li- 
brary  did  not  conform  to  Mrs.  Thacher’s  under¬ 
standing  of  what  was  to  be  done.  Dr.  Putnam  delib¬ 
erately  represented  to  Mrs.  Thacher  that  the  mate¬ 
rial  would  be  put  on  display  to  the  ordinary  visiting 
public,  yet  his  conscious  policy  after  he  had  the 
books  was  the  direct  opposite.  This  can  be  best 
proved  by  putting  in  parallel  columns  his  letter 
to  Mrs.  Thacher  of  January  14,  1915,  written  in 
response  to  her  offer  of  the  French  Revolutionary 
material,  and  Dr.  Putnam’s  own  explanation  of 


whv  the  collection  was 

% 

Explanation  at  the  Trial 
(R.  306). 

“I  understand  it  is  clear  that 
the  word  ‘Thacher’  did  not  ap¬ 
pear  on  the  outside  of  the  door  at 
any  time  prior  to  1929.  That  is 
true.  The  reason  we  did  not  was 
in  the  interest  of  security  and 
also  convenience.  That  was  a 
public  corridor.  The  general 
public  strolled  all  down  through 
there,  the  John  Boyd  Thacher 
room,  and  that  would  have  in¬ 
duced  inquiries  of  numerous  cas¬ 
ual  visitors  who  had  no  interest 
in  the  collection  but  w'ho  would 
insist,  however,  just  from  mere 
curiosity,  on  knowing  all  about 
what  was  in  there.  That  would 
involve  a  great  deal  of  labor  on 
the  part  of  our  people  in  explain¬ 
ing  what  the  Thacher  room 
was.” 


made  so  inaccessible: 

Letter  of  January  14,  1915 
(R.  335). 

“My  dear  Mrs.  Thacher: 

Would  we  like  such  a  collec¬ 
tion!  We  would  exult  in  it.  It 
would  form  a  very  splendid  ex¬ 
hibit,  would  enthrall  and  stimu¬ 
late  the  imagination  of  thousands 
of  visitors  annually  and  it  would 
fill  a  gap  that  has  always  morti¬ 
fied  us — the  absence  from  our 
autograph  exhibits  of  any  but* 
American  material. 

Indeed,  we  would  welcome  it 
— and  on  the  same  understanding 
as  applies  to  his  books. 

I  write  briefly,  but,  as  you 
know,  with  complete  enthusiasm 
and  appreciation. 

Cordially  yours, 

Herbert  Putnam.” 


♦The  word  “but”  was  erroneously  omitted  from  the  copy  of 
this  letter  in  the  Transcript  of  Record. 
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Dr.  Putnam's  policy  of  blocking  “inquiries  from 
numerous  casual  visitors”  was  so  successful  that 
Dr.  Ashley,  who  according  to  Mr.  Roberts,  the 
Superintendent  of  the  Reading  Room,  had  direct 
charge  of  the  collection  (R.  267),  could  not  recall 
any  person  ever  having  come  to  see  the  French 
Revolutionary  autographs,  except  counsel  for  plain¬ 
tiffs  in  this  case!  (R.  285). 

The  extrinsic  evidence  does  not  establish  that 
Mrs.  Thacher  meant  that  things  were  to  be  left 
as  they  were. 

The  extrinsic  evidence  showed  that  Mrs.  Thacher 
visited  the  Library  in  1912  or  1913  and  again  in 
1917,  was  shown  about  and,  so  far  as  the  Librarian 
could  recall,  expressed  no  dissatisfaction  (R.  300- 
301). 

Of  course  at  that  time  Mrs.  Thacher  was  merely 
lending  her  books  to  the  Library,  and  was  in  no 
position  to  dictate  as  to  how  things  should  be  kept. 
But  as  a  donor  her  position  was  different.  She  was 
entitled  to  specify  conditions  upon  which  the 
Library  could  “take  it  or  leave  it.”  j 

If  Mrs.  Thacher  had  wanted  the  items  of  the  col¬ 
lection  left  as  they  were  she  would  have  used  the 
same  phraseology  that  she  did  with  respect  to  the 
Wampum  Collection,  previously  on  loan  with  the 
New  York  State  Library,  but  left  by  the  “Sixth" 
paragraph  of  her  will  to  the  State  Regents  on  con¬ 
dition  that  the  several  Wampum  belts  “be  so 
framed  and  marked  as  they  are  at  the  present  time” 
(R.  8). 

But  on  the  contrary  she  made  an  affirmative  re¬ 
quirement  with  respect  to  the  collection  in  the 
Library  of  Congress. 

Dr.  Putnam’s  letter  of  March  5,  1927,  to  the 
executors  shows  that  he  also  understood  that  the 
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will  required  affirmative  actions  on  the  part  of  the 
Library.  He  wrote  (R.  64)  : 

“I  very  keenly  appreciate  your  courtesy 
and  promptness  in  sending  me  a  copy  of  the 
will,  which  has  duly  reached  me  this  morn¬ 
ing  with  your  note  of  the  3rd. 

The  bequest  to  the  United  States,  though 
of  course  no  surprise,  since  the  intention 
had  been  definitely  expressed  by  Mrs. 
Thacher,  is  most  gratifying,  and  the  condi¬ 
tions  attached  to  it  are  entirely  appropriate 
and  such  as  we  can  readily  conform  to. 
With  respect  to  the  catalogs:  We  have  al¬ 
ready  partially  conformed  to  them  in  the 
Catalog  of  the  Incunabula,  with  which  you 

are  doubtless  familiar.” 

> 

This  was  a  clear  recognition  of  the  fact  that 
except  for  the  cataloguing  of  the  incunabula  the 
Library  was  not  then  conforming  to  the  conditions. 

Only  evidence  claimed  to  support  the  defense 
theory  improperly  received. 

All  the  evidence  claimed  to  support  this  theory 
was,  plaintiffs  submit,  improperly  received  (R. 
158).  The  question  was  as  to  compliance  with  spe¬ 
cific  conditions  set  forth  in  simple  comprehensible 
English.  There  was  perhaps  an  ambiguity  about 
the  catalogue  condition  in  that  the  will  refers  to 
“a  catalogue  published  by  me  during  my  lifetime” 
while  the  1915  catalogue  was  actually  published  by 
the  Government.  But  the  “keeping  together”  desig¬ 
nation  and  safety  conditions  were  perfectly  clear 
and  required  no  extrinsic  evidence  whatsoever. 

In  Mackie  v.  Story,  93  U.  S.  589,  the  Court  said: 

“On  the  trial,  the  children  of  Henry  C. 
Story  offered  parol  evidence  to  show  the 
good  will  and  affection  of  the  deceased  to- 
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ward  him,  for  the  purpose  of  demonstrating 
the  intention  of  the  testator  in  the  bequest. 
This  evidence  was  properly  rejected.  The 
paper  must  speak  for  itself  and  its  meaning 
and  effect  be  ascertained  by  the  Court.” 

In  Association  of  Survivors  of  the  Seventh 
Georgia  Regiment  v.  Lamer,  3  Fed.  (2nd)  201, 
this  Court  said  : 

“Reading  the  will  as  a  whole  the^e  is 
nothing  to  raise  a  doubt  as  to  the  intent  of 
the  testatrix,  and  to  permit  the  introduction 
of  extrinsic  evidence  as  to  that  intent  would 
be  for  the  Court  to  make  a  new  will.-f 

POINT  V. 

Reverter  took  place  on  September  6,  1929. 
Evidence  as  to  what  was  done  with  the  collec¬ 
tion  after  September  6,  1929,  should  have  been 
excluded. 

Upon  breach  of  a  condition,  subsequent  title  is 
at  first  in  a  state  of  flux,  but  demand,  entky  or 
other  act  crystallizes  the  situation  and  rejerter 
takes  place  at  once.  The  original  grantee  once 
having  lost  title  cannot  reclaim  by  any  belated 
effort  to  comply  with  the  condition. 

In  Schlesinger  v.  Kansas  City  Railway  C<j.,  152 
IT.  S.  444,  the  Court  considered  reverter  upon 
breach  of  a  condition  subsequent  of  a  private  grant 
of  certain  property  for  railway  purposes.  The 
Court  said  (p.  453)  : 

“In  the  case  of  a  private  grant,  an  entry 
by  the  grantor,  or  any  act  equivalent  there¬ 
to,  showing  a  purpose  to  take  advantage  of 
the  breach  of  condition  subsequent,  ind  to 
reclaim  the  estate  forfeited  bv  such  breach, 
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is  all  that  is  required.  What  was  done  by 
the  trustees  Hanna,  McLean  and  Bancroft 
evinced,  in  the  clearest  possible  manner,  * 

their  purpose  to  reclaim  the  property  and 
rights  granted  to  Brooks,  because  of  the 
failure  to  perform  the  condition  upon  which 
he,  or  anyone  claiming  under  him,  was  en¬ 
titled  to  hold  the  property.” 

To  the  same  effect  is  Bryan  v.  Bliss-Cook  Oak 
Co 178  Fed.  217,  a  decision  of  the  Circuit  Court 
of  Appeals  of  the  Eighth  Circuit: 

“Re-entrv  for  condition  broken  is  still  a 

w 

proper  method  of  effecting  a  forfeiture,  not 
because  i  it  is  necessary  as  a  resumption  of 
seisin  and  essential  to  a  transfer  of  title, 
but  because  it  is  an  open  and  unequivocal 
manifestation  of  the  purpose  of  the  grantor 
to  take  advantage  of  the  breach  of  the  con¬ 
dition  subsequent.  Any  other  method  pos¬ 
sessing  those  characteristics  would  suffice.” 

See  also  Rannels  v.  Rotce,  145  Fed.  296. 

7  A 

Under  these  circumstances  plaintiffs  submit  it 
was  highly  erroneous  for  the  Court  to  admit  evi¬ 
dence  as  to  what  was  done  to  the  collection  after 
September  6,  1929.  No  theory  was  ever  advanced 
as  to  why  such  testimony  was  relevant  or  material.  , 

If  title  passed  to  plaintiffs  at  all,  on  the  state  of 
the  pleadings  it  passed  on  September  6,  1929. 

Nothing  defendant  could  do  to  the  collection  there¬ 
after  could  make  title  return  once  more  to  the 
United  States. 


< 
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POINT  VI. 

This  suit  in  replevin  was  appropriately 
brought  against  the  defendant  Putnam.  |  The 
suit  is  not  one  against  the  United  States. 

On  this  point  Mr.  Justice  Stafford  of  the  Su¬ 
preme  Court  upheld  plaintiffs,  overruling  the  de¬ 
murrer  filed  when  this  suit  was  first  brought.  Mr. 
Justice  Adkins  followed  this  decision. 

In  a  number  of  cases  the  United  States  Supreme 
Court  has  definitely  held  that  property  mhy  be 
recovered  from  an  officer  of  the  United  States 
asserting  the  title  of  the  United  States  in  the  (event 
that  he  fails  to  show  that  the  claim  of  tij:le  is 
in  the  United  States.  The  leading  case  on  the  sub¬ 
ject  is  United  States  v.  Lee ,  106  U.  S.  196,  in  which 
the  Court  announced  its  conclusion  in  thh  fol¬ 
lowing  language  (p.  215) : 

“This  examination  of  the  cases  ih  this 
Court  establishes  clearlv  this  result:  That 
the  proposition  that  when  an  individual  is 
sued  in  regard  to  property  which  he  holds 
as  officer  or  agent  of  the  United  States,  his 
possession  cannot  be  disturbed  when  that 
fact  is  brought  to  the  attention  of  the  court, 
has  been  overruled  and  denied  in  every  case 
where  it  has  been  necessary  to  decide  it,  and 
that  in  many  others  where  the  record  shows 
that  the  case  as  tried  below  actually  and 
clearly  presented  that  defense,  it  was 
neither  urged  by  counsel  nor  considered  by 
the  court  here,  though,  if  it  had  been  a  good 
defense,  it  would  have  avoided  the  necessity 
of  a  long  inquiry  into  plaintiff’s  title  and 
of  other  perplexing  questions,  and  have 
quickly  disposed  of  the  case.” 

In  other  cases  the  Supreme  Court  has  considered 
claims  for  property  brought  against  officers  and 


agents  of  the  various  States  who  asserted  in  de¬ 
fense  that  they  held  such  property  on  behalf  of 
the  State  and  that  the  suit  was  not  maintainable 
under  the  Eleventh  Amendment  to  the  Constitution 
of  the  United  States.  The  Supreme  Court  has  held 
that  such  defense  should  be  determined  on  the  same 
principles  applicable  to  determining  whether  or 
not  a  suit  is  against  the  United  States. 

“But  it  cannot  be  doubted  that  the  ques¬ 
tion  whether  a  particular  suit  is  one  against 
the  State,  within  the  meaning  of  the  Con¬ 
stitution,  must  depend  upon  the  same  prin¬ 
ciples  that  determine  whether  a  particular 
suit  is  one  against  the  United  States”  (Tin- 
dal  v.  Wesley ,  167  U.  S.  204,  213). 

In  these  cases  the  Supreme  Court  has  repeatedly 
considered  the  merits  of  the  title  and  right  to  pos¬ 
session  of  the  plaintiff,  and  has  on  occasion  given 
judgment  against  the  State  officer. 

These  cases  include  both  personal  and  real 
property. 

The  doctrine  of  United  States  v.  Lee  has  been 
cited  with  approval  as  recently  as  1926  in  the  case 
of  Goltra  v.  Weeks,  271  U.  S.  536,  in  which  the 
Court  said  in  part  (p.  545)  : 

“The  exemption  of  the  United  States 
from  suit  does  not  protect  its  officers  from 
{personal  liability  to  persons  whose  rights  of 
property  they  have  wrongfully  invaded.” 

In  the  course  of  time  the  Supreme  Court  has 
considered  on  the  merits  the  title  of  the  United 
States  or  of  various  individual  States  to  both  real 
and  personal  property  in  cases  which  contain  all 
the  elements  of  this  present  suit. 


In  Poindexter  v.  Greenhorn,  114  U.  S.  270^  the 
Court  upheld  the  plaintiff  in  an  action  of  detinue 
for  the  recovery  of  a  desk  seized  by  the  defendant, 
a  collector  of  taxes  for  the  State  of  Virginia,  in 
the  name  of  that  State  for  alleged  unpaid  taxles. 

Schulenberfj  v.  Harriman,  21  Wall.  44,  was  a 
suit  in  replevin  brought  against  agents  of  the 
State  of  Wisconsin  to  recover  logs.  The  case,  like 
this,  turned  on  the  question  of  reverter,  and  the 
opinion  of  the  Court  discussed  the  merits  of  the 
title  of  that  State  at  length. 

In  Tindal  v.  Wesley,  167  U.  S.  204,  a  sjit  in 
ejectment  against  officers  of  the  State  of  South 
Carolina,  it  was  conceded  that  the  State  had  once 
had  title,  but  the  claim  was  made  that  titl4  had 
been  lost.  The  Supreme  Court  held  that  plaintiff 
was  entitled  to  the  relief  sought. 

The  decisions  prior  to  the  Lee  case  are  reviewed 
in  the  opinion  in  that  case,  106  IT.  S.,  especially 
at  pages  210  to  216. 

CONCLUSION. 

I 

The  judgment  should  be  reversed  and  the 
cause  remanded  with  directions  to  enter  judg¬ 
ment  for  the  plaintiffs. 

Plaintiffs  contend  in  this  Court,  as  they  did  in 
the  Court  below,  that  judgment  in  their  favor 
should  be  directed  on  the  admissions  of  the  defend¬ 
ant  and  of  the  United  States  in  the  pleadings  and 
in  the  bill  of  exceptions,  but  that  if  the  Court 
believes  there  is  an  issue  of  fact,  the  case  Should 
be  submitted  to  a  jury  on  special  issues. 

On  the  pleadings  and  formal  statements  £n  this 
record  the  defendant  and  the  United  States,  whose 
alleged  title  is  here  in  issue,  have  direct  iy  and 
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indirectly  conceded  that  title  to  the  collection  and 
* 

the  duty  to  comply  with  the  conditions  devolved 
upon  the  United  States  upon  the  death  of  Mrs. 
Thacher. 

We  refer  to  the  formal  suggestion  and  motion 
as  to  jurisdiction  filed  in  this  case  by  the  United 
States,  in  which  the  allegation  is  made  (R.  17-18)  : 

“Since  the  death  of  Mrs.  Thacher,  the 
United  States,  through  the  Librarian  of 
Congress  and  his  assistants,  has  had  this 
collection  in  its  custody,  possession  and  con¬ 
trol  as  property  of  the  United  States  *  *  * 

and  have  endeavored  in  every  way  to  carry 
out  the  wishes  and  provisions  of  her  will 
relative  to  the  Thacher  collection.” 

The  defendant’s  own  plea  sets  up  as  his  sole 
defense  denial  of  breach  of  condition  on  September 
6,  1929,  and  referred  to  compliance  with  the  con¬ 
ditions  of  the  will  as  the  onlv  issue  in  the  state- 
ment  in  opposition  to  the  motion  to  advance  filed 
June  30,  1931  (R.  21-23). 

The  finding  of  the  Court  that  title  did  not  pass 
to  the  United  States  until  September  6,  1929,  was 
thus  outside  the  scope  of  the  issues  in  the  case 
and  should  be  disregarded. 

Upon  the  Court’s  finding  (No.  4)  that  the  col¬ 
lection  was  not  kept  together  and  maintained  as 
an  entire  collection  and  the  admission  of  defendant 
that  the  collection  was  scattered  about  the  build¬ 
ing,  as  set  forth  in  the  Ashley  memorandum  of 
September  16,  1929,  and  incorporated  in  the  find¬ 
ing,  the  fact  that  the  condition  was  breached  is 
established  before  this  Court  and  authorizes  this 
Court  to  direbt  that  judgment  be  entered  for  plain¬ 
tiffs. 

The  case  of  Retzer  v.  Wood,  109  U.  S.  185,  sus¬ 
tains  this  procedure.  That  was  a  suit  against  a 
collector  of  internal  revenue  to  recover  taxes  al- 
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leged  to  have  been  illegally  exacted  from  plaintiff. 
The  defense  of  the  Statute  of  Limitations  was  not 
pleaded.  The  Trial  Court  concluded  that  th^  tax 
was  illegally  exacted,  but  held  that  the  suit  was 
barred  by  the  Statute  of  Limitations  and  entered 
judgment  for  the  defendant.  This  judgment  was 
reversed  by  the  Supreme  Court,  which  said  (p. 
188) : 

“When  the  testimony  at  the  trial  closed, 
and  the  plaintiff  asked  for  a  judgment  in 
his  favor,  he  was  entitled  to  it.  It  is  proper 
that  the  circuit  court  should  be  directed  to 
enter  such  a  judgment.  The  conclusion  of 
law,  by  the  circuit  court,  that  the  tax  was 
illegally  exacted,  being  a  correct  conclu¬ 
sion,  and  its  conclusion  that  the  suit]  was 
barred  by  limitation  being  an  incorrect  con¬ 
clusion,  it  follows  that  the  plaintiffj  was 
entitled  to  judgment  on  the  facts  f{)und. 
The  special  findings  of  fact  were  equivalent 
to  a  special  verdict,  and  the  question  there¬ 
on  was  whether  they  required  a  judgment 
for  the  plaintiff  or  the  defendant.  This 
was  a  matter  of  law,  the  ruling  on  which 
can  be  reviewed  by  this  court.  X orris  v. 
Jackson ,  9  Wall,  125.” 

The  defendant  asked  that  the  reversal  be  with 
leave  to  amend  the  pleadings.  This  the  Court 
refused,  saying  (p.  188)  : 

“The  defendant  in  error  asks  that,  if  the 
judgment  be  reversed,  the  case  be  remanded, 
so  that  the  statute  of  limitations  may  be 
pleaded.  Without  passing  on  the  question 
as  to  whether  the  statute  invoked  would 
furnish  a  defense  in  this  case,  we  ^re  of 
opinion  that  no  ground  exists  for  the  bourse 
suggested.  The  record  shows  that  t!he  de¬ 
fendant’s  attorney  had  notice,  by  the  decla¬ 
ration,  that  the  plaintiff’s  claim  accrued 
before  a  date  more  than  eight  years  prior 
to  the  filing  of  the  plea.  Under  suph  cir- 
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cumstances  it  would  not  be  a  fair  exercise 
of  discretion  not  to  hold  the  defendant  to 
his  legal  status. 

The  judgment  is  reversed  and  the  case  is 
remanded  to  the  circuit  court,  with  direc¬ 
tions  to  enter  a  judgment  for  the  plaintiff.” 

The  same  reasoning  applies  to  this  case,  in  which 
it  is  clear  that  the  “assent”  defense  was  available 
from  the  first,  and  would  have  been  used  at  once 
if  it  had  been  thought  of.  The  fact  that  it  was  not 
thought  of  until  so  late  shows  that  the  defense  is 
without  sincerity  and  should  not  be  permitted 
now. 

And  in  Higgins  v.  McCrea,  116  U.  S.  671,  the 
Supreme  Court  reversed  a  judgment  of  the  Circuit 
Court  for  the  Northern  District  of  Ohio,  entered 
after  a  trial,  with  directions  to  enter  judgment 
for  plaintiff  on  defendant’s  counterclaim  because 

“the  cross-action,  therefore,  of  the  defend¬ 
ant,  stated  in  his  pleading  and  supported  by 
his  own  deposition,  was  not  one  on  which 
anv  recoverv  could  be  had.” 

*  w 

And  in  Irvine  v.  Angus ,  93  Fed.  629,  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  reversed 
a  judgment  in  an  action  at  law  and  directed  that 
judgment  be  entered  for  plaintiff,  saying: 

“In  accordance  with  the  views  expressed 
in  this  opinion,  the  judgment  will  be  re¬ 
versed,  i  and  the  cause  remanded  to  the  cir¬ 
cuit  court,  with  directions  to  render  judg¬ 
ment  upon  the  admissions  of  the  parties 
contained  in  the  bill  of  exceptions,  in  favor 
of  the  plaintiff  in  error,  for  the  sum  of 
$15,190.60  with  interest.” 

In  this  case  the  defendant  has  admitted,  and 
the  Court  below  has  found,  the  facts  with  respect 
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to  the  disposition  of  the  various  items  about  the 
Library  Building.  Whether  or  not  the  admissions 
with  respect  to  the  other  conditions  remove  any 
issue  of  fact  need  not  be  discussed,  as  under  the 
will  the  violation  of  any  condition  caused  a  j  re¬ 
verter.  Upon  the  facts  as  so  admitted  a  breaclk  of 
condition  is  established,  and  upon  the  admission 
in  the  suggestion  and  pleadings,  not  to  speak  of 
the  admissions  in  defendant’s  testimonv  of  the 
claim  of  “complete  title”  and  “permanent  trans¬ 
fer,”  acquiesced  in  by  the  executors,  of  passag^  of 
title  to  the  United  States  at  the  time  of  Mrs. 
Thachers  death,  and  the  failure  of  the  pleadings 
to  raise  any  issue  on  this  point,  the  judgment 
should  be  reversed  and  the  cause  remanded  with 
directions  to  enter  judgment  for  plaintiffs. 

In  the  event  of  a  new  trial,  the  Trial  C^ourt 
should  be  instructed  that  any  issue  of  fact  should 
be  submitted  to  jury  on  special  issues. 

I 

In  the  event  this  Court  decides  to  reverse'  but 
contrary  to  our  opinion  holds  that  a  new  trial  is 
necessary,  plaintiffs  urge  this  Court  to  instrucjt  the 
Trial  Court  to  submit  any  issues  of  fact  t<|  the 
jury  on  special  issues.  Plaintiffs  will,  with  an¬ 
ticipation  of  success,  move  the  Trial  Court  for  a 
directed  verdict,  but,  as  here,  reserve  the  right  to 
go  to  the  jury  in  the  event  the  motion  is  denied. 
If  the  Trial  Court  should  take  the  latter  course, 
it  is  respectfully  submitted  that  this  case  is  so 
complicated  and  involves  such  a  number  and 
variety  of  questions  of  law  and  fact  that  special 
issues  on  a  general  verdict  is  the  most  efficient 
and  orderly  procedure.  This  course  was  urged 
upon  the  Trial  Court,  and  the  remarks  or  this 
Court  in  Cooper  v.  Penn  Bridge  Cov  47  App.  |D.  C. 
467,  474,  475,  specifically  called  it  to  its  attention 


(R.  206).  |  Plaintiffs  also  submitted  proposed  spe¬ 
cial  issues  to  the  Court  (R.  281) . 

Respectfully  submitted, 

Charles  Dickerman  Williams, 
Richard  H.  Wilmer, 

Douglas  L.  Hatch, 

Attorneys  for  Plaintiffs- Appellants, 
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Statement. 


Laura  Butler  Treadwell  is  the  widow  and  e 


kecutrix  of 


George  Curtis  Treadwell,  one  of  the  plaintjiffs  below. 
Mr.  Treadwell  was  the  residuary  legatee  and  one  of  the 
executors  of  Emma  Treadwell  Thacher,  widdw  of  Hon. 
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John  Boyd  Thacher,  of  Albany,  New  York,  whose  collec¬ 
tion  of  books,  letters  and  documents  is  the  subject  of  dis¬ 
pute  in  this  cause.  Mr.  Treadwell  died  after  the  trial  in 
the  Supreme  Court;  Mrs.  Treadwell  was  made  a  party 
appellant  ;  and  leave  to  file  this  brief  in  her  behalf  was 
granted. 

The  brief  filed  by  the  attorneys  for  the  surviving 
executor,  Hugh  Reilly,  contains  a  fair  and  complete  state¬ 
ment  of  the  proceedings  and  testimony  in  the  Supreme 
Court  as  well  as  arguments  which  we  approve  based  on 
alleged  errors  of  the  court  below.  We  shall  limit  our  dis¬ 
cussion,  therefore,  to  a  few  points  which,  in  our  opinion, 
show  that  Mrs.  Treadwell  is  entitled  to  the  property  in 
dispute. 


Summary  of  Proceedings. 

This  is  an  appeal  from  a  judgment  of  the  Supreme 
Court  on  a  directed  verdict  in  favor  of  defendant.  (R. 
23-24,  377,  379. ) 

On  October  8,  1930,  the  plaintiffs  as  executors  and  Mr. 
Treadwell  individually  as  residuary  legatee  of  Mrs. 
Thacher  brought  suit  in  replevin  against  the  defendant, 
the  Librarian  of  Congress,  to  recover  the  books,  letters 
and  documents  contained  in  the  John  Boyd  Thacher  col¬ 
lection.  (R.  1-16.) 

On  November  13,  1930,  the  defendant  demurred  to  the 
declaration  and  filed  a  suggestion  and  motion  as  to  juris¬ 
diction.  The  demurrer  was  overruled  and,  on  May  22, 
1931,  the  defendant  filed  his  plea.  (R.  16-20.)  The  case 
was  tried  Devunber  14  to  22,  1931.  (R.  54.)  At  the 

conclusion  of  the  trial  the  court  made  certain  findings 
and  directed  a  verdict  for  defendant.  (R.  374-379.) 
The  plaintiffs  demanded  the  right  to  go  to  the  jury.  (R. 
374,  378.)  Judgment  was  entered  December  20,  1931, 
and  this  appeal  taken  January  11,  1932.  (R.  23-24.) 
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The  Controlling  Facts. 


i 

The  collection  consists  of  books,  letters,  autographs, 
manuscripts  and  documents  of  great  value  assembled  by 
Mr.  Thacher,  who  died  in  1909.  (R.  298.)  Mrs.  Thacher 
delivered  the  incunabula  to  defendant  in  1910,  and  there¬ 
after  the  remainder  of  the  collection  came  into  his  pos¬ 
session  as  Librarian  of  Congress.  (R.  297-301.) 

By  paragraph  Fifth  of  her  will  dated  Januaijy  29, 1925, 
Mrs.  Thacher  bequeathed  the  collection  to  f]he  United 
States  on  condition  (1)  that  it  be  kept  together  as  an 
entire  collection,  (2)  that  it  always  be  known  and  desig¬ 
nated  as  the  collection  of  John  Boyd  Thacher,  (3)  that 
the  Librarian  prepare  and  publish  a  catalogue  in  a  form 
approved  by  her  executors,  and  (4)  that  all  possible  pre¬ 
cautions  necessary  for  the  preservation  and  safety  of  the 
collection  be  taken  by  the  responsible  officials  of  the 
United  States.  And  the  will  further  provided  (para¬ 
graph  Seventh)  that  in  case  of  failure  of  the  official 
entrusted  with  the  collection  to  comply  fully  and  faith¬ 
fully  with  any  of  the  conditions  the  collection  should 
revert  forthwith  and  become  the  property  of  Mr.  Tread¬ 
well,  the  residuary  legatee  (paragraph  Fourteenth).  The 
plaintiffs  Treadwell  and  Reilly  were  appointed  executors. 
(R.  5-15.) 

Mrs.  Thacher  died  February  18,  1927.  The  will  was 
admitted  to  probate  May  4,  1927.  (R.  2,  19.)  The 

executors  notified  defendant  of  the  terms  of  the  will 
March  5,  1927,  and  of  its  admission  to  probate  June  1, 
1927.  On  March  5,  1927,  the  defendant  acknowledged 
receipt  of  a  copy  of  the  will  and  stated  thit  “the  con¬ 
ditions  attached  to  it  are  entirely  appropriate  and  such 
as  we  can  readily  conform  to.”  (R.  55,  64.)  On  March 
9  and  10,  1927,  the  defendant  issued  press  releases  an¬ 
nouncing  the  gift  and  stating  that  the  collection  had 
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become  the  property  of  the  United  States.  In  his  annual 
report  for  1927  defendant  stated  that  the  collection  was 
"permanently  transferred'’  by  the  will  of  Mrs.  Thacher. 
(R.  322-325.) 

Mr.  Treadwell  visited  the  Library  in  August  1929, 
more  than  two  years  and  a  half  after  the  events  above 
referred  to.  Finding  that  the  conditions  attached  to  the 
bequest  had  been  ignored,  the  executors,  on  September  6, 
1929,  made  a  formal  demand  for  the  return  of  the  collec¬ 
tion.  The  demand  was  refused.  (R.  54-60,  95.) 


Questions  Presented. 

The  Supreme  Court  found: 

1.  That  all  possible  precautions  necessary  for  the 

preservation  and  safety  of  the  collection  had  been 
taken. 

2.  That  title  to  the  collection  did  not  pass  till  Septem¬ 

ber  6,  1929,  when  the  executors  demanded  its  re¬ 
turn;  that  their  demand  was  in  effect  an  assent 
to  transfer  of  title. 

3.  That  the  time  to  perform  the  first  and  second  con¬ 

ditions  (that  the  books,  etc.  be  kept  together  as  an 
"entire  collection”  known  and  designated  as  the 
"Collection  of  John  Boyd  Thacher”)  did  not  begin 
to  run  till  September  6,  1929. 

4.  That  the  books,  etc.  were  not  kept  together  as  an 

"entire  collection”. 

5.  That  the  books,  etc.  had  been  known  and  designated 

as  the  John  Boyd  Thacher  collection. 

6.  That  the  books,  etc.  had  been  kept  together  as  an 

entire  collection  since  March  1930. 
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7.  That  until  September  6,  1929,  when  the  demand  for 
their  return  was  made,  the  will  did  not  require 
that  the  property  be  kept  together  as  specified  or 
that  a  catalogue  be  begun,  prepared  or  published. 

There  were  certain  additional  findings  as  to  a  Catalogue 
of  the  incunabula  published  in  1915  and  as  to  the  suf¬ 
ficiency  of  certain  catalogues  and  proposed  catalogues 
submitted  to  the  executors  after  they  had  Remanded 
return  of  the  collection.  (R.  374-377.) 

On  the  basis  of  these  findings  the  verdict  for  defendant 
was  directed.  A  comprehensive  assignment 
addressed  to  the  findings  of  the  court  and  to  i 
at  the  trial  has  been  filed.  (R.  24-50.)  And  the 


of  errors 
ts  rulings 
attorneys 


%  ✓  i 

for  the  surviving  executor  have  specified  the  errors  they 
rely  on.  (Brief  for  Appellants,  pp.  2-4.) 

Counsel  for  the  surviving  executor  have  argued : 

1.  There  was  substantial  evidence  that  title  passed 

prior  to  September  6,  1929,  and  that  plaintiffs 
properly  reserved  the  right  to  go  to  tlje  jury  on 
that  question. 

2.  Title  vested,  subject  to  conditions  subsequent,  and 

the  time  to  comply  with  the  condition^  began  to 
run  in  March  1927,  as  the  pleadings  recognize. 


3.  The  evidence  is  clear  that  the  conditiori 


s  had  not 


been  complied  with  on  September  6,  19^9. 

4.  The  defense  that  the  disposition  of  the  collection  had 
the  approval  of  Mrs.  Timelier  and  therefore  satis¬ 
fied  the  requirements  of  her  will  is  groundless. 
Evidence  in  support  of  this  theory  wTas  (improperly 
admitted. 
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5.  The  collection  reverted  to  the  estate  on  September  6, 

1929,  and  testimony  relating  to  attempted  compli¬ 
ance  with  the  conditions  after  that  date  should 
have  been  excluded. 

6.  The  defendant  is  subject  to  suit  in  replevin  to  re¬ 

cover  the  collection,  title  to  which  has  reverted  as 
provided  in  the  will. 

These  contentions  are,  we  believe,  correct.  We  shall 
argue  briefly: 

1.  There  was  substantial  evidence — evidence  that  raised 

an  issue  of  fact  for  the  jury — of  assent  by  the 
executors  to  transfer  of  title  in  1927. 

2.  The  testimony  show’s  conclusively  that  the  condi- 

tions  were  not  “faithfullv  and  fully”  observed  as 
required  by  the  will. 

3.  The  conditions  w’ere  not  “faithfully  and  fully”  ob¬ 

served  even  if  it  is  assumed  that  title  did  not  pass 
till  September  6,  1929. 

4.  The  defendant  cannot  claim  exemption  from  the  re¬ 

quirements  of  the  will  by  asserting  the  title  of 
the  United  States. 
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POINT  I.  There  was  evidence  sufficient  to 
raise  an  issne  of  fact  for  the  jury  as  to  assent 
by  the  executors  to  transfer  of  title  in  1927. 

The  Supreme  Court  found  that  the  executors  had  not 

assented  till  September  6,  1929 ;  that  title  did  ijot  “finally” 

pass  till  that  date ;  and,  therefore,  that  the  conditions  did 

not  become  operative  till  then.  ( R.  375. ) 

Why  September  6, 1929?  Certainly  it  cannot  be  claimed 

that  the  executors  affirmatively  assented  on  that  date — 

«/ 

the  date  of  their  formal  written  demand  for  return  of  the 
collection.  Can  a  demand  made  more  than  twio  and  a  half 
years  after  public  announcement  by  the  defendant  of 
transfer  by  will  to  the  Library — a  demand  based  on  an 


investigation  revealing  shocking  lack  of  resjpect  for  the 
expressed  wishes  of  a  great  benefactor  of  tlie  Library — 
be  construed  as  an  assent ! 

On  the  theory  that  all  of  the  testimony  as  well  as  the 
admissions  of  the  plea  (which  was  based  solely  on  a 
claim  that  the  conditions  had  been  observed )  showed  that 
there  had  been  an  assent,  transfer,  and  breach  prior  to 
September  6,  1929,  the  attorneys  for  the  plaintiffs  below 
moved  for  a  directed  verdict.  We  are  at  loss  to  find 
any  evidence  from  which  the  court  could  conclude  that 
the  executors’  demand  was  the  assent  necessary  to  com- 
plete  the  transfer  and  to  subject  the  defendant  to  the 
testator’s  instructions  as  to  the  disposition  of  the  collec¬ 
tion.  Instead,  we  believe  the  Record  shows  clearly  there 
was  an  assent  in  1927. 

One  of  the  attorneys  for  the  executors  testified  “that 
the  executors  had  made  clear  in  1927  their  assent  to  the 


bequest  of  the  John  Boyd  Thacher  Collection,  and  that 
this  assent  was  by  express  language  and  bvj  acquiescence 
communicated  to  the  Librarian  in  1927.”  (R.  165.) 
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On  March  9,  1927,  the  defendant  wrote  the  same  attor¬ 
ney  as  follows : 

“.  .  .  I  assume  that  the  whole  of  the  mate¬ 

rial  carried  by  the  bequest  is  in  our  possession  and 
the  only  requisite  would  be  a  formal  transfer.”  (R. 
66.) 

The  formal  transfer,  the  probate  of  the  will,  took  place 
on  May  4,  1927.  (R.  2,  19.)  The  defendant  was  notified 
of  the  probate  by  letter  of  June  1, 1927.  (R.  164.)  There 
is  no  question  but  that  the  defendant  had  and  retained 
possession  and  asserted  ownership,  in  all  of  which  the 
executors  acquiesced.  (R.  342.) 

On  March  11, 1927,  the  defendant  forwarded  newspaper 
clippings  to  Mr.  Treadwell.  (R.  321,  322.)  A  clipping 
from  the  New  York  Times  of  March  10,  1927,  stated  : 

“.  .  .  Rare  incunabula  and  historical  letters 

have  become  the  property  of  the  Library  of  Congress 
under  the  Will  of  Mrs.  John  Boyd  Thaclier,  who  died 
on  February  18.  The  gift  was  announced  today  at 
the  Library.”  (R.  322.) 

Another  from  the  Washington  Star  of  March  9  contained 
the  following  language: 

.  .  The  various  articles  have  been  placed 

on  deposit  at  the  Library  of  Congress  from  time  to 
time,  but  they  now  become  the  property  of  the  Gov¬ 
ernment  outright.”  (R.  323.) 

The  defendant  identified  the  following  press  release 
prepared  by  him  which  appeared  in  the  United  States 
Daily,  March  11,  1927: 

“.  .  .  Announcement  of  the  acquisition  was  made 
by  the  Library  with  the  explanation  that  the  books 
have  been  deposited  there  from  time  to  time,  but 
title  now  rests  with  the  Government  under  the  pro¬ 
visions  of  the  will.  .  .  .  Complete  title  to  them 
now  passes  to  the  National  Library  under  the  terms 
of  Mrs.  Thachers  will.”  (R.  323-324.) 
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The  defendant’s  annual  report  for  1927  contains  the 
following  language: 

“.  .  .  the  bequest  of  which  by  Mr^.  Thacher 

assures  to  the  Library  permanent  ownership  of  rari¬ 
ties  of  which  it  had  been  merely  custodian.”  (R. 
324.) 

Elsewhere  in  the  same  report  it  is  said : 

“.  .  .  The  several  groups,  now  by  l^er  will  per¬ 
manently  transferred  .  .  .”  (R.  325.) 

A  demand  for  the  return  of  property  is  nob  equivalent 
to  assent  that  title  thereto  shall  pass  to  the  oijxe  in  posses¬ 
sion.  A  demand  is  a  direct  negative  of  such  assent  and, 
except  perhaps  in  the  heat  and  excitement  of  trial,  no 
right-minded  layman  or  lawyer  would  disagree.  This 
makes  it  all  the  more  difficult  for  us  to  understand  how, 
in  the  light  of  the  testimony  referred  to  above,  the 
Supreme  Court  could  find  that  the  defendant  did  not 
understand  or  believe  that  title  passed  beforb  the  date  of 
the  demand,  September  6,  1929.  (R.  375.) 

Apart  from  the  question  of  affirmative  assent,  as  to 
which  we  believe  there  was  substantial  evufence  for  the 
jury,  the  legatee's  uninterrupted  possession  fbr  more  than 
two  and  one-half  years  after  the  testator’s  death  raises 
a  presumption  which  was  alone  sufficient  to  require  sub¬ 
mission  of  the  case  to  the  jury.  McClanahan  v.  Davis,  8 
How.  170;  Andrews  v.  Hunneman,  6  Pick.  (Mass.)  126; 
Schley  v.  Collis,  47  Fed.  250,  approving  Parker  v.  Cham¬ 
bers,  24  Ga.  527 ;  J ordan  v.  Thornton ,  7  Ga.  520. 

It  has  been  held  by  this  Court  that  th£  question  of 
assent  is  for  the  jury.  National  Savings  <&  Trust  Co.  v. 
Ryan,  49  App.  D.  C.  159,  262  Fed.  613.  See  also  Mason  v. 
Parnell,  12  M.  &  W.  674. 

The  court  below  ignored  the  rule  clearly  stated  in 


10 


Faucett  v.  Bergmann  et  al.,  67  App.  D.  C.  290,  22  F.  (2d) 
718,  719 : 

“  .  .  It  is  settled  law  that  a  motion  to  direct  a 

verdict  against  the  plaintiff  is  an  admission  of  every 
fact  in  evidence  tending  to  sustain  his  case  and  of 
every  inference  reasonably  deducible  therefrom,  and 
that  the  motion  can  be  granted  only  when  but  one 
reasonable  view  can  be  taken  of  the  evidence  and  the 
conclusion  therefrom,  and  that  view  is  utterly  op¬ 
posed  to  the  plaintiff’s  right  to  recover.  .  .  .” 

The  executors  forwarded  a  copy  of  the  will  to  the 
defendant.  They  received  copies  of  his  official  public 
statements.  They  allowed  the  collection  to  remain  in 
his  possession.  Certainly  the  defendant  cannot  claim 
that  he  held  the  collection  except  under  and  in  accord¬ 
ance  with  the  will,  for  its  status  as  a  loan  was  terminated 

bv  the  death  of  Mrs.  Thacher.  And  the  executors  did 
* 

nothing  for  two  and  a  half  years  that  could  be  construed 
as  a  claim  on  behalf  of  the  estate.  The  truth  is,  they 
acquiesced  fully  and  unequivocally  in  the  transfer  of 
title. 


POINT  II.  The  testimony  shows  conclu¬ 
sively  that  the  conditions  of  the  bequest  were 
not  observed. 

We  have  argued  that  title  passed  in  March  1927.  By 
paragraph  Seventh  of  the  will  title  w’as  subject  to  de¬ 
feasance  if  the  defendant  failed  “to  faithfully  and  fully 

V  % 

observe"  certain  conditions.  (R.  8.)  The  defendant  read 
the  will.  In  a  letter  acknowiedging  receipt  of  a  copy 
and  accepting  the  bequest  he  stated  that  the  conditions 
w’ere  “entirely  appropriate”  and  such  as  he  could  readily 
conform  to.  (R.  64.) 

We  think  there  is  no  substantial  basis  for  the  findings 
of  the  Supreme  Court  that  “all  possible  precautions  for 


sustained, 
c  interest 


the  preservation  and  safety”  of  the  collection  wfere  taken, 
that  the  collection  had  been  “always  known  and  desig¬ 
nated  as  the  ‘Collection  of  John  Boyd  Thacher’  ”,  and 
that  the  efforts  at  cataloguing  satisfied  the  requirements 
of  the  will.  (R.  374-377.)  It  is  obvious,  we  t^hink,  that 
the  court  below  strained  to  give  effect  to  the  jindoubted 
desire  of  Mrs.  Thacher  to  enrich  the  Library,  tp  establish 
a  memorial  to  her  husband,  to  avoid  the  possible  separa¬ 
tion  and  distribution  of  portions  of  the  collection  which 
might  follow  from  a  specific  bequest  to  an  individual  or 
from  its  inclusion  in  the  residue  of  her  estate.  If  the 
statement  of  the  conditions  attached  to  the  bequest  had 
been  equivocal,  if  the  defendant  had  not  read  oj*  could  not 
read  and  understand  them,  if  there  was  anjp  showing 
of  compliance  during  the  two  and  a  half  y^ar  period, 
we  should  admit  that  a  verdict  based  on  Submission 
of  all  the  evidence  to  a  jury  might  be 
For  we  are  conscious  of  the  great  publj 
in  maintaining  the  Library  as  an  ultimate  reservoir  for 
books  and  papers  of  outstanding  interest  and  importance 
collected  by  wealthy  and  discriminating  individuals.  But 
we  are  also  impressed  with  the  importance  of  imposing 
high  standards  of  performance  on  an  official  entrusted 
by  public  spirited  citizens  with  endowments  intended  to 
be  available  perpetually  to  scholars  and  others  for  in¬ 
formation  and  entertainment.  And  we  believe  that  such 
bequests  will  be  encouraged  by  insisting  on  strict  com¬ 
pliance  with  the  clearly  expressed  instructions  of  donors. 
It  is  more  to  the  interest  of  the  public  that  jperfunctory 
compliance  be  condemned,  that  the  sanctity  of  wills  be 
upheld,  than  that  the  Library  be  allowed  to(  retain  any 
particular  collection  or  number  of  collection^. 

Our  colleagues  have  made  a  convincing  argument  that 
none  of  the  conditions  was  “faithfully  and  fully”  per¬ 
formed.  (Brief  for  Appellants,  pp.  32-45.)  We  desire, 
in  passing,  to  call  the  Court’s  attention  to  two  exhibits 
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which  show  unquestionably  that  the  Supreme  Court's 
finding  that  the  books,  etc.  were  not  kept  together  as  an 
entire  collection  is  correct. 

1.  Memorandum  entitled  “Location  of  Thacher  Ma¬ 
terial  September  16,  1929."  (Plaintiffs  Exhibit  10; 
R.  117.) 

This  memorandum  was  prepared  by  Dr.  Ashley,  Chief 
Assistant  Librarian.  It  shows  that  the  material  was  kept 
in  several  places  in  the  huge  library  building — (1)  Dr. 
Richardson’s  Office,  (2)  Safe  in  Librarian’s  Office,  (3) 
Rare  Book  Room,  (4)  Case  No.  20,  North  Curtain,  (5) 
Safe  12,  Manuscripts  Division,  (6)  Case  4,  West  North 
Curtain,  (7)  Case  6,  West  North  Curtain,  (8)  Safe  2, 
Manuscript  Division  (Pavillion  Room),  (9)  West  Main 
Hall. 

After  the  death  of  Mrs.  Thacher  no  effort  was  made  to 
bring  the  collection  together;  nothing  was  done  till  March 
25, 1950.  (R.  Ill,  117-119,  232,  280,  285.) 

2.  Floor  Plans,  Library  of  Congress.  (Side  Folios  516, 
517,  following  R.  380.) 

On  a  copy  of  his  memorandum  referred  to  above  Dr. 
Ashley  marked  the  locations  therein  mentioned  with  num¬ 
bers  from  121  to  134.  (R.  382-383.)  On  the  Floor  Plans 
he  placed  the  numbers  corresponding  to  the  locations 
listed  and  numbered  on  his  memorandum,  thus  indicating 
the  exact  locations! of  the  Thacher  material.  (R.  120.) 

A  casual  examination  of  the  Floor  Plans  shows  that 
the  material  was  widely  scattered  throughout  the  build¬ 
ing  and  is  sufficient  to  show  that  the  court’s  finding  in 
this  respect  was  correct. 
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POINT  III.  The  conditions  were  not 
“fnlly  and  faithfully"  observed  even  if  it  is 
assumed  that  title  did  not  pass  until  Septem¬ 
ber  6,  1929. 

I 

I 

We  believe  there  is  no  ground  for  the  finding  that  the 
demand  of  September  6,  1929,  was  equivalent  to  assent 
and  that  title  passed  on  that  date.  Assumingj  however, 
that  the  finding  is  correct,  it  appears  that  the  collection 
was  not  brought  together  until  March  1930,  six  months 
after  the  demand  was  made  and  the  duty  to  assemble  the 
collection  arose.  (R.  376,  377.)  (R.  119,  280,  285,  232.) 

In  view  of  the  testimony  of  Dr.  Ashley  that  the  collec¬ 
tion  “with  due  regard  to  safety  of  the  material  and  its 
security  and  so  on”  could  have  been  assembled  in  one 
week,  we  submit  that  the  defendant  did  not  rfully  and 
faithfully”  observe  the  conditions  even  on  the  Assumption 
made  above.  (R.  130.)  On  the  defendant's  I  failure  to 
perform  the  conditions  within  a  reasonable  time  title  re¬ 
verted  in  accordance  with  the  forfeiture  claiise.  Trus¬ 
tees  of  Union  College  v.  City  of  New  York ,  173  N.  Y.  38; 
Hayden  v.  Stoughton ,  5  Pick.  (Mass.)  528 1  Wolfe  v. 
Byrne,  142  Tenn.  309,  Suarez  v.  Suarez,  3  F.  (2d)  362; 
Campbell  v.  Durant,  110  Kansas  30;  Loicrey  v.  Hawaii, 
215  U.  S.  554. 

Subsequent  performance  does  not  cure  ike  breach. 
Schlesinger  v.  Kansas  City  £  Southern  Railway  Co,,  152 
U.  S.  444;  Bryan  v.  Bliss-Cook  Oak  Co .,  178  Fed.  217. 

On  and  after  September  6,  1929,  the  executors  made  it 
clear  that  they  intended  to  take  advantage  of  |  the  breach. 
On  September  28,  1929,  they  wrote  as  follow^ : 

“.  .  .  the  executors  feel  that  none  of  the  condi¬ 
tions  set  forth  in  Paragraph  Fifth,  and  as  referred 
to  in  Paragraph  Seventh  of  the  will,  have  been  com¬ 
plied  with.  I  sent  you  a  copy  of  the  will  in  March, 
1927,  and  a  copy  on  September  6,  1929.”  (R.  92.) 


On  October  9  they  wrote: 

“Am  I  to  assume  from  your  letter  that  you  refuse 
to  comply  with  the  request  of  the  executors  and  that 
appropriate  legal  action  must  be  taken?”  (R.  94.) 

The  demand  was  renewed  November  9,  1929 : 

“They  (the  executors)  have  instructed  me  to  ad¬ 
vise  you  that  they  have  not  altered  their  position  as 
heretofore  outlined  in  our  correspondence  respecting 
our  demand  for  the  return  of  all  of  the  articles  on 
the  ground  that  the  conditions  imposed  by  the  will  of 
Mrs.  Thacher  have  not  been  met. 

“I  am  now  preparing  to  commence  legal  action 
for  the  recovery  of  said  articles.”  (R.  103.) 

There  can  be  no  doubt  that  these  letters  constituted  an 
open  and  unequivocal  manifestation  of  intention  to  take 
advantage  of  the  breach.  The  court  below  erred  in  not 
taking  the  view  favorable  to  plaintiffs  that  nine  weeks  is 
an  unreasonable  time  in  which  to  comply  with  a  con¬ 
dition  the  performance  of  which  required  one  week.  In¬ 
deed,  the  condition  was  not  performed  until  March  25, 
1930,  more  than  twenty-eight  weeks  after  September  6, 
1929  (R.  280,  285,  232) ;  and,  if  title  had  already  reverted, 
nothing  could  effect  a  return  to  the  United  States. 

In  view  of  the  foregoing  and  of  the  findings  and  of  the 
admissions  contained  in  the  pleadings  and  the  bill  of  ex¬ 
ceptions,  the  court  below  erred  in  denying  plaintiff’s 
motion  for  a  directed  verdict.  A  foHiori  the  court  erred 
in  granting  the  defendant's  motion  for  a  directed  verdict. 
Faucett  v.  Bergrruinn,  et  a?.,  67  App.  D.  C.,  290,  22  F. 
(2d)  718.  It  cannot  be  said  that  every  reasonable  view 
of  the  evidence  and  the  conclusions  therefrom  was  utterly 
opposed  to  the  plaintiffs’  right  to  recover.  Indeed,  every 
reasonable  view  is  inconsistent  with  defendant’s  defense. 
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POINT  IV.  The  defendant  cannot  claim 

i 

exemption  from  ,the  requirements  of  the 
will  by  asserting  the  title  of  the  United 

I 

States. 

I 

It  is  our  view  that  title  reverted  when  t|ie  demand 
was  made  on  September  6,  1929,  that  the  defendant  is 
wrongfully  in  possession  of  the  collection,  and  that  appel¬ 
lants  are  entitled  to  its  return.  Anv  other  conclusion 
would  render  it  impossible  to  make  effective  |conditional 
gifts  to  government  institutions  and,  if  approved  by  the 
courts,  would  discourage  prospective  donors.  The  court 
below  so  held  on  defendant’s  demurrer  and  potion  as  to 
jurisdiction.  (R.  16-18,  232.)  And  the  ruling  below  is 
supported  by  the  decision  of  the  Suprem^  Court  in 
United  States  v.  Lee ,  106  U.  S.  196.  The  cojirt  said  (at 
pp.  215-216)  : 

“This  examination  of  the  cases  in  this  court  estab¬ 
lishes  clearly  this  result:  that  the  proposition  that 
when  an  individual  is  sued  in  regard  to  property 
which  he  holds  as  officer  or  agent  of  the  United 
States,  his  possession  cannot  be  disturbed  when  that 
fact  is  brought  to  the  attention  of  the  court,  has  been 
overruled  and  denied  in  every  case  where  it  has  been 
necessary  to  decide  it,  and  that  in  many  pthers  where 
the  record  shows  that  the  case  as  triecj  below  actu¬ 
ally  and  clearly  presented  that  defense,  it  was  neither 
urged  by  counsel  nor  considered  by  the  court  here, 
though,  if  it  had  been  a  good  defense,  it  would  have 
avoided  the  necessity  of  a  long  inquirjv  into  plain¬ 
tiff’s  title  and  of  other  perplexing  questions,  and  have 
quickly  disposed  of  the  case  .  ,  .” 

i 

i 

The  same  rule  applies  to  possessory  actions  to  recover 
specific  property  from  officers  of  the  states.  Tindal  v. 
Wesley,  167  U.  S.  204,  213  (ejectment).  See  also  Poin - 


dexter  v.  Creenhovo,  114  U.  S.  270  (detinue) ;  Schulen- 
berg  v.  Harriman ,  21  Wall.  44  (replevin). 

In  Collins  v.  Jenkins,  44  App.  D.  C.  182, 186,  this  Court 
assumed,  without  deciding,  that  replevin  would  lie  to  re¬ 
cover  possession  of  an  official  document  in  the  custody  of 
the  head  of  a  Department. 

A  possessory  action  in  no  sense  quiets  the  claim  of 
title  in  the  United  States;  the  United  States  is  free  to 
assert  that  title  in  an  appropriate  proceeding. 

In  Wood  v.  Phillips  et  ah,  50  F.  (2d)  714,  a  bill  was 
brought  against  a  forest  supervisor  alleging  that  he  was 
exercising  dominion  and  control  over  land,  claiming  title 
to  be  in  the  Department  of  Agriculture.  The  court  held 
the  proceeding  could  not  be  maintained  as  a  suit  in  equity 
and  reversed  a  judgment  on  the  merits  below.  But  the 
court  said  (at  p.  717)  : 

“.  .  .  Ejectment  would  lie,  because  in  that 

action  relief  is  sought,  not  against  the  claim  of  the 
government,  but  against  the  wrongful  possession  of 
the  government's  agent”. 

The  case  was  remanded  with  instructions  to  transfer  the 
cause  to  the  law  side  of  the  docket,  with  leave  to  amend 
to  make  out  a  cause  of  action  in  ejectment. 

The  same  view  was  taken  by  this  Court  in  Washing¬ 
ton  Steel  &  0.  Co.  v.  Martin,  45  App.  D.  C.  603,  a  case 
in  which  one  claiming  land  brought  a  bill  to  quiet  title 
against  officers  of  the  United  States.  This  Court  held 
the  action  could  not  be  maintained,  distinguishing  it 
from  possessory  actions  like  ejectment. 

A  similar  view  was  taken  in  United  States  v.  McIntosh , 
57  F.  (2d)  573,  which  involved  an  action  of  ejectment 
brought  in  a  state  court  against  Smedley  D.  Butler  and 
others  sued  as  custodians  of  Marine  Corps  land.  The 
United  States  brought  a  bill  in  equity  for  an  injunction 
against  the  further  prosecution  of  the  suit.  Following 
Lnited  States  v.  Lee,  the  court  held  that  the  ejectment 
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action  was  properly  brought.  The  court  also  held  that  a 
bill  to  quiet  title  brought  by  the  United  States!  was  a 
proper  method  of  asserting  its  ownership  and  that  a 
temporary  injunction  against  the  ejectment  suit  was 
justified  in  aid  of  the  bill  to  quiet  title. 

It  is  clear  that  the  action  in  replevin  was  justified ;  that 
the  defendant  cannot  avoid  the  consequences  of  h|LS  delay 
or  neglect  by  stating  that  the  collection  was,  afrer  all, 
a  gift  to  the  United  States.  We  submit  that  any  decision 
to  the  contrary  would  involve  a  grave  abuse 
munity  of  the  sovereign.  And  an  affirmance  < 
ment  below  would  make  it  unsafe  to  make  any 
gift  to  the  government.  The  defendant  was  mdre  than 
willing  to  accept  the  gift  on  behalf  of  his  principal,  and 
it  is  our  view,  in  which  we  ask  this  Court  to  j<j>in,  that 
he  was  bound  like  any  other  beneficiary  by  the  conditions. 
That  the  courts  will  not  and  should  not  condone  official 
laxness  or  misconduct  in  the  name  of  the  United  States 
is  forcefully  and,  we  think  quite  properly,  expressed  in 
the  following  quotation  from  8 cheer  v.  Moody,  48  F.  (2d), 
327,  330 : 

.  .  And  suits  against  any  such  trespassers 

are  not  against  the  government,  these  sprits,  not 
against  the  United  States.  Rather  do  they  serve  the 
United  States  to  discipline  its  derelict  agefit  whose 
excesses  tend  to  defeat  its  obligations  and  to  bring 
it  into  disrepute”. 

See  also  Constantin  et  al.  v.  Smith  et  al.,  57  F.  (2d),  227, 
235. 

Respectfully  submitted, 

Bethuel  M.  Webster,  Jr., 

Attorney  for  Appellant  Laura 
Butler  Treadwell,  Executrix 
of  George  Curtis  Treadwell. 
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In  the  Court  of  Appeals  of  the  District  of 

Columbia 

April  Term,  1932 
No.  5728 

George  Curtis  Treadwell  and  Hugh  Reilly, 
as  Executors  of  the  Will  of  Emma  Treadwell 
Tkacher,  and  George  Curtis  Treadweljl,  individ¬ 
ually,  appellants 

v.' 

Herbert  Putnam 

BRIEF  FOB  APPELLEE 
statement  of  the  case 

On  February  18,  1927,  Mrs.  Emma  Treadwell 
Thacker,  widow  of  John  Boyd  Thacker,  died  at 
Albany,  New  York  (R.  55),  leaving  a  last  will  and 
testament  dated  January  29, 1925  (R.  5),  in  which 
she  bequeathed  to  the  United  States  qf  America 
a  very  valuable  collection  of  books,  autographs, 
manuscripts,  and  documents,  then  in  the  posses¬ 
sion  of  the  Library  of  Congress,  having  been 
deposited  there  by  her  some  years  before 

(R.  299-301).  The  bequest  was  upon  certain  con- 

(i) 


ditions  subsequent,  breach  of  which  would  cause  a 
reverter  of  the  items  to  her  residuary  estate. 
(R.  7.)  Colonel  George  Curtis  Treadwell  was  Mrs. 
Thacher’s  nephew  and  residuary  legatee  and  dev¬ 
isee.  (R.  12.)  The  conditions  were  substantially 
as  follows:  (1)  That  the  items  should  be  kept  to¬ 
gether  and  maintained  as  an  entire  collection, 
known  and  designated  as  the  “Collection  of  John 
Boyd  Thacher  (2)  that  the  Librarian  of  Con¬ 
gress  should  prepare  and  publish  a  catalogue  of  the 
items,  to  be  approved  by  her  executors;  (3)  and 
that  all  possible  precautions  should  be  observed  to 
preserve  and  safeguard  the  collection.  (R.  7.) 

At  the  date  of  Mrs.  Thacher’s  death,  and  between 
that  date  and  September  16,  1929,  the  items  com¬ 
prising  the  collection,  with  a  minor  exception,  were 
at  various  places  in  the  Library,  as  indicated  by 
appellants’  Exhibit  10.  (R.  117.)  Previously,  in 
1915,  a  catalogue  of  the  Incunabula  had  been  pre¬ 
pared  and  published  by  the  Library  (Volume  1). 
(R.  127.) 

Dr.  Putnam,  the  Librarian  of  Congress,  and  the 
appellee  herein,  was  notified  of  Mrs.  Thacher’s 
death  (R.  363),  and  from  then  until  the  summer  of 
1927  some  correspondence  ensued  between  Mr. 
Yaras  (the  attorney  for  Mrs.  Thaeher’s  executors) 
and  the  Library  (R.  64-71, 164, 359).  In  the  course 
of  this  correspondence  the  librarian  was  advised 
that  a  formal  transfer  of  the  collection  would  be 
made  (R.  65),  and  that  the  executors  and  Mr.  Yaras 
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74),  but 
came  on 


would  shortly  pay  him  a  visit  (R.  70).  However, 
except  for  the  passage  between  them  in  November, 
1927,  of  several  letters  with  reference  to  an  ap¬ 
praisal  of  the  collection  for  tax  purpose^  (R.  72, 
313),  the  Library  heard  absolutely  nothing  from 
the  executors  and  their  counsel  until  about  July  29, 
1929,  when  Mr.  Yaras  wrote  Mr.  Ashley  (the  As¬ 
sistant  Librarian)  that  he  and  Colonel  Treadwell 
wanted  to  pay  them  a  visit  the  following  week 
(R.  73-74).  He  was  advised  that  they  -vyere  both 
out  of  the  city  on  their  vacations  (R. 
nevertheless  he  and  Colonel  Treadwell 
August  9, 1929  (R.  71),  and  were  taken  through  the 
Lbrary  and  shown  the  collection  in  question  (R.  56 
et  seq.). 

Thereafter,  on  September  6,  1929,  Mj 
wrote  Dr.  Putnam  that  the  conditions 
Thacher’s  will  had  not  been  complied  with,  that 
reverter  had  therefore  occurred,  and  that  demand 
was  thereby  made  for  the  return  of  thq  articles. 
(R.  60.)  The  Librarian  refused  the  demand.  (R. 
93,  95.)  He  had  been  awaiting  for  over  two  years 
a  visit  from  the  executors  in  order  to  talk  the  de¬ 
tails  of  the  conditions  over  with  them  (R.  318),  and 
also  some  document  formally  transferring  title, 
which  latter  was  never  received  (R.  312). 

Having  learned  of  the  executors’  attitude  in  re¬ 
gard  to  Mrs.  Thacher’s  will  (R.  336),  the  Librarian 
caused  all  the  items  to  be  placed  in  Room  P-3  of 
the  Library,  completing  the  removal  thereto  on 


r.  Yaras 
of  Mrs. 
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March  25, 1930  (R.  275).  During  August,  1930,  a 
sign  was  placed  on  the  door  to  Room  F-3  bearing 
the  inscription  “  Thacher  Collection.”  (R.  306.) 
A  catalogue  of  the  miscellaneous  books  (Volume  2) 
and  one  of  the  autographs  (Volume  3)  were  pre¬ 
pared  between  the  early  fall  of  1929,  and  October, 
1930  (R.  355,  287,  276),  (schemes  thereof  having 
been  submitted  to  the  executors  (R.  320)  )  and  pub¬ 
lished  shortly  thereafter. 

In  the  meantime,  beginning  with  October  9, 1929, 
Mr.  Yaras  endeavored  to  obtain  for  the  executors 
certain  items  on  deposit  in  the  Library  which  he 
claimed  were  not  bequeathed  to  the  United  States 
by  Mrs.  Thacher.  (R.  94.)  On  two  occasions  the 
Library  returned  groups  of  items  so  requested,  the 
later  one  occurring  on  July  2,  1930,  at  which  time 
several  hundred  items  were  sent.  (R.  352.)  Cat¬ 
alogues  2  and  3  did  not  contain  these  returned  ar¬ 
ticles.  (R.  316.)  On  July  9,  1930,  a  further  re¬ 
quest  was  made  (R.  360),  and  on  September  25, 
1930,  the  Library  agreed  to  return  some  of  the 
items  then  requested,  provided  they  were  the  last 
to  be  demanded  (R.  346).  This  was  not  acceptable 
to  Mr.  Yaras  (R.  348),  and  on  October  8, 1930,  this 
suit,  in  replevin  to  recover  the  collection,  was  insti¬ 
tuted  against  Dr.  Putnam  (R.  1). 

QUESTIONS  INVOLVED 

The  appellants  have  beclouded  this  appeal  with 
an  extremely  lengthy  assignment  of  errors.  There 
are  in  reality  only  three  vital  questions  in  this  case, 
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which,  if  answered  in  the  affirmative,  must  result 
in  its  affirmance. 

(I)  Did  the  pleadings  herein  permit  the  intro¬ 
duction  (a)  of  evidence  of  lack  of  assent  on  the  part 
of  the  executors  and  (b)  of  anything  occurring 
after  September  6, 1929  ? 

(II)  Did  the  executors  refrain  from  assenting 
to  the  passage  of  title  to  the  United  States  before 
September  6, 1929 ? 

(III)  Was  the  trial  court  justified  in  directing 
a  verdict  for  the  defendant  ? 

ARGUMENT 

I 

(a) 


The  pleadings  herein  permitted  introduction  of  evidence 
of  lack  of  assent  on  the  part  of  the  executors 


The  declaration  in  this  case  (R.  1-4)  is  not  re¬ 
stricted  to  the  form  prescribed  by  D.  C.  Code,  Sec¬ 
tion  1550  (Title  18,  Section  215,  1929  Edition),  in 
replevin  suits.  After  the  typical  introductory 
paragraph,  it  is  alleged  that  Mrs.  Thacher’s 
will  was  admitted  to  probate,  and  that  the  appel¬ 
lants  are  her  executors.  The  pertinent  sub¬ 
stance  of  the  fifth,  seventh,  and  fourteenth  para¬ 
graphs  of  her  will  are  alleged.  It  is  then  alleged 
that  the  collection  in  question  was,  at  tjae  time  of 
Mrs.  Thacher’s  death,  and  since  has  been,  in  the 
possession  and  custody  of  the  appellee[  and  that 
the  appellee  was  immediately  notified  of  the  will’s 
terms. 


The  declaration  then  alleges  that  on  or  before- 
September  6,  1929,  the  conditions  (describing 
them)  were  not  fulfilled  by  the  United  States  and 
its  officers,  and  that  demand  having  been  made- 
on  or  before  that  date  and  refused,  said  collection 
reverted  to  the  residue  of  Mrs.  Thacher’s  estate. 
The  usual  conclusion  follows. 

Nowhere  does  the  declaration  contain  any 

ALLEGATION  AS  TO  THE  TIME  WHEN  TITLE  PASSED  TO 

the  united  states  ;  or,  in  other  words,  it  does  not  al¬ 
lege  that  it  was  the  duty  of  the  defendant  to  com¬ 
ply  with  the  conditions  subsequent  on  or  before 
September  6,  1929.  If,  therefore,  the  conditions 
did  not  have  to  be  performed  by  that  date,  then 
there  was  no  breach  and  no  consequent  reverter. 
This  was  obviously  an  essential  allegation  in  the 
cause  of  action  chosen  by  the  appellants,  and,  later 
on,  an  indispensable  piece  of  their  proof. 

The  appellee’s  plea  (R.  18-20),  after  admitting 
the  substance  of  the  preliminary  allegations  of  the 
declaration,  undertook  to  deny  noncompliance  with 
the  conditions  of  the  will,  negativing  in  terms  the 
allegations  of  the  declaration  in  those  respects, 
except  as  to  the  cataloguing,  as  to  which  the  plea 
admitted  that  it  was  not  completed  by  September 
6, 1929,  but  alleged  that  it  was  not  so  required.  The 
plea  further  denies  the  reverter,  admits  demand  by 
the  appellants  and  refusal  by  the  appellee,  and  con¬ 
cludes  by  denying  each  and  every  other  allegation 
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-of  said  declaration  not  admitted,  denied,  or 
qualified. 

The  appellee’s  plea,  viewing  together  its  admis¬ 
sions,  denials,  and  affirmative  defense  as  to  the 
cataloguing,  would  raise  in  the  minds  of  any  rea¬ 
sonable  person  an  issue  as  to  whether  the  condi¬ 
tions  of  Mrs.  Thaeher’s  will  were  breached  by  the 
United  States  or  its  officers.  The  appellants  must 
have  come  to  this  conclusion,  and  hence  Were  not 
misled  by  the  plea,  for  they  state,  on  Page  14  of 
their  first  brief : 

It  (the  plea)  substantially  admitted  the 
allegations  of  the  declaration,  except  only  as 
to  the  breach  of  conditions  on  or  bef  ore  Sep¬ 
tember  6, 1929. 

In  other  words,  were  the  conditions  bleached? 
If  it  was  not  incumbent  upon  the  United  States  or 
this  appellee  to  comply  with  the  conditions  before 
September  6,  1929,  then,  of  course,  there  could  be 
no  breach  at  that  time.  If  Mrs.  Thacher’s  execu¬ 
tors  withheld  assent  to  the  passage  of  title  to  the 
collection  to  the  United  States,  then  no  duty  de¬ 
volved  upon  the  legatee  to  perform  the  conditions 
until  it  was  vested  with  complete  title.  Trustees 
of  Union  College  v.  City  of  New  York,  173  N.  Y. 
.38.  Therefore,  it  must  follow  as  a  niatter  of 
simple  logic  that  the  proof  of  assent  or  lack  of  as¬ 
sent  was  a  material  and  important  part  of  both 
the  plaintiff’s  ease  and  of  the  defense  of  “  no- 
.breach  ”  of  conditions. 

165606 — 33 - 2 
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Furthermore,  it  developed  in  the  cross-examina¬ 
tion  of  the  appellants’  first  witness  (Mr.  Yaras) 
that  the  executors  considered  that  it  would  be  nec- 
essary  formally  to  transfer  the  Thacher  collection 
to  the  Government  (R.  65),  and  inasmuch  as  no 
express  assent  was  thereafter  proven,  this  attitude 
served  to  negative  an  implied  one.  The  lack  of 
assent  to  the  transfer  of  title  which  would  serve 
as  a  sufficient  defense  to  the  appellants’  charge 
of  breach  of  conditions  constituted  a  deficiency  in 
the  appellants’  proof,  whether  the  appellee’s  plea 
set  it  up  or  not.  See  Dove  Co.  v.  Cook,  59  App. 
D.  C.  61. 

To  refute  the  charge  that  the  defense  relating  to 
the  passage  of  title  “  was  an  insincere  after¬ 
thought”  on  the  part  of  counsel  for  the  appellee, 
attention  is  respectfully  called  to  Page  88  of  the 
Record,  in  which  the  trial  judge,  sua  sponte,  stated 
that  he  was  interested  as  to  when  title  passed  under 
the  will,  in  the  light  of  the  references  to  formal 
transfer  of  title ;  and  in  the  same  colloquy  with  the 
attorneys,  the  Court  informed  appellants’  counsel 
that  it  was  his  (the  Court’s)  duty  to  determine  as 
a  matter  of  law  when  title  passed.  (R.  89.) 

In  other  words,  it  was  clearly  apparent,  at  least 
to  the  Court  and  to  appellee’s  counsel,  that  the 
appellants’  own  evidence,  as  a  matter  of  law,  was 

i 

failing  to  prove  that  title  to  the  collection  was 
transferred  to  Mrs.  Thacher ’s  legatee  before  Sep¬ 
tember  6, 1929. 


It  was  proper  to  receive  evidence  as  to  what  occurred  after 

September  6,  1929 

The  appellants  contend  in  their  brief,  and  also 
insisted  throughout  the  trial,  that  if  reverter  took 
place  it  occurred  on  September  6,  1929,  and  that 
nothing  that  happened  thereafter  was  material. 
They  evidently  lost  sight  of  the  fact  that  this  is  a 
replevin  suit,  and  that  their  title  to  the  collection 
at  the  time  they  filed  the  action  on  October  8, 1930, 
must  be  established  by  them.  Notes  vj  Snyder, 
55  App.  D.  C.  233.  Furthermore,  if  reverter  did 
not  take  place  on  September  6, 1929,  because  there 
was  no  breach  at  or  before  that  time,  they  might 
still  have  been  entitled  to  a  verdict  if  it  had 
occurred  before  this  suit  was  instituted  or  tried, 
and  therefore  evidence  touching  upon  intervening 
developments  was  both  material  and  relevant. 

Moreover,  the  evidence  in  this  case  establishes 
that  there  was  no  breach  of  the  conditions  on  or 
before  September  6,  1929;  and  if  the  appellants 
choose,  as  their  repeated  insistence  clearly  indi¬ 
cates,  to  set  up  for  themselves  a  “  dead  line  ”  of 
September  6,  1929,  beyond  which  date  they  con¬ 
cede,  in  effect,  that  they  can  not  go  to  prove  re¬ 
verter,  then  what  occurred  thereafter  is  mere 
surplusage,  so  to  speak,  and  if  the  consideration  of 
that  evidence  by  the  trial  court  was  error,  it  was 
certainly  innocuous. 
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II 

The  executors  did  refrain  from  assenting  to  the  passage 
of  title  to  the  United  States  before  September  6, 1929 

It  has  been  observed,  supra ,  that  no  duty  de¬ 
volved  upon  the  United  States  or  this  appellee  to 
perform  the  conditions  attached  to  Mrs.  Thacher’s 
bequest  until  the  legatee  was  vested  with  complete 
title.  Trustees  of  Union  College  v.  City  of  New 
York,  supra.  The  Court  of  Appeals  of  New  York 
stated,  on  page  41  of  the  opinion : 

The  grantor  had  parted  with  every  in¬ 
terest  and  estate  in  the  real  property  con¬ 
veyed.  The  act  to  be  performed  by  the 
grantee  followed  the  vesting  of  the  estate, 
and  the  language  imported  a  condition 
merely,  and  not  a  covenant.  The  case, 
therefore,  being  one  of  a  conveyance  of  land 
upon  condition  subsequent,  came  within  the 
operation  of  the  rule  in  such  cases,  that  the 
grantee  should  comply  within  a  reasonable 
time  with  the  condition.  (Italics  supplied.) 

See  also  Pendleton,  Admr.,  v.  Kinney  et  al.,  65 
Conn.  222,  227. 

Therefore,  the  question  is,  when  did  title  to  the 
collection  pass  to  and  vest  in  the  United  States? 
The  law  of  the  State  of  New  York  (Mrs.  Thacher’s 
domicile)  seems  to  reflect  the  generally  accepted 
view,  and  appears  not  to  conflict  with  any  decision 
otherwise  binding  upon  this  court.  Important  New 
York  eases  are  Blood  v.  Kane,  130  N.  Y.  514; 
and  Matter  of  Utica  Trust  and  Deposit  Co.,  148 
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App.  Div.  525 ;  and  Matter  of  Columbia  'trust  Co., 
186  App.  Div.  377. 

In  Blood  v.  Kane,  supra,  the  court  said : 

As  to  the  chattels  and  choses  in  action  spe¬ 
cifically  bequeathed,  an  executor  has  but  a 
qualified  title,  the  right  to  apply  them  in  dis¬ 
charge  of  debts  after  first  exhausting  all 
other  property  applicable  to  that !  purpose. 
If  he  assents  to  their  delivery  to  the  legatees 
they  acquire  a  perfect  legal  title  to  the  ar¬ 
ticle  or  demand,  and  in  ease  the  remaining 
property  of  the  testator  is  insufficient  to 
pay  his  debts,  the  recipients  of  the  specific 
legacies  are  liable  under  the  statute  to  pay 
the  amount  or  value  of  the  legacies  received 
by  them.  (Page  517.) 

Matter  of  Utica  Trust  and  Deposit  Co.,  supra, 
cites  Blood  v.  Kane ,  supra,  as  its  authority,  and  in 
the  course  of  opinion,  states: 

A  specific  legacy  vests  in  the  legatee  on 
the  death  of  the  testator.  The  executor, 
however,  has  the  right  to  reduce  it  to  pos¬ 
session,  and  may  hold  it  during  the  year 
after  the  letters  are  issued  and  until  it  is 
apparent  that  it  is  not  necessary  to  use  it 
for  the  payment  of  debts  and  the  expenses  of 
administration.  He  must  then  turn  it  over 
to  the  legatee,  with  its  earnings  and  increase. 
Any  interest  he  has  in  the  property  so  be¬ 
queathed  is  thus  qualified,  and  when  he  as¬ 
sents  to  the  title  of  the  legatee,  thereby  con¬ 
ceding  that  it  is  not  necessary  tcj  use  it  for 
the  purpose  of  administration,  such  assent  is 
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irrevocable  and  the  title  of  the  legatee  be¬ 
comes  complete,  the  legatee,  however,  being 
liable  to  Respond  to  the  executor  if  the  re¬ 
sult  proves  that  it  is  necessary  for  the  pay¬ 
ment  of  debts  or  expenses  of  administration. 
(Italics  supplied.) 

Matter  of  Columbia  Trust  Co.,  supra,  is  in  turn 
based  upon  Matter  of  Utica-  Trust  and  Deposit  Co., 
supra,  as  is  disclosed  by  that  part  of  the  court’s 
opinion  which  the  appellants  omitted  in  quoting, 
on  page  19  of  their  first  brief,  from  that  opinion. 
See  pages  380  and  381  of  Volume  186,  App.  Div. 
The  Court,  in  discussing  the  Utica  case,  said 
(p. 381) : 

All  of  the  members  of  the  court  in  that 
case  agreed  that  if  the  title  of  the  testatrix 
had  not  been  controverted,  good  delivery 
could  have  been  made  by  the  executor  by 
merely  assenting  to  title  and  without  actual 
delivery.  1  The  property  in  question  there 
was  within  the  jurisdiction  of  the  court  and 
by  the  decision  the  executor  was  required 
to  assign  it  to  the  legatee  for  there  had  been 
no  formal  instrument  executed  by  him 
relinquishing  any  claim  on  the  part  of  the 
estate. 

It  does  not  appear  to  the  appellee  that  the 
New  York  law  is  “even  stronger”  than  the  deci¬ 
sions  of  other  jurisdictions  upon  this  subject.  It 
seems  that  the  law  of  that  state  is  just  the  same  as 
the  law  of  other  jurisdictions. 
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On  page  17  of  appellants  ’  first  brief,  they  state : 

Under  the  law,  title  to  a  specific  legacy 
vests  in  the  legatee  upon  the  death  of  the  tes¬ 
tator.  The  title  which  then  vests  is  not  com- 
plete,  as  the  property  is  subject  to  contribu¬ 
tion  for  the  testator’s  debts,  but  it  becomes 
complete  upon  the  assent  by  the  executor. 
This  assent  may  be  expressed  or  implied. 
When  the  property  bequeathed  is  already  in 
the  possession  of  the  legatee,  acquiescence 
by  the  executor  in  continued  possession  is 
such  assent,  and  vests  an  absolute  title  in  the 
legatee. 

I 

The  appellee  finds  no  fault  with  this  general 
statement  of  the  law,  but  submits  that  it  does  not 
go  far  enough  to  fit  the  facts  in  the  case  at  bar.  It 
is  definitely  settled  that  an  assent  on  the  part  of  an 
executor,  either  express  or  implied,  is  essential  to 
vest  a  complete  title  in  the  legatee.  No  express 
assent  is  claimed  by  the  appellants  herein.  Obvi¬ 
ously,  the  rule  that  acquiescence  by  an  executor  in 
a  legatee’s  possession  amounts  to  an  assent,  means 
that  the  assent  is  implied.  However,  it  is  certainly 
axiomatic  that  a  reservation  of  an  assent  must  con¬ 
tradict  the  idea  of  an  implied  assent.  That  is  pre¬ 
cisely  the  situation  that  we  have  here.\  A  brief 
review  at  this  point  of  the  record  will  serve  to  con¬ 
firm  this  statement. 

March  3,  1927:  Mr  Yaras  sent  Dr.  Put¬ 
nam  copy  of  Mrs.  Thacher’s  will.!  (R.  64.) 

March  5, 1927 :  Receipt  thereof  is  acknowl¬ 
edged.  (R.  64.) 
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March  7, 1927 :  Mr.  Yaras  wrote  Dr.  Put¬ 
nam  as  follows  (R.  65)  : 

“We  are  very  pleased  to  note  from  your 
letter  of  the  5th  instant  that  the  conditions 
attached  to  Mrs.  Thacher’s  bequest  can  be 
readily  met.  As  soon  as  the  will  is  pro¬ 
bated,  we  shall  communicate  with  you. 

“In  examining  some  of  Mrs.  Thacher’s 
papers  we  came  across  some  receipts  signed 
by  you  for  various  autographs,  etc.  The 
question  I  would  like  to  ask  is  this :  Has  the 
Library  of  Congress  already  in  its  posses¬ 
sion,  as  a  loan  or  otherwise,  all  of  the  auto¬ 
graphs,  etc.,  bequeathed  by  Mrs.  Thacher  to 
the  Library  of  Congress  ?  In  other  words,  is 
the  formal  transfer  of  these  objects  the  only 
thing  that  remains  to  be  done?  May  I  in¬ 
quire  also  whether  any  of  the  objects  be¬ 
queathed  by  the  will  had  been  transferred 
during  Mrs.  Thacher’s  lifetime  to  the  Li¬ 
brary  of  Congress?”  (Italics  supplied.) 

March  9, 1927 :  Dr.  Putnam  responded  to 
Mr.  Yaras  as  follows  (R.  66)  : 

“I  have  this  morning  your  note  of  the 
7th. 

“Of  the  collections  described  under  Clause 
Fifth  of  the  will,  the  printed  books  are,  I 
think,  already  in  the  possession  of  the  Li¬ 
brary;  as  to  the  autographs,  I  am  not  so 
sure,  for  the  reason  that,  at  the  time  of  the 
original  deposit  of  the  autographs,  at  least 
one  group  covering  certain  of  the  royal  per¬ 
sonages  was,  as  I  recall,  reserved  by  Mrs. 
Thacher,  with  the  idea  of  offering  them  for 
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sale,  if  not  immediately,  then  pqssibly  at 
some  time  later.  My  recollection  is  also  that, 
while  a  tentative  effort  was  made  for  the  sale 
of  this  group,  it  was  later  withdrawn,  the 
offer  being  unsatisfactory.  The  items  in¬ 
cluded  in  it  may  therefore  still  have  re¬ 
mained  in  Mrs.  Thacher’s  possession. 

“But  whether  this  was  in  fact  so,  Colonel 
Treadwell  can  readily  ascertain. 

“With  that  exception  (if  it  exists),  I 
assume  that  the  whole  of  the  material  carried 
by  the  bequest  is  in  our  possession  and  the 
only  requisite  would  he  a  formal  transfer.” 
(Italics  supplied.) 

Several  other  letters  passed  between  thelm,  having 
no  bearing  upon  this  point,  and  then  on — 

June  1,  1927 :  Mr.  Yaras  wrote  Dr.  Put¬ 
nam  as  follows  (R.  164)  : 


“Please  excuse  me  for  not  getting  in  touch 
with  you  sooner. 

“The  will  of  Mrs.  Emma  Treadwell 


Thacher  was  probated  on  May  4, 1927,  since 
which  time  I  have  been  overwhelmed  with 
a  mass  of  details  attendant  upon  the  settle¬ 
ment  of  the  estate’s  affairs. 

“Colonel  Treadwell  and  Mr.  Reilly  have 
directed  me  to  request  you  to  forward  us  a 
list  of  all  of  Mrs.  Thacher’s  property  now  in 
the  hands  of  the  Congressional  Library,  for 
the  purpose  of  assisting  us  in  the  prepara¬ 
tion  of  the  inventory  and  appraisal. 

“At  a  later  time  it  will  be  necessary  for 
us  to  obtain  an  expert  evaluation  on  this 
property  which,  the  executors  tave  sug- 
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gested,  you  or  your  assistants  may  be  able 
to  furnish  to  us.”  (Italics  supplied.) 

June  16, 1927 :  Mr.  Yaras  wrote  Mr.  Ash¬ 
ley  as  follows  (R.  359) : 

“Your  kind  note  advising  me  of  Dr.  Put¬ 
nam’s  absence  is  at  hand. 

“The  matter  of  the  appraisal  of  Mrs. 
Thacher’s  estate  is  completed  except  for  the 
items  now  in  your  custody.  It  is  our  expec¬ 
tation  and  desire  that  either  you  or  Dr.  Put¬ 
nam,  or  some  appointee,  can  appraise  these 
for  us  so  that  the  appraisal  may  be  closed. 
Colonel  Treadwell  and  Mr.  Reilly,  the  execu¬ 
tors,  are  anxious  to  close  the  matter. 

“As  soon  as  Dr.  Putnam  returns,  if  you 
will  advise  me,  I  shall  appreciate  it  very 
much.”  (Italics  supplied.) 

June  25, 1927 :  Mr.  Yaras  wrote  Mr.  Ash¬ 
ley,  in  part,  as  follows  (R.  69)  : 

“Your  kind  letter  of  the  21st  instant 
would  have  received  earlier  attention  but 
for  the  fact  that  I  have  been  absent  from 
the  city. 

“I  thank  you  for  all  the  information  con¬ 
tained  in  your  letter,  and  would  be  very 
happy  to  receive  a  statement  of  the  contents 
of  the  Thaeher  collection  as  referred  to  in 
your  letter.  The  Executors  and  myself  con¬ 
template  a  visit  to  Washington  after  the 
receipt  of  the  statement  just  referred  to. 
"We  think  it  best  to  await  the  return  of  Dr. 
Putnam  in  office  before  placing  the  final  val¬ 
uations  on  the  material  in  the  collection, 
but,  in  the  meantime,  I  would  be  very 
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pleased  to  have  your  appraisal.”  (Italics 
supplied.) 

July  1,  1927 :  Mr.  Ashley  wrote  Mr. 
Yaras,  in  part,  as  follows  (R.  71)  : 

“  Your  letter  of  June  25  crossed  mine  of 
that  date  transmitting  the  list  of  material 
in,  the  John  Boyd  Thacher  Collection.  I 
trust  the  letter  has  reached  you  in  good 
order.  *  *  * 

“  The  prospective  visit  to  Washington  is 
also  noted  with  gratification.  I  infer  that 
it  will  follow  Dr.  Putnam’s  return  to  Wash¬ 
ington  as  more  satisfactory  to  yourselves, 
and  to  him.  In  the  meantime,  please  advise 
me  of  any  possible  service  we  can  render.” 
(Italics  supplied.) 

July  20,  1927 :  Dr.  Putnam  wrote  Mr. 
Yaras,  in  part,  as  follows  (R.  166) : 

“  I  have  returned  to  Washington — some¬ 
what  earlier  than  I  expected-tand  this 
morning  have  an  opportunity  to  look 
through  the  correspondence  betWeen  you 
and  the  Chief  Assistant  Librarian  during 
my  absence.  *  *  * 

“  I  expect  now  to  be  continuously  in 
Washington  until  nearly  the  middle  of  Au¬ 
gust.  If,  as  intimated  in  your  note  of  the 
25th,  you  and  the  executors  contemplate  a 
visit  to  Washington,  please  advise  me 
seasonably. 

“  I  am  sorry  to  have  missed  the  recent 
visits  from  members  of  the  family.” 

Except  for  the  letters  in  November,  1927,  con¬ 
cerning  the  appraisal  of  the  collection  fojr  transfer 
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tax  purposes,  there  was  no  communication  of  any 
kind  received  by  the  appellee  from  the  appellants 
until  July  29,  1929.  (R.  73.)  Then  the  visit  of 

August  9,  1929,  occurred  (R.  56),  the  demand  of 
September  6,  1929  (R.  60),  and  the  appellee’s  re¬ 
fusal  thereof  (R.  93,  95).  Thereafter,  on — 

October  9,  1929:  Mr.  Yaras  wrote  Dr. 
Putnam,  in  part,  as  follows  (R.  94) : 

“P.  S.— I  have  hitherto  neglected  to  in¬ 
quire  as  to  the  attitude  of  the  Library  of 
Congress  respecting  the  items  on  deposit 
which  clearly  were  never  bequeathed  by  the 
will  of  Emma  Treadwell  Thacher.  May  I 
have  your  advices  on  the  return  of  such  ar¬ 
ticles?” 

October  11,  1929:  Dr.  Putnam  wrote  Mr. 
Yaras,  in  part,  as  follows  (R.  95)  : 

“Your  postscript  inquires  as  to  our  inten¬ 
tions  regarding  the  ‘return’  of  the  ‘items  on 
deposit  which  clearly  were  never  bequeathed 
by  the  will  of  Emma  Treadwell  Thacher’. 
Please  specify  what  items  this  refers  to.” 

October  16,  1929:  Mr.  Yaras  wrote  Dr. 
Putnam,  in  part,  as  follows  (R.  407)  : 

“In  inquiring  as  to  the  property  clearly 
never  bequeathed  by  the  will  of  Emma 
Treadwell  Thacher,  I  referred  to  the  articles 
listed  on  the  annexed  sheet.  The  annexed 
sheet  is  a  copy  of  a  list  sent  me,  among  other 
things,  by  Dr.  Ashley  in  June,  1927. ”  (The 
“annexed  sheet”  referred  to  is  Group  C  of 
the  John  Boyd  Thacher  Collection  in  the  Li¬ 
brary  of  Congress,  Deposited  February  12, 
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1913,  being  eleven  items,  known  as  the  Co¬ 
lumbus  Relies.)  (R.  407,  408.) 

October  19,  1929:  Dr.  Putnam  wrote  Mr. 
Yaras  in  part  as  follows  (R.  408, 409)  : 

“Let  me  add  that  while  the  eleven  items 
constituting  Group  C  might  seem  appropri¬ 
ate  in  associate  with  the  John  Boyd 
Thacher  Collections  here,  we  should  will¬ 
ingly  surrender  them  to  the  Executors  if 
they  now  regard  them  as  more  appropriate 
as  a  possession  of  the  relatives,  o if  desire  to 
make  some  other  disposition  of  them.” 

June  4,  1930:  Mr.  Yaras  wrote  Dr.  Put¬ 
nam  requesting  a  number  of  other  items 
listed  in  his  letter  of  that  date.  (R.  344, 
345.) 

July  3, 1930:  Mr.  Yaras’  request  was  com¬ 
plied  with  by  the  Library.  (Rj  352,  362, 
107.) 

July  9, 1930:  Mr.  Yaras  wrote  Mr.  Ashley 
requesting  that  further  items  be  returned. 
(R.  360.) 

September  25,  1930:  Mr.  Ashley  wrote 
Mr.  Yaras,  in  effect  declining  the  further 
request  unless  he  could  be  assumed  that  it 
would  be  the  last  one.  (R.  346.) 

September  27, 1930 :  Mr.  Yaras  would  not 
so  assure  Mr.  Ashley.  (R.  348.) 

This  correspondence  and  the  incidents  which 
occurred  contemporaneously  therewith  disclose 
that  assent  by  the  executors  to  the  transfer  of  title 
to  the  collection  to  the  United  States  was  not  given 
for  the  reasons,  first,  that  it  was  expressly  re¬ 
served,  and  secondly,  because  the  executors  were 


so  uncertain  as  to  the  articles  bequeathed  that  no 
assent  could  possibly  be  implied  under  the  circum¬ 
stances. 

Mr.  Yaras  told  Dr.  Putnam  on  March  7, 1927,  in 
effect,  that  formal  transfer  of  the  collection  re¬ 
mained  to  be  performed.  Dr.  Putnam  immedi¬ 
ately  replied  to  Mr.  Yaras  that  the  only  additional 
requisite  would  be  a  formal  transfer.  Mr.  Yaras 
explained  (R.  162)  that  when  he  referred  to  a  for¬ 
mal  transfer  he  meant  the  probate  of  the  will  which 
took  place  on  May  4,  1927.  Inconsistent  as  it  is, 
counsel  for  the  appellants  contended  in  argument 
below  that  title  passed  as  of  the  date  of  the  death  of 
the  testatrix,  namely,  February  18,  1927  (R.  88), 
and  they  now  argue,  for  the  first  time,  in  their 
brief  that  the  title  became  complete  on  or  about 
March  11, 1927.  We  respectfully  submit  that  there 
is  no  legal  authority  making  the  probate  of  the  will 
the  event  of  the  vesting  of  title  to  property  thereby 
specifically  bequeathed,  nor  do  appellants  cite  any 
such  authority.  Furthermore,  under  the  New 
York  authorities,  supra,  the  date  of  the  death  of  a 
testatrix  is  not  the  controlling  date ;  and  as  far  as 
the  date  of  March  11,  1927,  is  concerned,  this  is 
merely  another  “dead-line”  that  counsel  for  the 
appellants  have  sought  to  establish  in  this  case 
without  any  justification  whatever  therefor.  The 
arbitrary  date  of  March  11, 1927,  seems  to  be  based 
upon  the  fact  that  on  or  about  that  time  Dr.  Put¬ 
nam  released  certain  announcements  to  the  press 


stating  that  the  collection  in  question  had  become 
the  property  of  the  Library  of  Congress  under 
Mrs.  Thaeher’s  will.  (R.  321-324.)  It  is  quite 
apparent  that  Dr.  Putnam  was  merely  making  a 
public  announcement  of  the  bequest,  and  not  any 
admission  touching  upon  the  vesting  of  title 
in  the  United  States.  His  statements  were  not 
made  to  the  executors  with  the  intention  jof  having 
them  rely  on  them,  while  Mr.  Taras’  statement  of 
March  7,  1927  was  made  to  Dr.  Putnam  for  that 


purpose.  In  any  event,  his  views  upon  the  subject 
are  wholly  unimportant,  the  actions  an (l  attitude 
of  the  executors  being  the  controlling  factors. 

If  formal  transfer  meant,  as  Mr.  Taras  testi¬ 
fied,  the  date  of  the  probate  of  the  will  bn  May  4, 
1927,  then  the  announcements  of  Dr.  Putijiam  in  the 
preceding  March  could  have  no  possible  binding 
effect  upon  the  appellee  or  the  United  States,  be¬ 
cause  the  latter,  even  according  to  Mr.  Taras,  did 
not  have  complete  title  at  that  time.  Op  the  other 
hand,  Dr.  Putnam  explained  his  version  of  the  mat¬ 
ter  as  follows  (R.  312)  : 

Well,  here  is  a  collection  that)  until  the 
discharge  of  the  executors  would  be  legally 
a  part  of  the  estate  of  Mrs.  Thacher,  and  be 
subject  to  contribution  for  her  debts  unless 
the  general  assets  sufficed  for  itj  We  had 
reported  the  items  in  our  possession.  We 
.assumed  there  would,  of  course,  be  some  doc¬ 
ument  from  the  executors  and  pot  merely 
from  the  attorneys  for  the  executors  that, 
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that  would  recognize  our  complete  title  to 
what  we  were  to  retain. 

The  appellee  was  awaiting  the  promised  visit  of 
the  executors  in  order  to  talk  over  with  them  the 
manner  of  complying  with  the  conditions  of  Mrs. 
Thacher’s  will.  (R.  318.)  It  is  certainly  reason¬ 
able  to  assume  that,  inasmuch  as  the  executors  had 
stated  that  they  would  make  a  formal  transfer  of 
the  collection,  some  document  to  that  effect  might 
be  delivered  to  Dr.  Putnam  upon  the  occasion  of 
the  contemplated  visit  by  the  executors.  More¬ 
over,  a  catalogue  of  the  Incunabula  having  been 
prepared  in  1915,  some  discussion  between  the  par¬ 
ties  was  necessarily  required  as  to  the  cataloguing 
of  the  remaining  material. 

The  result  of  the  foregoing,  we  submit,  shows 
conclusively  that  the  appellants  never  expressly 
assented,  and  that  their  conduct  counteracts  any 
implication  of  assent  on  their  part.  In  fact,  their 
actions  were  responsible  for  lulling  Dr.  Putnam 
into  an  attitude  of  watchful  waiting  wherein  he 
exhibited  a  patience  that  was  encouraged,  perhaps, 
by  rumors  that  the  estate  was  involved  in  litigation. 
(R.  322,  342.)  Nowhere  did  the  executors  of  Mr. 
Taras  follow  up  the  latter’s  comment  of  March  7, 
1927,  with  any  statement,  written  or  oral,  directly 
or  indirectly,  that  “formal  transfer”  was  thereby 
being  made,  or  had  been  made.  It  is  interesting 
to  note  that  on  June  1, 1927  (after  the  date  of  death, 
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after  the  arbitrary  date  of  March  11,  1927,  and 
after  the  date  of  probate),  Mr.  Yaras,  in  a  letter 
to  Dr.  Putnam,  referred  to  the  collection  as  “Mrs. 
Thacher’s  property.”  (R.  164.) 

The  appellee’s  view  that  assent  was  reserved  by 
Mrs.  Thaeher’s  executors  is  further  confirmed  by 
the  fact  that  on  three  occasions  after  September  6, 
1929,  they  requested  the  Library  to  return  items 
held  by  it  in  the  collection.  ( Over  two  hundred  and 
fifty  items  were  returned  after  that  date.)  The 


executors’  assent  to  the  bequest  would  haye  had  the 
effect  of  vesting  absolute  title  in  the  United  States, 
and  then  it  is  hardly  proper  to  assume  that  even 
these  appellants  would  have  sought  the  return  of 
some  of  the  articles.  That  the  Library  merely 
had  custody  of  the  collection  is  also  exemplified 
by  Mr.  Yaras’  letter  of  June  16,  1927  (R.  359),  in 
which  he  refers  to  the  entire  collection  as  “the 
items  now  in  your  custody.” 

Moreover,  it  is  manifest  from  the  subsequent  re¬ 
quests  that  the  executors  could  not  have  given  their 
assent,  as  they  did  not  know  to  what  they  might 
have  assented.  Evidently  they  were  uncertain  on 
April  9, 1927,  as  to  what  had  been  bequeathed,  and 
were  endeavoring  to  determine  the  same  when  Mr. 
Yaras  wrote  Dr.  Putnam,  ashing  for  correspond¬ 
ence  between  Mrs.  Thacher  and  the  Library.  (R. 
67.)  Prom  February  18, 1927,  to  October  9, 1929, 
a  space  of  over  thirty-one  months,  the  executors 
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and  their  attorney  had  not  made  up  their  minds  as 
to  what  had  actually  been  bequeathed  to  the  United 
•States.  Sow  could  they  have  assented  before f 
Also,  on  September  6,  1929,  they  demanded  back 
the  entire  collection  solely  upon  the  ground  that  the 
conditions  had  been  breached.  Why  not  two  de¬ 
mands,  one  covering  things  bequeathed  upon  con¬ 
dition  and  the  other  covering  things  not  bequeathed 
at  all  ?  Because  this  date  was  before  the  executors 
bad  decided  what  they  had  assented  to. 

Furthermore,  on  none  of  the  three  dates  in  1927 
which  have  become  so  vital  to  the  appellants’  cause 
did  the  executors  know  what  items  comprised  the 
John  Boyd  Thacher  Collection.  (R.  164.)  Cer¬ 
tainly  here  again  no  formal  assent  was  possible. 

The  appellee  contends  that  until  September  6, 
1929,  no  formal  transfer  occurred  because  the  ex¬ 
ecutors  refrained  from  giving  their  assent,  and 
there  is  nothing  in  the  record  which  is  sustained  by 
the  authorities  to  contradict  such  attitude  on  their 
part.  The  appellee  does  not  maintain  that  the  de¬ 
mand  was  an  express  assent,  or  that  it  necessarily 
was  an  implied  one.  What  he  does  submit,  how¬ 
ever,  is  that  the  demand  in  effect  overcame  the 
reservation  of  assent,  and  thus,  for  the  first  time, 
conveyed  to  him  the  intimation  that  the  executors 
had  given  their  assent.  Surely,  the  executors 
could  not  take  advantage  of  a  situation  brought 
•about  by  their  own  silence.  Whether  September  6, 


25 


I 

1929,  was  the  date  of  assent  and  formal  transfer  or 
not  is  immaterial,  however.  It  is  certain  that  no 
assent  was  given  before  that  date,  and  an  assent  at 
a  subsequent  time  can  only  serve  to  improve  the 
appellee’s  position. 

It  appears  that  appellants,  in  their  second  brief, 
are  contending  that  the  conditions  were  not  per¬ 
formed  within  a  reasonable  time  after  September 
6,  1929.  This  point  seems  not  to  have  been  raised 
before  and  presents  another  inconsistency  in  their 
position.  However,  the  conditions,  except  the  one 
as  to  cataloguing,  were  fully  performed  in  March, 

1930.  Certainly  it  can  not  be  said  that  the  inter¬ 
vening  period  was  an  unreasonable  timet.  On  the 
contrary,  it  is  submitted  that,  having  due  regard 
to  everything  involved,  it  can  be  readily  I  stated,  as 
a  matter  of  law,  that  said  period  was  an  entirely 
reasonable  one.  (The  testimony  of  Mr.  Ashley 
upon  this  point  (R.  130)  referred  to  on  page  13 
of  appellants’  second  brief  is  limited  to  the  period 
from  February,  1927,  to.  September,  1929,  and  re¬ 
fers  merely  to  the  moving  of  the  articles.)  Con¬ 
cerning  the  condition  as  to  cataloguing,  no  more 
succinct  explanation  can  be  made  than  jthat  found 
in  the  trial  court’s  findings  numbered  8,  9,  10,  11, 
and  12.  (R.  377.)  No  point  seems  to  be  made  by 
the  appellants  as  to  this,  however. 
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III 

The  trial  court  was  justified  in  directing  a  verdict  for  the 

defendant 

The  appellee  submits  that  the  trial  court  was 
fully  justified  in  directing  a  verdict  for  him  upon 
one  or  the  other  of  the  following  theories : 

(a)  That  both  parties  made  motions  for 
directed  verdicts,  and  the  appellants  failed 
appropriately  to  reserve  the  right  to  go  to 
the  jury. 

(b)  That  the  trial  court  merely  overruled 
the  appellant’s  motion  and  sustained  the 
motion  of  the  appellee. 

Before  discussing  these  two  theories  in  detail  it 
might  he  well  to  set  out  in  chronological  order  the 
occurrences  pertaining  to  these  motions  at  the 
trial. 

At  the  point  in  the  proceedings  when  both  sides 
virtually  rested  (the  day’s  session  being  about  con¬ 
cluded  and  counsel  reserving  the  right  to  offer  such 
additional  evidence  as  might  occur  to  them  over 
night)  counsel  for  the  appellants  moved  for  a  di¬ 
rected  verdict  in  their  favor,  such  motion  to  be 
disposed  of  as  soon  as  the  parties  completely 
rested.  Thereupon  counsel  for  the  appellee  moved 
for  a  directed  verdict  in  favor  of  the  appellee,  sub¬ 
ject  to  the  same  reservation. 

Thereupon  the  Court  announced  that  he  would 
have  to  grant  one  or  the  other  of  the  motions- 
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Counsel  for  the  appellants  replied  that  lie  under¬ 
stood  that  the  Court  had  discretion  to  doj  whatever 
he  did ;  that  he  could  grant  one  motion  or  the  other 
motion  or  send  the  case  to  the  jury.  (]J.  pp.  355, 
356.) 

After  the  parties  had  finally  rested,  ahd  during 
the  noon  recess  of  the  last  day  of  the  trial,  counsel 
for  the  appellants  attended  the  Court  in  chambers, 
counsel  for  the  appellee  not  being  presept.  Appel¬ 
lants’  counsel  showed  to  the  Court  the  ease  of  Em¬ 
pire  State  Cattle  Company  v.  Atchison,  Topeka  and 
Santa  Fe  Railway  Company,  210  U.  S.,  page  1,  and 
stated  that  he  understood  from  that  case  that  the 
appellants  had  the  right  to  make  a  motion  for  a 
directed  verdict  and  yet  have  the  ease  submitted 
to  the  jury  in  the  event  the  Court  held  that  the  evi¬ 
dence  presented  a  substantial  question  oj  fact,  even 
though  motions  for  directed  verdicts  were  made 
by  both  sides.  He  asked  the  Court  if  he  would  so 
rule,  and  the  Court  replied  that  he  could  not  ad¬ 
vise  him  on  the  subject.  (R.  372)  After  the  ses¬ 
sion  was  resumed,  both  parties  renewed  their  mo¬ 


tions  for  directed  verdicts  and  acquiesced  in  the 
comment  of  the  Court  that  the  case  was  to  be  dis- 
posed  of  by  him,  except  that  counsel  for  the  appel¬ 
lants  added  that,  as  he  understood  the  law  under 
the  Empire  State  Cattle  case,  he  was  not  required 
to  consent  that  the  case  be  withdrawn  until  the  in¬ 
structions  had  been  settled  on.  (Counsel  for  appel¬ 
lants  at  that  time  had  a  set  of  instructions  ready  to 
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submit  to  the  Court ;  but  understood  from  the 
Court’s  remark  that  the  Court  would  reject  such 
instructions,  and  the  remark  was  so  intended  by 
the  Court.) 

A  discussion  thereupon  ensued  between  counsel 
for  the  appellants  and  the  Court  as  to  the  proce¬ 
dure.  Whereupon  the  Court  stated  to  counsel  for 
the  appellants  that  he  would  do  whatever  he  wanted 
him  to  do.  Counsel  for  the  appellants  then  asked 
for  a  brief  recess  in  order  to  determine  what  he 
wanted  to  do,  and  after  the  conclusion  thereof  he 
stated  to  the  Court  that  he  renewed  his  motion  for 
a  directed  verdict  but  reserved  such  rights  as  he 
might  have  under  the  law.  Counsel  for  the  appel¬ 
lee  then  renewed  his  motion.  The  Court  there¬ 
upon  stated  that  he  intended  to  direct  the  jury  to 
return  a  verdict,  and  then  give  his  findings  of  fact 
without  keeping  the  jury  there.  Counsel  for  the 
appellants,  however,  asked  the  Court  to  make  his 
findings  first  and  then  direct  the  verdict,  to  which 
the  Court  consented.  (R.  374.)  The  Court  there¬ 
upon  announced  twelve  findings,  prefacing  the 
same  with  the  statement  that  at  the  conclusion  of 
all  the  testimony  both  parties  moved  for  directed 
verdicts,  and  that  after  hearing  thorough  argu¬ 
ments,  he  granted  the  appellee’s  motion  and 
denied  the  appellants’  motion.  (R.  374.) 

Counsel  for  appellants  thereupon  excepted  to  all 
the  findings  with  the  exception  of  No.  4,  which  was 
in  his  favor.  Counsel  for  the  appellants  then  fur- 
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ther  stated  that  he  wanted  to  insist  upon  such  rights 
as  he  had  to  go  to  the  jury  under  the  circumstances 
and  under  the  Empire  State  Cattle  case;  and  he 
took  exception  to  the  withdrawal  of  the  case  from 
the  jury,  stating  that  he  relied  on  his  rights  under 
the  law. 

The  Court  inquired  of  counsel  for  the  appellants 
if  he  wished  to  state  or  to  offer  anything  more,  to 
which  he  replied  “No”;  that  he  just  wanted  to 
state  his  rights  and  his  motion.  (R.  378.) 

(a) 

Both  parties  made  motions  for  directed  verdicts,  and  the 
appellants  failed  appropriately  to  reserve  the  right  to  go 
to  the  jury 

This  Court,  in  Splain  v.  B.  F.  Goodrich  Rubber 
Co.,  53  App.  D.  C.  300,  summarized  with  clarity  and 
accuracy  the  general  rules  upon  this  subject, 
stating  (p.  301) : 

Where  both  parties  request  petremptory 
instructions  and  do  nothing  more,  they 
thereby,  in  effect,  submit  any  question  of 
fact  that  may  be  in  the  case  to  the  Oourt,  and 
his  determination  is  not  subject  to  review  if 
there  be  any  evidence  tending  to  support  it. 
Beuttell  v.  Magone,  157  U.  S.  154,  15  Sup. 
Ct.  566,  39  L.  Ed.  654.  See  also  Campbell  v. 
Willis,  53  App.  D.  C.  296,  290  Fed!  271.  If, 
however,  a  party,  after  his  motion  for  a  per¬ 
emptory  instruction  has  been  Overruled, 
makes  an  appropriate  request  for  sub- 


30 


mission  of  the  case  to  the  jury  where  the  evi¬ 
dence  is  conflicting  or  an  inference  which 
would  support  his  case  may  be  drawn  from 
it,  it  is  the  duty  of  the  court  to  submit  it. 
Empire  State  Cattle  Co.  v.  Atchison,  etc.. 
Railway  Co.,  210  U.  S.  1,  8,  28  Sup.  Ct.  607, 
52  L.  Ed.  931, 15  Ann.  Cas.  70.  No  request 
of  that  character  was  made  here;  conse¬ 
quently  the  rule  of  the  Beuttdl  Case  applies. 
We  have,  therefore,  to  inquire  in  the  case 
before  us  whether  the  conclusion  of  the  court 
in  favor  of  the  plaintiff  is  supported  by  sub¬ 
stantial  evidence.  (Italics  supplied.) 

Other  cases  decided  by  this  Court  to  the  same 
effect  are : 

Freeman  v.  Moses,  52  App.  D.  C.  164. 

Campbell  v.  Willis,  53  App.  D.  C.  296. 

Lemon  v.  Martin,  55  App.  D.  C.  186. 

Wardman  v.  Flynn,  60  App.  D.  C.  357. 

In  the  last  mentioned  case  (Wardman  v.  Flynn), 
this  Court  said  (p.  357)  : 

In  Williams,  Receiver,  v.  Vreeland,  250 
U.  S.  295,:  298,  39  S.  Ct.  438,  439,  63  L.  Ed. 
989, 3  A.  L.  R.  1038,  it  is  said : 

“The  established  rule  is:  ‘Where  both 
parties  request  a  peremptory  instruction 
and  do  nothing  more  they  thereby  assume 
the  facts  to  be  undisputed  and,  in  effect,  sub¬ 
mit  to  the  trial  judge  the  determination  of 
the  inferences  proper  to  be  drawn  there¬ 
from.  ’  And  upon  a  review  a  finding  of  fact 
by  the  trial  court  under  such  circumstances 
must  stand  if  the  record  discloses  substan- 
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tial  evidence  to  support  it.”  Citing  Ander¬ 
son  v.  Messenger  (C.  C.  A.)  158  F.  250,  253; 
Beuttell  v.  Mag  one,  157  U.  S.  157,  15  S.  Ct. 
566,  39  L.  Ed.  654;  Empire  State  Cattle  Co. 
v.  Atchison,  Topeka  <£■  Santa  Fe  By.  Co., 
210  IT.  S.  1,  8,  28  S.  Ct.  607,  52  L.  Ed.  931, 
15  Ann.  Cas.  70 ;  Sena  v.  American  Turquoise 
Co.,  220  U.  S.  497,  501,  31  S.  Ct.  488,  55  L. 
Ed.  559 ;  American  National  Bank  V.  Miller, 
229  IT.  S.  517,  520,  33  S.  Ct.  883,  57  L.  Ed. 
1310;  Mead  v.  Chesbrough  Bldg.  Co.  (C.  C. 
A.)  151  F.  998,  1002;  American  National 
Bank  v.  Miller  (C.  C.  A.),  185  F.  338,  341. 

Sampliner  v.  Motion  Picture  Co.,  254  IT.  S.  233, 
may  be  added  to  the  list  of  decisions  of  the  Su¬ 
preme  Court  referred  to  in  the  Flynn  case. 

The  question  in  the  ease  at  bar  is  whether  the 
appellants,  under  the  authorities,  took  sufficient 
steps  to  reserve  their  right  to  go  to  the  jury  in  the 
event  their  motion  was  overruled.  The  language 
of  the  decisions  varies,  the  typical  expression  being 
that  where  both  parties  make  motions,  “ and  do 
nothing  more,”  they  submit  the  case  to  tjhe  Court. 
Others  say  “ without  asking  for  further  instruc¬ 
tions,”  and  so  on. 

Empire  State  Cattle  Co.  v.  Atchison,  etc.,  By. 
Co.,  210  IT.  S.  1 ;  Sampliner  v.  Motion  Picture  Co., 
supra,  and  Hover  v.  Denver,  etc.,  B.  Co.,  17  Fed. 
(2d)  (C.  C.  A.  8th)  881,  are  eases  in  which  the 
moving  parties  “did  something  more.” 
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In  Empire  State  Cattle  Co.  v.  Atchison ,  etc.  By. 
Co.,  supra,  the  plaintiffs,  at  the  close  of  the  evi¬ 
dence,  requested  a  peremptory  instruction  in  their 
favor,  and  on  its  being  refused,  duly  excepted  and 
asked  a  number  of  special  instructions,  which  were 
each  in  turn  refused,  and  exceptions  were  sepa¬ 
rately  reserved  before  the  court  granted  the  de¬ 
fendant’s  motion. 

In  Sampliner  v.  Motion  Picture  Co.,  supra,  coun¬ 
sel  for  the  plaintiffs  therein  coupled  their  motion 
for  a  directed  verdict  with  a  request  to  go  to  the 
jury  upon  a  specific  question  which  he  outlined  to 
the  Court. 

In  Hover  v.  Denver,  etc.,  B.  Co.,  supra,  both 

parties  made  motions  and  reserved  the  right  for  in- 

| 

struetions  if  refused.  Upon  the  denial  of  the  de¬ 
fendant’s  request,  it  submitted  further  requests, 
which  were  also  denied,  whereupon  the  Court  di¬ 
rected  a  verdict  for  the  plaintiff. 

The  appellee  contends  that  the  conduct  of  appel¬ 
lants’  counsel  was  so  general,  indefinite,  and  uncer¬ 
tain  that  it  could  not  be  fairly  construed  as  consti¬ 
tuting  the  proper  reservation.  In  all  of  the  three 
eases  just  detailed  counsel  appear  to  have  made 
requests  that  specific  questions  be  submitted  to  the 
jury.  In  the  instant  case  we  submit  that  appel¬ 
lants’  counsel  did  not  do  that.  Their  attitude  may 
be  summarized  by  stating  that  they  called  the  trial 
court’s  attention  several  times  to  the  Empire  State 
Cattle  case,  and  stated  that  they  relied  on  their 
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rights  under  the  law.  See  annotation  in  18  A.  L.  R., 
1433,  entitled  “Request  by  both  parties  for  directed 
verdict  as  waiver  of  submission  to  jury,”  abd  cases 
cited  thereunder. 

At  one  stage  of  the  colloquy  between  the  Court 
and  counsel  it  appears  that  the  appellants  had  a  set 
of  instructions  ready.  (R.  373.)  It  does  not  ap¬ 
pear,  however,  what  those  instructions  tvere,  or 
whether  they  were  proper.  The  record  is  silent  on 
this  point,  and  the  Court  is  asked  to  guess  and  con¬ 
jecture.  Moreover,  no  exception  was  taken  to  their 
rejection.  The  thought  is  ventured,  in  the:  light  of 
other  occurrences  of  the  moment,  that  they  were 
the  usual  law  instructions,  and  not  the  type  of  in¬ 
structions  apparently  contemplated  by  tpe  above 
referred  to  cases.  However,  even  those  seemed 
to  have  been  abandoned,  for  at  Record,  page  374, 
the  Court  granted  a  recess  to  allow  the  appellants’ 
counsel  an  opportunity  to  decide  what  they  wanted 
to  do.  Thereafter  they  evidently  startedl  all  over 
again,  and  their  statements  were  couched  in  the 
most  general  terms,  as  hereinbefore  indicated, 
claiming  their  “  rights ”  but  doing  nothing  more. 
Without  making  specific  requests  of  the  trial  court, 
and  without  even  having  made  a  motion  for  a  new 
trial,  in  order  to  call  the  trial  court’s  attention  to 
exactly  what  the  appellants  wished  submitted  to 
the  jury,  we  submit  that  no  reservation  was  prop¬ 
erly  made  that  can  now  be  complained  of.  The 
trial  judge  was  eminently  fair  to  appellants’  coun- 
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sel,  asking  them,  after  he  announced  that  he  would 
direct  a  verdict  for  the  appellee,  whether  they 
wished  to  state  or  offer  anything  more.  The  only 
time  that  appellants  became  specific  was  when  they 
inquired  as  to  whether  the  Court  was  ruling  that 
there  was  no  evidence  to  go  to  the  jury  on  the  ques¬ 
tion  of  assent.  (R.  379.)  Even  construing  this 
as  a  request  to  submit  that  question  to  the  jury,  it 
was  properly  denied,  for  the  evidence  upon  the 
point  was  of  such  a  conclusive  character  in  favor 
of  the  appellee  that  if  the  jury  had  brought  in  a 
verdict  for  the  appellants  upon  that  ground  the 
Court  would  have  been  compelled  to  set  it  aside. 

Under  this  theory  of  the  ease,  and  the  authori¬ 
ties  cited,  the  Court  was  functioning  as  a  jury,  and 
upon  review  his  findings  of  fact  must  stand,  if  the 
record  discloses  any  substantial  evidence  to  support 
them.  This  case  turns  upon  the  question  of  assent 
by  the  executors,  for,  as  heretofore  stated,  complete 
title  did  not  vest  until  thev  assented,  and  hence  the 
time  to  perform  the  conditions  did  not  begin  to  run 
before  then.  That  there  is  substantial  evidence 
negativing  any  assent — that  all  the  competent  evi¬ 
dence  does  so,  and  that  there  is  none  to  support  an 
assent — is  fully  discussed  under  Point  II  of  this 
brief.  Moreover,  there  is  substantial  evidence  in 
the  Record  to  support  all  the  findings,  but  it  is 
deemed  unnecessary  to  discuss  it  herein.  The 
findings  are  set  out  on  pages  374  to  377  of  the 
Record. 
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Another  inconsistent  position  was  adopted  by 
the  appellants  when  they  excepted  to  the  eleven 
unfavorable  findings,  but,  in  effect,  accepted  the 
one  which  was  in  their  favor.  ( Finding  No.  4.)  In 
other  words,  they  approved  the  action  of  the  trial 
judge  in  that  respect,  thus  waiving  their  complaint 
as  to  his  making  any  findings  at  all. 

(b) 

The  trial  court  merely  overruled  the  appellants’  motion 
and  sustained  the  motion  of  the  appellee 

In  the  j Empire  State  Cattle  case,  supra,  it  is  to 
be  noted  that  the  Supreme  Court  ultimately  sus¬ 
tained  the  action  of  the  trial  court  in  directing  a 
verdict  for  the  defendant.  In  the  course  of  its 
opinion  it  said  (p.  9)  :  j 

From  this  it  follows  that  the  action  of 
the  trial  court  in  giving  the  peremptory 
instruction  to  return  a  verdict  for  the  rail¬ 
way  company  can  not  be  sustained  merely 
because  of  the  request  made  by  bbth  parties 
for  a  peremptory  instruction  in  view  of  the 
special  requests  asked  on  behalf  of  the  plain¬ 
tiffs.  The  correctness,  therefore l  of  the  ac¬ 
tion  of  the  court  in  giving  the  peremptory 
instruction  depends,  not  upon  the  mere  re¬ 
quests  which  were  made  on  that  subject, 
but  upon  whether  the  state  of  the  proof  was 
such  as  to  have  authorized  the  court,  in  the 
exercise  of  a  sound  discretion,  to  decline  to 
submit  the  cause  to  the  jury.  That  is  to  say, 
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the  validity  of  the  peremptory  instruction 
must  depend  upon  whether  the  evidence  was 
so  undisputed  or  was  of  such  a  conclusive 
character  as  would  have  made  it  the  duty  of 
the  court  to  set  aside  the  verdicts  if  the  cases 
had  been  given  to  the  jury  and  verdicts  re¬ 
turned  in  favor  of  the  plaintiff.  McGuire  v. 
Blount,  199  U.  S.  142,  148,  and  cases  cited; 
Marande  v.  Texas  &  P.  R.  Co.,  184  U.  S.  191, 
and  cases  cited ;  Southern  Pacific  Co.  v.  Pool, 
160  U.  S.  440,  and  eases  cited.  (Italics  sup¬ 
plied.) 

In  the  ease  at  bar,  directly  before  the  jury  re¬ 
turned  its  verdict  for  the  appellee  at  the  direction 
of  the  Court,  the  following  colloquy  occurred  be¬ 
tween  the  Court  land  counsel  for  the  appellants 
(R.  378-379) : 

The  Court.  I  want,  of  course,  for  you  to 
have  every  right  that  the  law  gives  you.  I 
am  just  deciding  this  the  best  I  can.  The 
Appellate  Court  will  correct  any  error  that 
I  have  made. 

I  think  upon  the  findings  of  fact  which  I 
have  made  that  it  would  he  my  duty  to  direct 
a  verdict  for  the  defendant  even  if  you  had 
not  made  your  motion. 

Counsel  fob  Plaintiffs.  May  I  have 
your  ruling  on  the  record  then  that  you  di¬ 
rect  a  verdict  for  the  defendant  irrespective 
of  my  motion  for  a  direction  of  the  verdict 
for  the  plaintiffs,  if  I  correctly  understand 
your  Honor? 

The  Court.  No.  I  have  made  my  rulings 
as  they  are.  But  I  am  stating  that  as  my  be- 
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lief — that  I  think  I  should  have  been  com¬ 
pelled  to  do  that  even  had  you  hot  made 
your  motion. 

But  now  I  deny  your  last  motiojn,  and  di¬ 
rect  the  jury  to  bring  in  a  verdict 
have  your  exception. 

Counsel  for  Plaintiffs.  Is  yo 
ruling  that  there  is  no  evidence  to 
jury  on  the  question  of  assent  t 

The  Court.  I  think  I  would  be 
to  set  aside  any  verdict  if  one 


;  and  you 

ur  Honor 
go  to  the 

compelled 
should  be 


brought  in  for  the  plaintiffs  on  that  ground; 
and  I  think  that  is  equivalent  to  saying 
“Yes”  to  your  question. 

Counsel  for  Plaintiffs.  I  except  to  such 
finding  and  such  action  as  your  Honor  has 
taken  upon  that  understanding. 

The  Court.  All  right.  (Italics  supplied.) 

The  chief  contentions  of  the  parties  to  jthis  appeal 
seem  to  be  well  defined.  The  appellants  insist  that 
the  conditions  were  breached  before  September  6, 
1929  (the  date  of  reverter).  The  appellee  main¬ 
tains  that  complete  title  to  the  collection  vested  on 
September  6,  1929  (the  date  of  assent).  In  other 
words,  the  appellants  seem  to  stand  chiefly  on  the 
date  of  September  6,  1929,  and  the  appellee  upon 
the  question  of  assent.  It  therefore  follows  that  if 
there  is  no  evidence,  or  if  there  is  only  a  mere  scin¬ 
tilla  of  evidence,  of  an  express  or  implied  assent 
prior  to  September  6, 1929,  then  the  appellants  had 
no  right  to  recover  in  this  action. 
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In  Gunning  v.  Cooley,  281 U.  S.  90  (affirming  this 
Court’s  opinion  in  58  App.  D.  C.  304),  the  Supreme 
Court  said,  at  page  94 : 

A  mere  scintilla  of  evidence  is  not  enough 
to  require  the  submission  of  an  issue  to  the 
jury.  The  decisions  establish  a  more  rea¬ 
sonable  rule  “  that  in  every  case,  before  the 
evidence  is  left  to  the  jury,  there  is  a  prelim¬ 
inary  question  for  the  judge,  not  whether 
there  is  literally  no  evidence,  but  whether 
there  is  any  upon  which  a  jury  can  properly 
proceed  to  find  a  verdict  for  the  party  pro¬ 
ducing  it,  upon  whom  the  onus  of  proof  is 
imposed.”  Improvement  Company  v.  Mun¬ 
son,  14  Wall.  442,  448 ;  Pleasants  v.  F ant,  22 
Wall.  116, 122. 

Issues  that  depend  on  the  credibility  of 
witnesses,  and  the  effect  or  weight  of  evi¬ 
dence  are  to  be  decided  by  the  jury.  And  in 
determining  a  motion  of  either  party  for  a 
peremptory  instruction,  the  court  assumes 
that  the  evidence  for  the  opposing  party 
proves  all  that  it  reasonably  may  be  found 
sufficient  to  establish  and  that  from  such 
facts  there  should  be  drawn  in  favor  of  the 
latter  all  the  inferences  that  fairly  are  de- 
ducible  from  them.  Texas  <£■  Pacific  By. 
Co.  v.  Cox,  145  U.  S.  593,  606.  Gardner  v. 
Michigan  Central  Railroad,  150  U.  S.  349, 
360.  Baltimore  &  Ohio  R.  R.  Co.  v.  Groeger, 
266  U.  S.  521,  524,  527.  Where  uncertainty 
as  to  the  existence  of  negligence  arises  from 
a  conflict  in  the  testimonv  or  because,  the 
facts  being  undisputed,  fair-minded  men 
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will  honestly  draw  different  conclusions 
from  them,  the  question  is  not  one  of  law 
but  of  fact  to  be  settled  by  the  jury.  Rich¬ 
mond  &  Danville  Railroad  v.  Powers,  149 
U.  S.  43,  45. 

Where  the  evidence  upon  any  issue  is  all 
on  one  side  or  so  overwhelmingly  on  one  side 
as  to  leave  no  room  to  doubt  what,  the  fact 
is,  the  court  should  give  a  peremptory  in¬ 
struction  to  the  jury.  People’s  Savings 
Bank  v.  Bates,  120  U.  S.  556, 562.  Southern 
Pacific  Company  v.  Pool,  160  U.  S.  438,  440. 
“When  a  plaintiff  produces  evidence  that 
is  consistent  with  an  hypothesis  that  the  de¬ 
fendant  is  not  negligent,  and  also  with  one 
that  he  is,  his  proof  tends  to  establish  nei¬ 
ther.”  Ewing  v.  Goode  (by  Tafjt,  Circuit 
Judge),  78  Fed.  442,  444.  See  Patton  v. 
Texas  <&  Pacific  Railway  Co.,  179  ’[J.  S.  658, 
663.  Neiv  York  Centred  R.  R.  Co.  v.  Am¬ 
brose,  280  IT.  S.  486.  (Italics  supplied.) 

We  have  discussed  somewhat  in  detail  under 
Point  II  the  evidence  touching  upon  the  assent. 

Certainly  there  is  no  proof  of  an  express  assent. 
Was  there  any  evidence  of  an  implied  ojae?  The 
appellee  says  that  there  was  not  because  the  exec¬ 
utors’  assent  was  reserved  as  a  result  of  l^lr.  Taras’ 
letter  of  March  7,  1929,  and  subsequent  acts  and 
correspondence.  Formal  transfer  implies  assent, 
and  assent  implies  formal  transfer;  but  if  formal 
transfer  is  deferred,  and  assent  is  reserved,  then 
neither  can  exist. 


The  proof  of  assent  or  formal  transfer  on  the 
part  of  the  executors  of  Mrs.  Thacker’s  will  was  an 
essential  part  of  the  appellants’  case  in  chief.  At 
Mrs.  Thacher’s  death  the  United  States,  as  spe¬ 
cific  legatee  under  her  will,  received  an  incomplete 
title.  On  March  7,  1927,  complete  title  had  not 
vested.  On  March  11, 1927,  Dr.  Putnam  made  cer¬ 
tain  press  announcements  that  the  collection  had 
become  the  property  of  the  United  States.  On 
May  4,  1927,  Mrs.  Thaeher’s  will  was  admitted  to 

I 

probate.  On  June  1,  1927,  Mr.  Yaras  referred  to 
the  collection  as  “  Mrs.  Thaeher’s  property.”  Mr. 
Yaras,  a  witness  for  appellants,  testified  that  by 
the  expression  “  formal  transfer  ”  he  meant  the 
probate  of  the  will.  He  is  a  lawyer  (R.  62)  and 
must  have  known  that  “  formal  transfer  ”  and 
“  probate  of  will  ”  are  not  synonymous.  That  is 
his  testimony,  however,  and  must  serve  to  counter¬ 
act  any  view  that  the  title  became  complete  on 
March  11,  1927.  Even  assuming,  arguendo,  that 
Mr.  Yaras  did  not  intend  to  reserve  assent  on 
March  7, 1927,  and  that  he  intended  the  probate  to 
operate  both  as  a  transfer  and  as  an  assent,  why 
does  he  refer  to  the  collection  on  June  1, 1927,  as 
"‘Mrs.  Thacher’s  property”  ?  At  no  time  did  he 
attempt  to  explain  that  statement. 

All  the  foregoing  occurred  in  the  appellants’ 
case.  The  evidence  offered  by  the  appellee  tended 
entirely  to  establish  that  no  transfer  had  occurred 
prior  to  September  6,  1929.  Paraphrasing  the 
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rule  quoted  in  Gunning  v.  Cooley,  supra,  it  would 
appear  that  when  a  plaintiff  produces  evidence 
that  is  consistent  with  an  hypothesis  that  he 
assented  to  the  vesting  of  complete  title  in  the 
defendant,  and  also  with  one  that  he  did  not  so  as¬ 
sent,  his  proof  tends  to  establish  neither.  That, 


we  submit,  is  one  difficulty  with  the  appellants’ 
proof.  Therefore,  applying  the  test  of  the  authori¬ 
ties  cited  to  the  case  at  bar,  the  trial  judge  acted 
quite  properly  in  sustaining  the  motion  of  the  ap¬ 
pellee  and  denying  that  of  the  appellants. 

That  this  Court  may  sustain  the  verdict  upon  this 
theory  even  though  it  might  overrule  the  first  the¬ 
ory  is  demonstrated  by  the  Empire  State  Cattle 
■case,  supra. 

OTHER  POINTS  OP  APPELLANTS 

Answering  Point  IV  in  the  first  brief  of  appel¬ 
lants,  this  appellee  does  not  concede  that  the  matter 
therein  referred  to  was  error,  but  states,  neverthe¬ 
less,  that  if  so,  it  was  harmless  in  view  of  his  posi¬ 
tion  as  to  assent . 

The  question  as  to  whether  this  suit  is  in  effect 
one  against  the  United  States  is  submitted  without 
comment  or  argument. 

On  page  45  of  appellants’  first  brief  it  is  indi¬ 
cated  that  the  so-called  “ assent ”  point  was  not  de¬ 
veloped  until  “the  very  end  of  defendant’s  ease.” 
We  dispute  this  statement  most  vigorously  for  the 
reason  that  it  was,  in  fact,  developed  tj>oth  by  the 
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trial  court,  and  by  the  appellee,  during  the  cross- 
examination  of  the  appellants’  first  witness.  (R. 
65,  88-89.)  In  addition  thereto  it  should  be  stated 
that  while  the  Transcript  of  Record  does  not  dis¬ 
close  it,  counsel  for  the  appellee  argued  the  point 
fully  upon  their  motion  for  a  directed  verdict  at 
the  end  of  the  appellants  ’  ease  in  chief. 

The  appellants  seem  to  attempt  to  make  a  great 
deal  out  of  a  paper  entitled  “Suggestion  and 
Motion  as  to  Jurisdiction”  filed  in  the  cause  on 
November  13, 1930,  at  the  direction  of  the  Attorney 
General  (R.  17-18),  in  which  it  was  stated  that — 

since  the  death  of  Mrs.  Thacher,  the  United 
States,  through  the  Librarian  of  Congress 
and  his  assistants,  has  had  this  collection  in 
its  custody,  possession  and  control  as  prop¬ 
erty  of  the  United  States.  *  *  *  (Ital¬ 
ics  supplied.) 

It  is  to  be  observed  in  this  connection  that  ap¬ 
pellants  have  always  urged,  and  now  devote  a  sub¬ 
stantial  part  of  their  briefs  to  advancing  and  argu¬ 
ing,  the  proposition  that  the  suit  is  not  one  against 
the  United  States.  Therefore,  according  to  appel¬ 
lants’  own  theory  of  the  case,  the  “suggestion” 
was  filed  by  one  not  a  party  to  the  cause,  and  if  this 
is  so,  any  statement  so  made  would  not  and  could 
not  bind  the  appellee,  who  is  and  has  been  the  only 
party  defendant.  While  this  is  a  complete  answer 
to  their  contentions  in  this  respect,  an  examination 
of  the  “suggestion”  will  show  that,  even  if  it  could 
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be  binding  upon  the  appellee,  there  is  nothing 
therein  damaging  and  harmful  to  his  cause  or  the 
theory  of  his  case.  The  “suggestion”  says  “since 
the  death  of  Mrs.  Thacher  the  United  States  has 
had  this  collection  in  its  custody,”  etc.  Appellants 
concede  that  the  complete  title  did  not  vest 
upon  “the  death  of  Mrs.  Thacher,”  bqt  contend 
that  it  vested  “on  or  about  March  11,  1927” — 
some  time  later  (appellants’  first  brief,  pages  8  and 
11) .  Both  sides  admit  that,  while  the  United  States 
did  not  have  a  complete  title  until  assent  was  given 
by  the  executors,  the  United  States,  from  the  time  of 
the  death  of  Mrs.  Thacher  until  the  date  on  which 
such  an  assent  was  given,  did  have  a  special  title 
in  the  property  in  question.  This  certainly  would 
authorize,  justify,  and  explain  the  statements  re¬ 
ferred  to  in  the  “  suggestion.  ” 

CONCLUSION 

It  is  respectfully  submitted,  in  conclusion,  that 
complete  title  to  the  “John  Boyd  Thacher”  col¬ 
lection  did  not  vest  in  the  United  States  of  America 
before  September  6,  1929;  that  the  conditions  sub¬ 
sequent  of  Mrs.  Thacher ’s  will  did  not  begin  to  run 
until  that  date ;  that  no  breach  could  have  occurred 
before  the  beginning  date  of  performance ;  that,  as 
a  matter  of  law,  all  the  conditions  were  performed 
within  a  reasonable  time  thereafter;  that  on  Octo¬ 
ber  8,  1930  (the  date  upon  which  suit  was  filed), 
title  to,  and  the  right  to  the  possession  of,  said  col- 
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lection  were  completely  vested  in  the  legatee;  and 
that  these  appellants,  upon  that  date,  had  no  right 
to  maintain  this  action  of  replevin  either  against 
the  appellee  (Librarian  of  Congress),  or  the  United 
States  of  America. 

Respectfully  submitted. 

Leo  A.  Roveb, 

United  States  Attorney, 

John  W.  Fihelly, 

Assistant  United  States  Attorney, 

John  J.  Wilson, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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